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Part III. Interpleader in County Courts— continued . 

Sect. 9. Trial - -. - - - - - - - 63# 

Sect. 10. Appeal ' - - - - - - - ‘ - 639 

• Sect. 11. Costa.- G40 

Part IY. interpleader in the Liverpool Court of Passage 641 

Part V. Interpleader in tde Salford IIuNbRED Court - 642 


For Arfion - See title 

Attachment - - - ,, 

Ilanlcrupicy - - - ,, 

Contemvt of Court - - ,, 

Damages „ 

Discovery - - - „ 

Kquitable Jurisdiction, 

Growth of - - - „ 

Estoppel - - - ,, 

Execution ,, 

Insolvency „ 

Inspection - - - ,, 

Interpleader in Mayor's 
Court 

Interrogatories - - „ 

landlord's Claim on 

Bankruptcy- - - „ 

Mortgagee - - - ,, 

Official Receiver - - ,, 

Official Refeiee - - ,, 

Partnership Ptopertg - ,, 

Payment into Court - - ,, 

Receiver - - - - * 

Receiving Order - - ,, 

Rent — — — ,, 

Sheriffs and Officers - „ 

Special Case - - - „ 

Time 

Trustee - - - - ,, 

Under-Sheriff - - ,, 


Action. 

Contempt ok Court, Attachment, 
and Committal ; Execution. 

Bankruptcy and Insolvency. 

Contempt of Court, Attachment, 
and Committal; Execution. 

Damages. 

Discovery, Inspection, and Interro¬ 
gatories. 

Equity. 

Estoppel. 

Execution. 

Bankruptcy and Insolvency. 

Discovery, Inspection, and Interro¬ 
gatories. 

Mayor’s Court, London. 

Discovery, Inspection, and Interro¬ 
gatories. 

Bankruptcy and Insolvency; Dis¬ 
tress; Execution. 

Mortgage. 

Bankruptcy and Insolvency. 

Arbitration. 

Partnership. 

County Courts ; Practice and Pro¬ 
cedure. 

Receivers. 

Bankruptcy and Insolvency. 

Distress ; Landlord and Tenant. 

Execution; Sheriffs and Bailiffs. 

Practice and Procedure. 

Time. 

Bankruptcy and Insolvency ; 
Trusts and Trustees. 

Execution ; Sheriffs and. Bailiffs. 


INTERPRETATION OF DOCUMENTS. 

See Deeds and .Other Instruments ; Evidence ; Wills. 

» • 

INTERPRETATION OF STATUTES. 

See Statutes. 

INTERPRETATION OF WILLS. 

. See Wills. 
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INTERREGNUM. 

SCP CoNBTITUTIQNAIi La\£. 

] NTERROGATORIE S. 

IT 

See Discovery, Inspection, and Interijooatorirs. 

INTERVENTION. 

See Husband and Wife. 

INTESTACY. 

< • 

See Descent and Distribution ; Executors and Administrators. 
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Act. 

Ad. & El. 

Adam 

Add. 

Adv.-Gen. 

Ale. & N. 

Ale. Hog. ' .'as. 

Aleyn 

Amb. 

And. 

Audr. 

Anon. 

Anst. 

App. Cas. 

Aj kley 

Aim. M. it O 

Aru. 

Am. & H. 

Asp. M. L. U. 
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Aik. 

Ayl. Pan. 

Ayl. Par. 
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1890 (e.g. [189LJ A. O.) 

Attorney- G oneral 

Acton’s Reports, Pi Causes, 2 vols., 1809 —1811 
Adolphus and Ellis’s Reports, Xing’s Bench, and 
Queen’s Bench, 12 vols., 1881—1842 
Adam’B Justiciary Reports (Scotland), 1893— (cun eut) 
Addauis’ Ecclesiastical liepoits, 3 vols., 1822—1826 
Ad vocate-Q en oral 

Alcock and Napier’s Reports, King’s Bench (Ireland), 
1 vol., 1813—1833 

Alcock’sQIogistry Cases (Ireland), 1 vol., 1832—1841 
Aleyn’s Reports, King’s Bench, fol., 1 voL, 1046—1649 
Ainblor’s Reports, Chancery, 2 vols., 1725 —1783 
Anderson’s Reports, Common Pleas, 'fol., 2 parts in 
one vol., 1535—1605 

Andrews’ Reports, King’s Bench, fob, 1 vob, 1737— 
1740 

Anonymous 

Anetruthei-’a Ropoits, Exchequer, 3 vols., 1792—1797 
Law Reports, Apjieal Cases, blouse of Lords, 15 vols., 
1875—1890 

Arkley’s Justiciary Reports (Scotland), 1 vob, 1846— 
1818 

Aiinstrong, Macartney, and Ogle’s Civil and Criminal 
Reports (Ireland), 1810—1842 
Arnold’s Reports, Common Pleas, 2 vols., 1838—1639 
Arnold and llodgOB’ Reports, Queen’s Bench, 1 vol., 
1840—1841 

A spin all’s Maritime Law Cases, 1870—(cm rent) 
Ashburuer’s Principles of Equity, 1902 
Atkyns’ Reports, Chancery. 3 vols., 1736—1754 
Ayliflo’s New Paudoct of Roman Civil Law 
Ayliffe’s Parorgon Juris Canonici Anglicani 


B- & Ad, . 

lb & Aid. 

B. & C. 

B. A S. .. 

Bac. Abr. 

Bail Ct. Cae. 

Baild. . 

Ball & B. .. 

Bankr. A Ins. R. 


. Barnewall and Adolphus’ Reports, King’s Bench, 
5 vols., 1830—1834 

, Barnewall and Alders on’s Ropoits, King’s Bench, 
5 vols., 1817—1822 

. Barnowall and Cross well's** Reports, King’s Bench, 
10 vols., 1822—1830 

. Best and Smith’s Reports, Queen’s Beuch, 10 vols., 

* 1801—1870 « 

Bacon’s Abridgment * 

. Bail Court Cases (Lowndes and Maxwell), 1 vol., 
1852—1854 

,. Baildon’s Select Cases in Chancery (Selden Society, 
Vol. X.) 

. Ball and Beatty’s Reports, Ohanoery (Ireland), 
2 vols., 1807—1814 

. , Bankruptcy and Insolvency Reports, 2 vols , 1863— 
1855 
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^ani. (oil.) 

Bara. (k. u) 

[lames 

li&tt. .. ^ ■ ■ 

Boat. 

Bear. 

Bear. A Wal. 
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Bell, C.O. 

Bell, Ct. of Seas. 

Bell, Ct. of Seas. fol. 

Bell, Diet. Deo. 

Bell, Sc. App. 

Belt’s Sup. • .. 

Beni. 

Ben. & L). 

Bing. 

Bing. (n. 0 .) 

Bitt. Prac. Oas. .. 

Bitt. liep. in Oh. 

B1 Com. 

BI. D. & Osb. .. 

Bli. 

Bh. (n. s ) 

Bos. & P. 

Bos. & P. (n. it.) 

Bract. 

Pro. Abr. 

Bro. 0.0. 

cc. Bep. .. 

Bro. r (iT. o.) 

Bro. Pari. Oas. 

Bro. Supp. to Mov. 

Bro. Synop. 

Brotl. A Bing. .. 


Barron & Arnold’s Election Oases, 1 vol., 1843—1846 
Barron & Austin's Election Cases, 1 vol., 1842 
Baraardiston’s Reports, Chancery,-fol., 1 vol., 1740— 
1741 % 

Bamaidiston’s Ropoits, King’s Bench, fol., 2 vole., 
1726—1731 

Bavnee’ Notes of Cases of Practice, Common Pieas, 
1 vol., 1732—1760 

Butty’s Reports, King's Bench (Ireland), 1 vol., 1826 
—1828 

Beatty’s Reports, Chancery (Ireland), 1 vol., 1813— 
1830 

lleavan’s Roports, Rolls Court, 36 vols., 1838—1866 
Beavan and Walford’e Railway Parliamentary Cases, 
1 vol., 1846 

Bouwes’s Lex Mercatoria 

Bejlewe’s Cases temp. Richard II., King’s Bench, 
1 vol. 

T. Bell’s Crown Oases Reserved, 1 vol., 1858—1860 

R. Bell’s Decisions, Court of Session (Scotland), 1 vol., 
17^0—1792 

B. Bell’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1794—1795 

S. S. Boll’s Dictionary of Decisions, Court of Session 
(Scotland), 2 vols., 1S08—1833 

8 . S. Boll’s Scotch Appeals, House of Lords, 7 vols., 
1842—1830 

Belt’s Supplement to Vosoy Son., Chancery, 1 vol., 
1746—1736 

Benloe’s (or Bendloe’s) Roports, King’s Bench and 
Common Pleas, fol., 1 vol., 1515—1627 
Benloe and Dalison’s Reports, Common Pleas, fol., 
1 vol., 1357—1579 

Bingham's Reports, Common Pleas, 10 vols., 1.822 - 
1834 

Bingham’s New Cases Common Pleas, 6 vols, 1834 
—1810 

BittlestoD’s Practice Cases in Chambers under the 
Judicatuie Acts, 1873 and 1875, 1 vol., 1875—1876 
Bittloston’s Reports in Chambers (Queen’s Bench 
Division), 1 vol., 1883—1884 
Blackstone’e Commentaries 

Blackham, Dundas, and Osborne’s Reports, Practice 
and Nisi Prius (Ireland), 1 vol., 1846—1848 
Bligh’s Repoits, House of Lords, 4 veils., 1819—182’ 
Uligli’s Reports, House of Loids, New Series, li 
vols., 1827—1837 

Bosanquet and Puller’s Reports, Common Pleas, 
3 vols., 1796—1804 

Bosahquet and Puller’s New Reports, Common Pleas, 

■ 2 vols., 1804—1807 

Bracton De Legibus et Consuetudinibus Anglise 
Sir J. Brooke’s Abridgment 

W. Brown’s Chancery Reports, 4 vols., 1778—1794 
W. Gh Brooke’s Ecclesiastical Reports, Privy Council, 

_ 1 vol., 1850—1872 

Sir R. Brooke’s New Cases; 1 vol., 1515—1558 
J. Brown’s Cases in Parliament, 8 vols., 1702—1800 
M. P. Brown’s Supplement to Moiison’^ Dictionary 
of Decisions, Court of Session (Scotland), 6 vols. 

M. P. Brown’s Synopsis of Decisions, Court of Sossion 
(Scotland), 4 vols., 1532—1827 
Broderip and Bingham’s Reports, Common Pleas. 
3 vols., 1819—1822 
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Brod. & F. 
Broun 

Brown. & Lush. 

Brownl. .. 

Bruce 

Buchan, . 

Buck 

Bulat. 

Bunb. 

Burr. 

Burr. S. C. 

Bun ell .. 


Brodrick and Froimuitle’s Ecclesiastical Reports, 
Privy Council, 1 vol., 1705—18(34 

Biotin’s Justiciary Reports (Scotland), 2 vole., 1842—• 
1SJ5 

Bi owning and Luslungton’s Reports, Admiralty, 
1 vol., 18(33—1806 ' 

Biownlow and Qoldesborough’s Reports, Conunon 
Pious,* 2 parts, 1509—1624 

Bruce’s Decisions, Court of Session (Scotland), 1714 
—1715 

Buchanan's Ropoits, Court of Session pud Justiciary 
(Scotland), 1800-1313 

Buck’s Cases m Bankruptcy, 1 vol., 1810—1820 

Riilstiodn’s Reports, King’s Bench, fol., 3 parts in 
1 vol., 1(310—1020 

Buubuiy’H Rcpniis, Exchequer, fob, 1 vol.,1713 —1741 

Bunow’s Jtopoifs, King’s Bondi, 5 vols., 1750—1772 

Burrow’s SoLtlemont Cases, King’s Bench, 1 vol., 
1733—1770 

Bui roll's Reports, Admualty, ed. by Marsden, l vol., 
1018 -1810 


C. A. 

C. B. 

C. B. (if. s.) 

C. 0. A. 

C. 0. Ct. Cas. .. 

C. L. R. 

C. P. 11. 

O. & P. 

Cab. & El. 

Cold. Mag. Cas. 

Calth. 

C&rap. 

Carp. l’at. Cas. .. 

Car. 6s Ku. 

Car. & M. 

Cart. 

Carth. 

Cary .. ..’ 

Cas. in Ch. 

Cas. Pi act. K. B. 

Cas. Sett. 

Cas. temp. Finch 
Cas. temp. King 

Cas. temp. Talb.. . 

Oh. (precoded by date) 

Ch. App. 

Ch. D. .. .. 

Oh. Rob. 


Court of Appeal 

Common Bench Ropoits, 18 vols., 1815—1856 
Common Bench Reports, Now Sones, 20 vole., 1856— 
1805 

Court of Criminal Appoal 

Contial Ci iminal Court Casos (Sessions Papers), 1834 
—(current) 

Common Law Ropoits, 3 vols., 1853—1855 
Law Ropoits, Common Pleas Division, 6 vols., 1875 
—1880 

Citiringlon and Payne’s Ropoits, Nisi Prius, 9 vols., 
1823 -1841 

Cabubc and Ellis’s Reports, Queen’s .Bench Division, 
1 vol., 1882- -1S&5 

Caldecott's Magistrates Cases, 1 vol., 1777*—1788 
Calthi op’s Oifcv of London Cases, King’s Bench, 1 vol., 
1009—1018' 

Campbell’s Ropoits, Nisi Prius, 4 vols., 1807—1816 
Caipmaol’s Patent Cases, 2 vols., 1602—1842 
Cairihgtoii and Kirwan’s Reports, Nisi Pi ms, 3 vols., 
1813—1853 

Cariington and Marshman’a Ropoits, Nisi Priua, 
lvol., 1811—1843 

CarLer’s Ropoits, Common Pleus, fob, 1 vol., 1664— 
1(373 

Caithow's Reports, King’s Bench, fob, 1 vol., 1687— 
1700 

Cm y’s Reports, Chanceiy, 1 vol. 

Cases in Chancery, fob, 3 parts, 16(30—1697 
Cases of Practice, King’s Bench, 1 vol., 1656—1775 
Cases of Settlemonts and Removals, 1 vol., 1689— 
1727 

• Cases temp. Finch, Chancery, fol , 1 vol., 1673—*1680 
Soloct Cases temp. King, Chancei^, fol., 1 vol., 1724 

* —1733 

Cases in Equity temp. Talbot, fol., 1 vol., 1730—1737 
Law Repoits, Chancory Division, since 1890 (e.g., 
[1891] 1 Oil.) 

Law Reports, Chancery Appeals, 10 vols., 1866—1876 
Law Reports, Chancery Division, 45 vols., 1875—1890 
Christopher Robinson’s Reports, Admiralty, 6 vols., 
‘ 1798—1808 
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Abbreviations, 


Ohar. Pr. Cae. 
Char. Oham. Can. 
Chit., 


01. & Pin. 

Olay. .. •. 

Olif. & Biok. .. 

Olif. & Steph.. .. 

Oockb. & Bowe .. 
Oo. Ent. 

Co. Inst. . 

Co. Litt. . 

Co. Bep. 

Coll. 

Coll. Jurid. 

Collea 

Colt. 

Com. 

Com. Cad. .. 
Com. Dig. 

Comb. 

a 

Con. & Law. 

Cooke & Al. 

Cooke, Pr. Cas. 

Cooke, Pr. Beg. 

Coop. G. 

Coop. Pr. Cas. .. 

Coop. temp. Biough 

Coop. temp. Cott. 

Corb. & D. 

Couper .. 

Oowp. 

Cox, C. C. 

Cox & Atk. 

Cox, Eq. Cas, 

Cox, M. & H. 

Or. & J. .. .. 

Or. & M,.. .. 

Or. M. & B. 

Or. A Ph. 

Or. App. Bep. ., 
draw. & D. 


.. Charley’s New Praotice Beports, 3 vole., 1875—1878 
.. Charley’s Chamber Cases, u 1 vol., 1875—1876 
.. Chitty’s Praotice Beports, King's Bench, 2 vols., 
1770—1822 

.. Cla^k and Finnelly’s Beports, House of Lords, 12 
‘ vols., 1831—1846 

.. Clayton’s Beports and Pleas of Assises at Yorke, 

1 vol., 1631—1650 

.. Clifford and Bickards’ Locus Standi Beports, 3 vols., 

* 1873—1884 

.. Clifford and Stephens’ Locus Standi Beports, 2 vols., 
1867—1872 

.. Oockbum and Bowe’s Election Cases, 1 vol., 1833 
.. Coke’s Entries 
.. Coke’s Institutes 
.. Coke on Littleton (1 Inst.) 

.. Coke’s Boports, 13 parts, 1572—1616 

Collyor’s Iteports, Chancery, 2 vols., 1844—1846 
Collectanea Jui-idica, 2 vols. 

.. Collet.’ Cases in Parliament, 1 vol., 1697—1713 
Coltman’s Begistration Cases, 1 vol., 1879—1885 
.. Comyns’ Beports, King’s Bench, Common Pleas, and 
Exchequer, fob, 2 vols., 1695—1740 
.. Commercial Cases, 1895—(current) 

.. Comyns’ Digest 

.. Comnerbiich’s Beports, King's Bench, fol., 1 vol., 
1685—1698 

.. Connor and Lawson’s Beports, Chancery (Ireland), 

2 vols., 1811—1843 

.. Cooke and Alcock’s Beports, King’s Bench (Ireland), 
1 vol., 1833—1834 

,. Cooke’s Practice Beports, Common Pleas, 1 vol., 
1706—1747 

.. Cooke’s Practical Begister of the Common Pleas, 
1 vol., 1702—1742 

G. Cooper’s Beports, Chancery, 1 vol., 1792—1816 
C. P. Cooper’s Beports, Chaneory Practice, 1 vol., 

1837— 1838 

C. P. Cooper’s Casos temp. Brougham, Chancery, 

1 vol., 1833—1834 

.. C. P. Cooper’s Cases temp. Cottenham, Chancery, 

2 vols., 1846—1848 (and miscellaneous earlier cases) 
.. Corbett and Darnell's Election Cases, 1 vol., 1819 

.. draper's Justiciary Beports (Scotland), 5 vols., 1868 
—1885 

.. Cowper’s Beports, King's Bench, 2 vols., 1774— 
1778 

.. E. W. Cox’s Criminal Law Cases, 1843— (current) 

.. Cox-.and Atkinson’s Begistration Appeal Cases, 1 vol., 

. 1843—1846 

S. C. Cox’s Equity Cases, 2 vols., 1745—1797 
...< Cox, Macrae, and liertslet’s County Courts Cases and 
Appeals, Vol. L, 1846—1852 
.. Crompton and Jervis’s Beports, Exchequer, 2 vols., 
1830—1832 • ■ 

.. Crompton and Meeson’s Beports, Exchequer, 2 vols., 
1832—1834 

.. Crompton, Meeson, and Boscoe’s Beports, Exchequer, 
2 vols., 1834—1835 

Craig and Phillips’ Beports, Chancery, 1 voL, 1840— 
1841 

.. Cohen’s Criminal Appeal Beports, 1909 (current) 

.. Crawford and Dix’s Ciroxit Cases (Ireland), 3 vols., 

1838— 1846 
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Oraw. £ O. Abr. 0. 

Cress. Insolv. Cas,* 
Gripps’ Churoh Cas. 
Oro. Car. 

• 

Oro. Elia. 

Oro. Jao. 

Cru. Dig. 

Gunn. 

Curt. 


Crawford and Dix's Abridged Casas (Ireland), 1 vol., 
1837—1838 

bresswell’s Insolvency Cases, 1 yoL, 1837—1829- * 

Cripps’ Churah and Olergry Cases, 2 parts, 1847—1850 
Crake’s .Reports temp. Oharleg I., King's Bench and 
Common Pleas, 1 vol., 1625—1641 
Croke’s.Reports temp. Elizabeth, King’s Bench and 
Common Pleas, 1 vol., 1582—1603 
Oroko’s Reports temp. Jam$s I., King’s Bench and 
Common Pleas, 1 voL, 1603—1625 
Cruise’s Digest of the Law of Real Property, 7 vols. 
Cunningham’s Reports, King’s Bonch, fol., 1 vol., 
1734—1735 

Curtois’ Ecclesiastical Reports, 3 vols., 1834—1844 


Dalr. 

Dan. 

Dan. A LI. 
Dav. & Mer. 


Dav. Put. Cas. 
Dav. Ir. . 

Day 

Dea. & Sw. 
Deac. 

Deao. & Ch. 

Dears. & B. 

Dears C. C. 
Deas A And. 

DeO. 

Do G. P. & J. 
De G. A J. 

De G. J. & Sm. 
De G. M. A G. . 


De O. A Sm. 


Delane .. 


Den. 

Dick. 


Dig. 

Dirl. 


Dods. .. ., 

Donnelly .. 

Doug. El. Cas. .. 
Doug. (k. b.) .. 

Dow 

Dow A Cl. 


Dow. A L. 


,. Dahyinple’s Decisions, Court of Session (Scotland) 
fol., 1 vol., 1698—1720 

.. Daniell’s Reports, Exchequer in Equity, 1 vol., 1817 
—1823 

.. Danson and Lloyd’s Mercantile Cases, 1 vol., 1828— 
1829 

.. Davison and Merivale’s Reports, Queen's Bench 
1 vol., 1843—1814 

Davies’ Patent Cases, 1 vol,, 1785—1816 . 

Davys* (or Davies’ or Davy’s) Reports (Ireland), 
1 vol., 1604—1611 

.. Day's Election Cases, 1 vol., 1892—1893 
.. Deane and Swabey’s Ecclesiastical Reports, 1 vol., 

1855— 1857 

.. Deacon’s Repot ts. Bankruptcy, 4 vols., 1834—1840 
.. Deacon and Chitty’s Reports, Bankruptcy, 4 vols., 
1832—1835 

.. Dearsly and Boll’s Crown Cases Reserved, 1 voL, 

1856— 1858 

Dearsly’s Crown Oases Rosoivod, 1 vol. 1852—1856 
.. Deas and Anderson’s Decisions (Scotland^, 5 vols., 
1829—1832 

Do Qox’s Reports, Bankruptcy, 1 vol., 1844—1848 
.. Do Gox, Pishor, and Jones’s Reports, Chancery, 
4 vols., 1859—1862 

.. De G«x and Jones’s Reports, Chancery, 4 vols., 1857 
—1859 

.. De Gox, Jones, and Smith’s Reports, Chancery, 
4 vols., 1862—1865 

.. De Gex, Macnaghten, and Gordon’s Reports, Chan¬ 
cery, 8 vols., 1851—1857 

.. De Gex and Smale’s Reports, Chancery, 5 vole , 1846 
—:1852 

.. Delane’s Decisions, Revision Courts, 1 vol., 1832— 
1835 

.. Denison’s Crown Oases Reset ved, 2 vols., 1844—1852 
.. Dickens’ Reports, Chancery, 2 vols., 1559—1798 
.. Justinian’s Digest or Pandects - 

.. , Dirleton’s Decisions, Court of Session (Scotland), 
fol.,'1 vol., 1665—1677 

.. • Dodson’s Reports, Admiralty, 2 vols., 1811—1822 
.. Donnelly’s Reports, Chancery, 1 vol., 1836—1837 
► .. Douglas’ Election Oases, 4 vols., 1774—1776 
.. Douglas’ Reports, King’s Bench, 4 vols., 1778—1785 
.. Dows Reports, House of Lords, 6 vols., 1812—1813 
.. Dow and Clark’s Reports, House of Lords, 2 vols., 
1827—1832 

.. "Dowling aud Lowndes’ Frqctioe Reports, 7 vols., 
1843—1849 
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Abbreviations 


Dow. & Ry. (k. b.) .. Dowling and Ryland’s Repoi ts, King’s Bench, 9 vole., 

1822—1827 

Dow. & By. (m. o.) .. Dowling and Byland’s Magistrates’ Cases, 4 vols., 

1822—1827 

Dow. A By. (n. p.) Dowling and Byland’s Reports, Nisi Prius, 1 part, 

1822—1823 

Dowl. .. .. .. Dowling’s Practicp Reports, 9 vols., 1830—1841 

Dowl. (n. b.) .. Dowling’s Practice Reports, New Series, 2 vols., 

, 1841—1843 

Dr. &WaI. .. .. Drury and Walsh’s Reports. Chancery (Ireland), 

• 2 vole., 1837—1841 

Dr. & War. .. .. Drury nnd Warren’s Reports, Chancery (Ireland), 

4 vols., 1841—1843 

Drew. .. .. Drowrj’s ltepoits. Chancery, 4 vols., 18.12—18.>9 

Drew. A Sm. .. .. Drewry and Smalo’s Roports, Chancery, 2 vols., 1859 

—1805 

Drink water .. .. Drinkwator’s Repoi ts, Common Pleas, 1 vol., 1839 

Drury temp. Nap .. Drury’s Roports temp. Napier, Chancery (Ireland), 

1 vol., 1858—1859 

Drury temp. Sug. Drury’s Reports temp. Sugden, Ohanreiy (Ireland), 

1 vol., 1811—1844 

Dugd. Orig. .. Dugdulo's Origines Juridiciales 

Dun). (Ct. of Sees,) .. Dunlop, Court of Session Cases (Scotland), 2nd series, 

24 vols., 1838—1862 

Dunning.. .. .. Dunning’s Repoits, King’s Bench, 1 vol., 1763— 

1754 

Durie .. * .. Duiie’s Decisions, Coint of Sossion (Scotland), fol., 

1 vol., 1021—1612 

Dyer .. .. .. Dj’ot’s Reports, King’s Bench, 3 vols., 1513—1581 

JE. & B. .. .. .. ICllis and Blackhurn’s Reports, Queen’s Bench, 

8 vols., 1852—1858 

E. & E. .. .. .. Ellis and Ellis’s Reports, Queen’s Bench, 3 vols., 

1858—1861 

E. B. & E. .. .. Ellis, Blackburn, and Ellis’s Reports, Queen’s Bench, 

1 vol., 1858—1860 

Eag. & Y.‘ .. .. Eagle and Youngo’s Tithe Cases, 4 vols., 1223—1825 

East .. .. .. East’s Reports, King’s Bench, 16 vols., 1800—1812 

East, P. C. .. .. East’s Ploas of the Crown 

Ecc. & Ad. .. .. Spinks’ Ecclesiastical and Admiralty Ropoits, 2 vols., 

1853—1855 

Eden .. .. .. Eden’s Reports, Chancery, 2 vole., 1757—1766 

Edgar .. .. .. Edgar’s Decisions, Couit of Session (Scotland), fo!., 

1724—1725 

Edw. .. .. .. Edwards’Reports, Admiralty, 1 vol., 1808—1812 

Elchies .. .. .. Elchies’ Decisions, Court of Session (Scotland\ 

2 vols., 1733—1754 

Eng. Pr. Cas. .. .. Roscoo’s English Puzo Cases, 2 vols., 1745—1858 

Eq. Cas. Abr. .. .. Abridgment of Cases m Equity, fol., 2 vols., 1667— 

1744 

Eq. Rep. .. .. Equity Reports, 3 vols., 1853—1855 

Esp. .. .. Espmasse’s Reports, Nki Prius, 6 vole., 1793—1810 

Exch. .. .. .. Exchequer Reports (Welsby, llurlstone, and Gor¬ 

don), 11 vols., 1847—18.j6 

Ex. D. .. .. Law Reports,’Exchequer Division, 6 vols., 1876— 

1880 

F. & E. .. . . .. Foster and Finlason’s Reports, Nisi Prius, 4 vols., 

1856—1807 

F. (Ct of Seas.) .. Fraser, Court of Session Cases (Scotland), 5th series, 

1898—1906 

Fac, Coll, (with date) .. Faculty of Advocates, Collection of Decisions, Court 

of Session (Scotland),* fol., 1st and 2nd series, 
21 vols. 1752—1826 
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Fac. Coll. (n. a.) 
date) 

* 

Falo. 

Falp. & Fitz. .. 
Ferg. 

Fitz-GK .. 

Fitz. Nat. Brev. 
FI. & K. 

Fonbl. 

For. 

Forb. 

Fort. Do Tiiunl. 
Foitos. Rop. 

Foot. 

Fount. 

Fox & S. Tr. 

Fox & S. Reg. 

B’reem. (on.) 
Freem. (k. b ) .. 


Gal. & Dav. 
Gale 

Gib. Cod. 
GifP. 

Gilb 

Gilb. 0. F. 
Gilb. (cir.) 
Gil on. & F. 


Gl. & J. .. . • 

Glanv. .. ., 

Glanv. El. Cas... 
Glascock. 

Godb. 

Gouldsb... 

Gow 

Gwill. .. 


H. &0. .. 
H. A N. .. 


(with Faculty of Advocates, Collection of Decisions, Court 
of Session (Scotland), New Series, 16 vole., 1825— 
• 1841 . 

.. Falconer’s Decisions, Court of Session (Scotland), 
2 vols., fol., 1744—1751 

.. Falconer and Fitzhertfort’s Election Cases, 1 vol., 1835 
—i838 

.. Fergmlbn’s Consistorial Decisions (Scotland), 1 vol., 
1811—1817 

.. Fitz-Gibbons’ Reports, Xing’s Bench, fol., 1 vol., 
• 1728—1731 

Fitzhorbert’s Nature Brevium * 

.. Flanagan and Kelly’s Reports, Rolls Court (Ireland), 
1 vol., 1840—1842 

.. Fonblauque’s Reports, Bankruptcy, 2 parts, 1849— 
1852 

Forrest’s Reports, Exchoquer, 1 vol., 1800—1801 
Forbos’ Decisions, Court of Session (Scotland), fol., 
1 vol., 1705 -1713 

Fortescue, De Raudibus Eegum Angliro 
Fortoscue’s Reports, fol., 1 vol., 1692—1736 
. . Foster’s Crown Cases, 1 vol., 1713—1760 
.. FountainhalL’s Decisions, Court of Session (Scotland), 
fol., 2 vole., 1678—1712 

hi. C. Fox and T. 11. C. Smith's Reports, King’s 
Bench (Ireland), 2 vols., 1822—1825 
J. S. Fox and O. L Smith’s Registration Cases, 
1 vol., 1886—1895 

Freeman’s Reports, Chancery, 1 vol., 1660—1706 
Freeman’s Repents, King’s Bench and Common 
Pleas, 1 vol., 1670—1704 

.. Gale and Davison’s Reports, Queen’s Bench, 3 vols., 
1811—1843 

Galo’s Reports, Exchequer, 2 vols., 1835—1836 
Gibson’s Codex Juris Ecclesiastici Anglicani 
.. GLlIard’s Ropoits, Cbaucery, 5 vols., 185>—1865 

Gilbert’s Cases in Daw and Equity, 1 vol., 1713— 
1714 

.. Gilbert’s History and Practice of the Court of 
Cqmmon Pleas 

.. Gilbert’s liejants, Chancery and Exchequer, fol., 

1 vol., 1706—1726 

Gilmour and Falconer’s Decisions, Court of Session 
(Scotland), 2 parts, Part I. (Gilmour) 1661—1666, 
Part II. (Falconer) 1681—1686 
.. Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 
1819—1828 

Glanvillo, Do Leg’.bua et Consuetudinibus Regni 
Angliso • 

.. Glanville’s Election Cases, 1 vol., 1623—1624 
.. Glascock’s Reports (Ireland), 1 vol., 1831—1832 
.. Godbolt’s Reports, King’s Bench, Common Pleas, 
and Exchequer, 1 vol., 1574—1637 
Gouklsberough’s Reports, Queen’s Bench and King’s 
t Bench, 1 vol., 1580—1001 
.. Gow’s Reports, Nisi Prius, 1 vol., 1818 —1820 
, .. Gwillim’s Tithe Cases, 4 vols., 1224—1824 


.. Hurlstone and Coltman’s Reports, Exchequer, 4 vols. 
1862—1866 

,. Hurlstone and Norman’s Reports, Exchequer, 7 voir , 
1856—1862 
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H. ft Tv. .. .. Hall and Twella’ Report*, Chancery, 2 vole., 1848— 

1860 

H. ft W. .. .. Hurlatone and Walmslefy’s Reports, Exchequer, 

1 vol., 1840—1841 

H. L. .. .. Clark’s Reports, House of Lords, 11 vols., 1847—1868 

Hag. Adm. .. .: Haggard’s Reports, Admiralty, 8 vols., 1822—18JJ8 

Hag. Con. .. .. Haggard’s Consistorial Reports, 2 vols., 1789—1821 

Hag. Eco. .. .. Haggard’s Ecclesiiatical Reports, 4 vols., 1827—1833 

Hailes .. .. Halles’s Decisions, Court of Session (Scotland), 

2 vols., 1766—1791 

Hale, 0. L. , .. .. Hale’s Common Lav 

Hale, P. 0. .. .. Hale’s Pleas of the Crown, 2 vols. 

Har. ft Ruth. .. .. Harrison and Rntherfurd’s Reports, Common Pleas, 

1 vol., 1866—1866 

Har. ft W. .. .. Harrison and Wollaston's Reports, King's Bench 

and Bail Court, 2 vols., 1835—1836 

Haro. .. .. .. Harcarse’s Decisions, Court of Session (Scotland), 

fol., 1 vol., 1681—1691 

Hard. .. ,. .. Hardres’ Reports, Exchequer, fol., 1 vol., 1655—1669 

Hare .Harr’s Reports, Chancery, 11 vols., 1841—1853 

Hawk. P. 0. .. .. Hawkins’s Pleas of the Crown, 2 vols. 

Hayes .. .. .. Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830— 

1832 

Hayes & Jo. .. .. Hayes and Jones’s Reports, Exchequer (Ireland), 

1 vol., 1832—1834 

Hem. & M. .. .. Hemming and Miller’s Reports, Chancery, 2 vols., 

1862— 1865 

Het. .. ' .. .. Hetloy’s Reports, Common Pleas, fol., 1 vol., 1627— 

1631 

Hob. .. Hobart’s Reports, Common Pleas, fol., 1 vol., 1613 

—1625 

Hodg. .. .. .. Hodges’ Reports, Common Pleas, 3 vols., 1836— 

1837 

Hog. .. .. .. Hogan's Reports, Rolls Court (Ireland), 2 vols., 1816 

—1834 

Holt (adm.) .. .. W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 

1863— 1867 

Holt (EQ.) .. .. W. Holt's Equity Reports, 1 vol., 1846 

Holt (K. B.) .. .. Sir John Holt’s Reports, King’s Bench, fol., 1 vol. 

1688—1710 

Holt (n. r.) .. .. F. Holt’s Reports, Nisi Prius, 1 vol., 1815—1817 

Home, Ct. of Sess. .. Home’s Decisions,' Court of Session (Scotland), 

fol., 1 vol., 1735—1744 

Hop. ft Colt. .. .. Hop wood and Coltman’s Registration Cases, 2 vols., 

1868—1878 

Hop. ft Ph. .. Hopwood and Pbilbrick’s Registration Cases, 1 vol., 

1863—1867 

Horn &H. .. .. Horn and Hurlstone’s Reports, Exchequer, 2 vols., 

1838—1839 

Hov. Suppt. .. .. . Hovenden’s Supplement to Vesey Jun.’s Reports, 

Chancery, 2 vols., 1763—1817 

Hud. ft B. . Hudson and Brooke's Reports, King’s Bench and 

Exchequer (Ireland), 2 vols., 1827—1831 
Hume ., .. .. Hume’s Decisions, Court of Session (Scotland), 

1 vol., 1’(§1—4822 

Hut. .. .. .. Hutton’s Reports, Common Pleas, fol., 1 vol., 1617— 

1638 

Hy. Bl. .. ,. .. Henry Blackstone’s Reports, Common Pleas, 2 vols., 

1788—1796 

LC.LE .Irish Common Law Reports, 17 vols., 1849—1866 

I. Oh. R. .. Irish Chancery Reports, 17 vols., 1850—1887 

L Eq. R. .. Irish Equity Reports, 13 v.oIs., 1838—1851 

I. L. E. .. .. Irish Law Reports, 13 vols., 1838—1851 
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I. L. T. .. Irish Law Times, 1867—(current) 

I. B. (preceded by date) ( Irish Beports, since 1893 (e.g. [1894] 1 I. B.) 

I. B. 0. L. .. .. * Irish Beports, Common Law, 11 vols., 1866—1877* 

I. B. Eq. .. .. Irish Beports, Equity, 11 vole., 1866—1877 

Ir. Giro. Cas. .. .. Irish Circuit Cases, l.vol., 1841—1843 • 

Ir..Jur. .. Irish Jurist, 18 vols., 1849—1866 

Ir. L. Bee. 1st ser. .. Law Recorder (Ireland) 1st series, 4 vols., 1827— 

1831 

Ir. L. Beo. (». B.) .. Law llecorder (Ireland) New Series, 6 vols., 1833— 

1838 

Irv. .. .. * .. Irvine’s Justiciary Beports (Scotland), 6 vols., 1862— 

1867 

J. Bridg. .. .. Sir John Bridgman's Beports, Common Fleas, fol., 

1 vol., 1613—1621 

J. P. .. .. Justice of the Peace, 1837—(current) 

J. Shaw, Just. .. .. J. Shaw’s Justiciary Beports (Scotlaud), 1 vol., 1848 

—1852 

Jac. . .. .. Jacob’s Beports, Chancery, 1 vol., 1821—1823 

Jac. & W. .. .. Jacob and Walker’s Beports, Chancery, 2 vols., 1819 

— 1821 

Jebb, O.O. .. .. Jebb’s Crown Cases Reserved (Iieland), 1 vol., 1822 

—1840 

Jebb & B. .. .. Jebb and Bourke’s Beports, Queen’s Bench (Ireland), 

1 vol., 1841 —1842 

Jebb AS. .. .. Jebb and Byrnes’ llopoits, Queen’s Bench (Ireland), 

2 vols., 1838—1841 

Jenk. .. .. .. Jenkins’ Beports, 1 vol., 1220—1623 

Jo. A Car. .. .. Jones ami Carey’s Beports, Exchequer (Ireland), 

1 vol., 1838- 1839 

Jo. A Lat. .. .. Jones and La Touche’s Beports, Chancory (Ireland), 

3 vols., 1844—1846 

Jo. Ex. Ir. .. .. T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 

—1838 

John. .. .. .. Johnson’s Reports, Chancery, 1 vol., 1858—1860 

John. A H. .. .. Johnson and Uemming’s llopoits, Chancery, 2 vols., 

1860—1862 

Jut. . .. .. Jurist Reports, 18 vols., 1837—1854 

Jur. (n. s.) .. .. Jurist Beports, New Series, 12 vols., 1853—1867 

Just. Inst. .. .. Justinian’s Institutes 

K. A G. .. .. .. Keane and Grant’s Registration Cases, 1 vol., 1854— 

1862 

K. A J. .. .. .. Kay and Johnson’s Beports, Chancery, 4 vols., 

1853—1858 

K. B. (preceded by date) Law Reports, King’s Bench Division, since 1900 

{e.g., [1901] 2 K. B.) 

Karnes, Diet. Deo. .. Karnes, Dictionary of Decisions, Court of Session 

(Scotland), fol., 2.vols., 1540—1741 

Karnes, Bern. Dec. .. Kames, Remarkable Decisions, Court *of Session 

(Scotland), 2 vols., 1716—1752 

Kames, Sel. Deo. .. Kames, Select Decisions, Court of Session (Scotland). 

1 vol., 1752—1768 

Kay .. .. .. Kay’s Reports, Chancery, 1 vol., 1853—1854 

Keb. .. .. . * Keble’s Reports, fol., 3 vols.. 1661—1677 

Keen .. % Keen’B Reports, Bolls Court, 2 vols., 1836—1838 

KeU. .. .. .. Keilwey’s Reports, King’s Bench, fol., 1 vol., 1327— 

1578 

Kel.Sir John Kelyng’s Beports, Crown Oases, fol., 1 vol., 

1662—1707 

Kel. W. .. .. .. "W. Kelynge’s Reports, fol., 1 vol., Chancery, 1730— 

1732; King’s Bench, fol., 1731—1734 

Keny. .. .... Kenyon’s Notes of Oases, King’s Bench, 2 vols., 

1763—1769 
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Keny. (OH.) .. .. Chancery Cases in Vol. II. of Kenyon’s Notes of 

Cases, 1753—1754 

Kilkerran .. .. Kilkerran’s Decisions, Court of Session (Scotland), 

fol., 1 vol., 1738—1752 

Knnpp .. .. Knapp’s Reports, Privy Council 3 vols., 1829—1836 

Kn. & Omb. .. ..' Knapp and Ombler's Election Cases, 1 vol., 1834— 

1835 

L. A. .. .. .. J,oi(l Advocate 

L. & G. tan}). Plunk ' Lloyd and Coold’s Reports temp. Plunkett, Chancery 

(Ireland), 1 vol., 1834—1839' 

L. A G. temp. Sugd. Llo^d and Ooold’B lleports temp. Sugden, Chancery 

(Ireland), 1 vol., 1835 

L. & Wolsb. .. .. Tjloyd and Welsby’s Commercial and Mercantile 

Cases, 1 vol., 1829—1830 

L. O. R. . .. .. Local Government Roports, 1902—(cuirent) 

L. J. . .. .. Law Journal, 1806—(euriont) 

Jj. J. (aiut.) .. .. Law Journal, Admiralty, J805—1875 

L. J. (liCY.) .. .. Law Journal, Bankruptcy, 1832—1880 

L. J. (oh.) .. .. Law Journal, Chancery, 1822—(curiont) 

L. J. (C. P.) .. .. Law Journal, Common Pleas, 1822—1S75 

L. J. (Kcon.) .. .. Law Journal, Ecclesiastical Cases, 1866—1875 

L. J. (KX.) .. .. Law Journal, Kcchequer, 1830 — 1875 

L. J. (jejc. kq.) . Law Journal, Exchequer in Equity, 1835—1841 

L. J. (k. d or Q. n) .. Law Journal, King’s l!onch or Queen’s Bench, 

1822—(cun out). 

L. J. (sf. o.) ... . Law Journal, Magistintcs' Cases, 1826—1896 

L. J. N. C. .. . Law Journal, Notes of Casos, 1866— 1892 (from 1893, 

see Law Journal). 

L. J. (o. s.) .. .. Law Journal, Old Series, 10 vols., 1823—1831 

L. J. (P.) . .. .. Law Journal, Piobate, Divorce mid Admiralty, 1876 

—(cunent) 

L. J. (r & M.) .. .. Law Journal, 1 ’j obtito and Matiinionial Cases, 1858— 

1859, 1866—1875 

L. J. (p. c.) . .. Law Journal, Pi ivy Council, 1865—(cun out) 

L. J. (p. m. & A.) . Law Journal, Probate, Matrimonial and Admiralty, 

1860—1865 

L. M. A P. .. .. Lowndes, Maxwell, and Pollock’s lleports, Bail 

Court and Practice, 2 vols., 1850—1851 
L. It. .. .. .. Law ltepoits 

L. It. A. & E. .. .. I jaw ltepoits. Admiralty and Ecclesiastical Cases, 

4 vols , 1865—187o 

L. It. 0. C. It. .. .. Law Itoports, Crown Cases Iteserved, 2 vols., 1865— 

1875 

L. R. C. P. .. .. Law Reports, Common Pleas, 10 vole., 1865 —1875 

L. R. Eq. .. .. I jaw Reports, Equity Cases, 20 vols., 1865—1875 

L. R. Excli. .. .. Law Report, Exchequer, 10 vols., 1865 - 1875 

L. R. H. L. .. .. Law Reports, English and Iiish Appouls and Peerage 

drums, House of Lords, 7 vols., 1866—1875 
L. R. Ind. *App. Law Iteports, Indian Appeals, Privy Council, 1873— 

(current) 

L. R. Ind. App. Supp. Law Reports, Indian Appeals, Privy Council, 
Vol. Supplementary Volume, 1872—1873 

L. R. Ir. .. .. .. Law Reports (Ireland), Chancery and Common Law, 

32 vols., 1877—1893 

Ij. R. P. 0. .. .. Ijaw Reports, Privy Council, 6 vols., 1865—1875 

L. B. P. & D. .. .. Law Reports, Probate and Divorce, 3 vols., 1866— 

1875 

L. R. Q. B. .. Law Reports, Queen’s Bench, 10 vols., 1865—1876 

L. R. Sc. A Div. .. Law Repot ts, Scotch and Divorce Appeals, House 

of Lords, 2 vols., 1866—1875 

L. T. .. .. Law Times Reports, 1859—(current) 

L. T. Jo. .. .. Law Times Newspaper, 1843—(current) 

L. T. (O. 8.) .. .. Law Times Iteports, Old Series, 34 vols., 1843—1860 
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Lane .. .. .. Lane’e Reports, Exchequer, fol., 1 to!., 1605—1611 

Lat. .. ^ Latch’s Reports, Kind’s Bench, fol., 1 vol., 1625—162S 

Laws. Reg. Cas. .. ‘ Lawson’s Registration Cases, 1885—(current) • 

Ld. Ravra. .. .. Lord Raymond’s Reports, King’s Bench antj Common 

Pleas, 3 vols., 169-4—1732 . 

Leach .. .. .. Leach’s Crown Cases, 2 voleC, 1730—1814 

Lee .. .. .. Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752— 

1751? 

Lee temp. Kurd. .. T. Lee’s Cases temp. Hardwicke, King’s Bench, 1 vol., 

1733—1738 

Lo. & Ca. .. * .. Leigh and Cave's Crown Cases Roseiyed, 1 vol., 1861 

—1865 

Leon. .. .. .. Leonard’s Reports, King’s Bench, Common Pleas 

and Exchequer, fol., 4 parts, 1552—Kilo 
Lev. .. .. .. Lovinz’s Reports, King’s Bench and Common Pleas, 

fol., 3 vols., 3660—1696 

Lew. C. C. . .. Lewm’s Crown Cases on the Northern Circuit, 

2 vols., 1822—1838 

Ley .. .. T.ey’s Reports, King’s Bench, fol., 1 vol., 1608—1629 

Lib. Ass .. .. I .I her Asm sin inn, Year Books, 1—51 Edw. Ill 

Lilly .. .. .. Lilly’s Reports and Pleadings of Cases m Assize, fol., 

1 vol. 

Lilt. .. .. .. Littloton’s Reports, Common Pleas, fol., 1 vol., 1627 

—1631 

LolTt .. .. . Loffl’s Reports, King’s Bench, fol., 1 vol., 1772—1774 

Long. & T. .. .. Longtield and Townsond’s Reports, Exoliequor (Ire¬ 

land), 1 vol., 1831— 1842 

laid. E. O. .. Ludeis’ Election Cases, 3 vols., 1784—1787 

Lumley, P. L. C. .. Lumley’s Poor Law Casos, 2 vols., 1834—1842 

Lush. . .. Lushington’s Reports, Admiralty, 1 vol, 1859—1862 

Imt. . . .. Sir E. Lutwycho’s Entries and Reports, Common 

Pious, 2 vols., 1682 -1704 

Lut. Reg. Cas. .. .. A. J. Lulwychu’s Registration Cases, 2 vols., 1843— 

1853 

Lynd. .. .. .. Lyudwood, Provincial©, fol., 1 vol. 

M. & S. .. .. .. Muule and Solwyn’s Reports, King’s Bauch, 6 vols., 

1813—1817 

M. & W. . .. . Meeson and Welshy’s Reports, Exchequer, 16 vols., 

1836—1817 

Mac. & G. .. .. Macnaghton and Qordon’s Reports, Chancery, 3 vols., 

1849—1852 

Mac. & H. .. .. Macrae and Hertslot’s Insolvency Cases, 1 vol., 

1847—1852 

M‘Cle. .. .. M'Cleland’s Reports, Exchequer, 1 vol., 1824 

M‘Cle. & Yo. .. M'Clolaml and Youngo’s Reports, Exchequer, 1 voL, 

1824 — 1825 

Macforlnne .. .. Macfarlano’s Jury Trials, Court of Session (Scotland), 

3 parts, 1838—1839 

Mucl. & Rob. .. Macloan and Robinson’s Scotch Appeals (House of 

Lords), 1 vol., 1839 

Macph. (Ct. of Sess.) .. Macpherson, Court of Session (Scotland), 3rd series, 

4 11 vols , 1862—1873 

Macq. .. .. Macqueen’s Scotch Appeals, Houso of Lords, 4 vols., 

* 1849—-1865 

Maor. .. .. . Macrory’s Patent Cases, 2 parte, 1847—1856 

Madd. .. ,. .. Haddock’s Reports, Chancery, 6 vols., 1815—1821 

Madd. & 0-.Haddock and Goldait’s Reports, Chancery, 1 vol., 

1819—1822 (Vol. VI. of Madd.) 

Madox .. .. Madox’s Eormulare Anglicanum 

Madox, Excb.Madox’s History and Antiquities of the Exchequer, 

2 vols. 

.. Manning and Granger’s Reports, Common Pleas, 

7 vols., 1840—1845 


Man. & G- 
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Man. & By. (k. b.) .. Maiming and Byland’s Reports, Bang’s Benoh, 

6 vole., 1827—1830 

Man. ft By. (m. o.) .. Manning and Byland’s Magistrates’ Cases, 3 vols., 

1827—1830 

Mans. ... .. .. Mansion’s Bankruptcy and Company Cases, 1893— 

(current) 

Mar. L. O. .. Maritime Law Reports (Crookford), 3 vols., 1860— 

1871 

March .. .. .. March’s Reports, King’s Benoh and Common Pleas, 

1 vol., 1639—1642 

Marr. .. Marriott’s Decisions, Admiralty, 1 vol., 1776—1779 

Marsh. .. .. .. Marshall’s Reports, Common Pleas, 2 vols., 1813— 

1816 

Mayn. .. .. Maynard’s Reports, Exchequer Memoranda of Edw. 

I. and Year Books of Edw. II., Year Books, Part I., 
1273—1326 

Meg. .. .. .. Megone’s Companies Aots Cases, 2 vols., 1889—1891 

Mer. .. .. .. Menvale’s Reports, Chancery, 3 vols., 1815—1817 

Milw. .. .. .. Mil ward’s Ecclesiastical Reports (Ireland), 1 vol., 1819 

—1343 

Mod. Bep. .. .. Modern Reports, 12 vols., 1669—1755 

Mol. .. .. Molloy’s Reports, Chancery (Ireland), 3 vols., 1808— 

1831 

Mont. .. .. Montagu’s Reports, Bankruptcy, 1 vol., 1829—1832 

Mont, ft A. .. .. Montagu and Ayrton’s Reports, Bankruptcy, 3 vols., 

1832—1838 

Mont, ft B. .. .. Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 

1832—1833 

Mont, ft Ch. .. Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 

1838—1840 

Mont. D. ft De G. . .. Montagu, Deacon, and De Gex’s Reports, Bank> 

ruptcy, 3 vols., 1840—1844 

Mont. & M. .. .. Montagu and Macarthur’s Reports, Bankruptcy, 

1 vol., 1826—1830 

Moo. P. 0.0. .. .. Moore’s Privy Council Cases, 15 vols., 1836—1863 

Moo. P. C. O. (n. s.) . Moore’s Privy Council Cases, New Series, 9 vols., 

1862—1873 

Moo. Ind. App. .. .. Moore’s Indian Appeal Cases, Privy Council, 14 vols., 

1830— 1872 

Moo. ft P. .. .. Moore and Payne’s Reports, Common Pleas, 5 vols., 

1827—1831 

Moo. ft S. .. .. Moore and Scott’s Reports, Common Pleas, 4 vols., 

1831— 1834 

Mood, ft M. .. .. Moody and Malkin's Reports, Nisi Priiis, 1 vol., 1826 

—1830 

Mood, ft R. .. .. Moody and Robinson’s Reports, Nisi Prius, 2 vols., 

1830—1844 

Mood. ‘O. 0. .. .. Moody’s Crown CaseB Reserved, 2 vols., 1824—1844 

Moore (k. B.) .. Sir “F. Moore’s Reports, Kang’s Bench, fol., 1 vol., 

. 1485—1620 

Moore (o. p.) .. .. J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 

—1827 

Mor. Diet. .. .. Morison’s Dictionary of Decisions, Court of Session 

(Scotland), 43 vole., 1532—1808 

Morr. .. .. .. Morrell’s Reports, Bankruptcy, 10 vols., 1884—1893 

Mos. . .. Moseley’s Reports, Chancery, fol., 1 vol., 1726—1730 

Murp. & H. ,, .. Murphy and Hurlstone’s Reports, Exchequer, 1 vol., 

1837 

Murr. .. .. .. Murray’s Reports, Jury Court (Sootland), 5 vols., 

1816—1830 

My ft Or. ., .. Mylne and Oraig’B Reports, Chancery, 5 vols., 1835 

—1841 

My. ft K. Mylne and Keen’s Reports, Chancery, 3 vols., 1833 

—1835 
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Nels. 

Nev. & M. (k. b.\ 

Nev. & M. (m. o.) 

Nev. & P. (k. b.) 

Ner. & P. (m. a) 

New Mag. Cas. . 

New Pract. Gas. 

New Rep. 

New Sess. Gas. . 

Nolan 

Notes of Gases .. 
Noy 

O. Bridg. 

O’M. * H. 

Owen 

P. (preceded by date) 

P. D. 

P. Wine. 

Palm. 

Park. 

Pat. App. 

Pater. App. 

Peake 

Peake, Add. Gas. 
Peck. 

Per. & Dav. 

Per. & Kn. 

Ph. 

Phil. El. Cas. .. 
Phillim. 

Phillim. Eccl. Jud. 

Pig. & B. 

Pitc. 

Plowd. 

Poll. • • .. 


Nelson’s Reports, Chancery, 1 vol., 1626—1692 
Nevile and Manning’s Bepoits, King’s Bench, 6 vole., 
1832—1836 * 

Nevile and Manning’s Magistrates’ Gases, 3 vols., 
1832—1836 . 

Nevile and Perry’s Reports, King’s Bench, 3 vols., 
1836jf—1 638 

Nevile and Perry's Magistrates’ Cases, 1 vol., 1836— 
1837 

New Magistrates’ Gases (Bittleston, Wise and 
Parnell), 2 vole., 1844—1848 • 

Now Practice Cases (Bittleston and Wise), 3 vols., 
1844—1848 

New Reports, 6 vols., 1862—1865 
New Sessions Magistrates’ Gases (Oarrow, Hamer - 
ton, Allen, etc.), 4 vols., 1844—1851 
Nolan’s Magistrates’ Cases, 1 vol., 1791—1793 
Notes of Cases in the Ecclesiastical and Maritime 
Courts, 7 vols., 1841—1850 
Noy’s Reports, King’s Bench, fol., 1 vol., 1558—1649 

Sir Orlando Bridgman’s Reports, Common Pleas, 
1 vol., 1660—16G6 

O’Malley and Hardcastle’s Election Caqps, 1869— 
(current) 

Owon’s Ropoits, King’s Bench and Common Pleas, 
fol., 1 vol., 1557—1614 

Law Reports, Probate, Divorce, and Admiralty Divi¬ 
sion, since 1890 («.</., [1891} P.) 

Law Reports, Probate, Divorco, and Admiralty Divi¬ 
sion, 15 vols., 1875—1890 

Peere Williams’ Reports, Chancery and King’s 
Bench, 3 vole., 1695—1735 
Palmer’s Reports, King’s Bench, fol., 1 vol., 1619— 
1629 

Paiker’s Reports, Exchequer, fol., 1 vol., 1743— 
1766 

Patou's Scotch Appeals, House of Loids, 6 vols., 
1726—1822 

Paterson’s Scotch Appeals, House of Loids, 2 vols., 
1851—1873 

Peake’s Roports, Nisi Prius, 1 vol., 1790—1794 
Peake’s Additional Cases, Nisi Piius, 1 vol., 1795— 
1812 

Peckwell's Election Cases, 2 vols., 1803 — 1804 
Perry and Davison’s Reports, Queon’s Bench, $ vols., 
1838—1841 

Perry and Knapp’s Election Cases, 1 vol., 1833 
Phillips’ Reports, Chancery, 2 vols., 1841—1849 
Philipps’ Election Cusos, 1 vol., 1780 
J. Phillimore’s Ecclesiastical Reports, 3 vols., 1754— 
1821 

Sir R. Phillimore’s Ecclesiastical Judgments, 1 vol., 
1867—1875 

Pigott and Rodwell's Registration Oases, 1 vol., 1843 
—1846 

Pitcairn’s Cximinal Trials (Scotland), 3 vols., 1488 — 
1624 

Plowden’s Reports, fol., 2 vols., 1550—1579 
Pollexfen’s Reports, King’s Bench, fol., 1 vol., 1670 
—1682 

Popham’a Reports, King’s Bpnoh, fol., 1 vol., 1691— 
1627 


Poph. 
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Row. II. a d,. 

Pftec. Ch. 

Price 

Q. B. 

Q. B. (pi eceded by date) 
Q. B. D. 


Power, Bod well, and Dew’s Election Oases, 2 vols. 
1848—1856 

Precedents m Chniicoiy, fol., 1 vol.,' 1089—1722 
Puce’s Reports, Exchequer, 13 vols., 1814—1824 

r 

Queen’s Bench ltepoits (Adolphus and Ellis, New 
Seiies), 18 vols., 1841—1852 
Law licjioxts, Queen’s Bench Division, 1891—1901 
[1891] 1 Q. B.) 

Law Bepoits, Queen’s Bench Division, 25 vols., 
1875—1890 


B. 

B. (Ct. of Sees.) . 

B. P. 0. . 

B. R. 

R. S. C. .. 

Bast. 

Rayn. 

Beal Piop. Cas. 
Bep. Ch. . 

Rick. A AL 

Rick. AS. 

Ridg. temji. II. ., 

Ridg. L. A S. 

Btdg. Pari. llep. 

Bob. Eccl. 

Bob. L. A W. . . 

Robert. App. 

Robin. App. 

Boll. Abr. 

Boll. Bep. 

Rom. 

Bose 

Boss, L. C. 


Bowo 

< 

Bui. Cas. 

Buss. 

Buss. AM. 

Buss. A By. 

By. & Can. Cas. 

By. A Can. Tr. Cas. 
By* & M. 


The Reports, 15 vols., 1893--1895 
Rottio, Court of Session Cases (Scotland), 4th senes, 
25 vols., 1873—1898 

Reports of Patent Cases, 1884—(cui rent) 

Revised Reports 

Rules of the Supreme Court 

Kastell’s Entries 

Raynor’s Tithe Cases, 3 vols., 1575—1782 
Real Propoi ty Cases, 2 vols., 1843 —1847 
Reports rn Chancery, fol., 3 vols., Kilo —1710 
Rickaids and Altchael’s Locus Standi Repoits, 1 vol., 
1885-1889 

Rickards and Saunders’ Locus Standi Reports, 1 vol., 
1890—189 i 

Ridgeway’s Reports, temp. Hardwick©, 1 vol., Kiug’s 
Bench, 1733—1736; Chaucery, 1744—1746. 
Ridgeway, Lapp, and Schoales’ Reports (Ireland), 
1 vol., 1793—1795 

Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 
1784—1796 

Robeitson’s Ecclesiastical Reports, 2 vols., 1844—1853 
Roberts, Looming, and Wallis’ New County Court 
Cases, 1 vol., 1849—1851 

Robertson’s Scotch Appoale, House of Lords, 1 vol., 
1709—1727 

Robinson’s Scotch Appeals, House of Lords, 2 vols., 
1840—1841 

Rolle’s Abridgment of the Common Law, fol., 2 vols. 
Kollo’s Reports, King’s Boneh, fol, 2 vols., 1614 —1625 
Romilly’s Notes of Cases in Equity, 1 part, 1772— 
1787 

Bose's Reports, Bankruptcy, 2 vols., 1810—1816 
Boss’s Leading Cases in Commercial l aw (Englanu 
and Scotland), 3 vols. 

Rowe’s Reports (England and lrolaml), 1 vol., 1798— 
1823 

Carfipbell's Ruling Cases, 25 vols. 

Bussell’s Roports, Chancery, 5 vols., 1824—1829 
RuBBell and Mylne’s Reports, Chancery, 2 vols., 1829 
—1833 

Bussell and Ryan’s Crown Cases Reserved, 1 vol., 
1800—1823 

Railway and Canal Cases, 7‘vols., 1835—1854 
Railway and Canal Traffic Qaaes, 1855—(current) 
Ryan and Moody’s Reports, Nisi Prius, 1 vol., 1823 
—1826 


8 . C. 

S. C. (preceded by date) 


S.-G. 

Saint 


Same Case 

Court of Session Oases (Scotland), since 1906 ( [e.g ., 
[1908] S. C.) 

Solicitor-General 

Saint’s Digost of Registration Cases, 1843—1906, 1 vol. 
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Salk. 

Sau. & Sc. 

Saund. 

Saund. & A. 

Saund. & B. 

Saund. & C. 

Saund. & M. 

Sav. 

Say. 

Sc. Jur. 

Sc. L. It. 

Sch. & I.of. 

Sc. K. R. . 

Scott 

Scott (N. r.) 

Sea. & 9m. 

Sel. Cas. Cli. 

Seas. Cub. (ic it.) 

Sh. & Mad. 

Sh. (Ct. of Seti'i.) 

tSh. Dig. 

Sh. Just. . 

Sh. Sc. App. 

Sh. Teind Ct. ., 

Shep. Touch. 
Show. 

Show. Pail. Oas. 
Sid. 

Sim. 

Sim. (N. s.) 

Sim. & St. 

Skin. .. 

Siu. & Hat. 

Sm. &a. . 

Smith, K 13. 

Smith, L. 0. 
Smith, Peg. Cos. 


.. Salkeld’a Roports, King’s Bench, 8 vols., 1680—1712 
.. Sausse and Scully’s Reports, Polls Court (Ireland), 

1 vol., 1837—1840 

.. Saunders’s Reports, King’s Bench, 2 vols., 1666—1672 
Saundors and Austin’s Locus Standi Reports, 2 vols., 
1895-1904 

.. Saundeis and Bidder’s Locus Standi Beports, 1906— 
(current) 

.. Saunders and Cole’s Beports, Bail Court, 2 vols., 1846 
—1818 

.. Saunders and Maci ne’s County Courts and Insolvency 
Cases (Couuty Com Is Cases and Appeals, Vols. II. 
and Ill.), 2 vols., 1852—1858 
.. Saviie’s Beports, Common Pleas, fol., 1 vol., 1580 — 
1591 

Sayer's Beports, King’s Bench, fol., 1 vol., 1761— 
1756 

.. Scottish Jurist, 46 void., 1829—1873 
.. Scottish Law Reporter, 1865—(current) 

Schoales ami Lofroy's Beports, Chancery (Ireland), 

2 vols., 1802—1806 

.. Scots Be vised Beports 

. Scott’s Repoits, Common Pleas, 8 vols., 1834—1840 
Scott’s Now Beports, Common Pleas, 8 vols., 1840— 
1845 

Scurlo and Smith’s Beports, Probate and Divorce, 
1 vol., 1859—1860 

.. Select Casos in Chancery, foL, 1 vol., 1685—1698 
(Pt. Ill of Oas. in Ch.) 

Sessions Settlement Cases, King's Bench, 2 vols., 
1710—1747 

Shaw and Maclean’s Scotch Appeals, House of Lords, 

3 vols., 18.15—1838 

.. Shaw, Court of Session Oases (Scotland), 1st Beries, 
16 vols., 1821—1838 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell 
and Latnoud, 3 vols., 1726—1868 , 

.. P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 
1819—1331 

.. P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 
1821—1824 

.. P. ■Shaw’s Teind Court Decisions (Scotland), 1 vol., 
1821—1831 

.. Slioppnid’s Touchstone of Common Assurances 
.. Showoi ’b Bepoits, King’s Bench, 2 vols., 1678—1695 
.. Showor's Cases in Parliament, fol., 1 vol., 1691— 
1699 

.. Siderfln’s Beports, King’s Bench, Common Pleas 
and Exchequer, iol., 2 vols., 1657—1670 
.. Simons’ Beports, Chancery, 17 vols., 1826—1852 
.. Simons’ Beports, Chancery, New Senes, 2 vols., 
1850—1852 

.. Simons and Stuart’s Reports, Chancery, 2 vols., 1822 
—1826 

Skinnor.’s Reports, King’s Bench, fol., 1 vol., 1681— 
1697 

.*. Smith and Batty’s Reports, King’s Bench (Ireland), 
1 vol., 1824—1825 

.. Smalo and Giffard’e Reports, Chancery, 3 vole., 1862 
—1858 

J. P. Smith’s Reports, King’s Bench, 3 vols., 1803— 
1806 

.. Smith’s Leading Cases, 2 vols. 

.. C. L. Smith’s Registration Cases, 1895—(current) 
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Abbreviations, 


Suny • • • . 

6(|jL Jft mm »• 

Spence 

Spinks 
Stair Ilop. 

Stark. 

Stafc. 11. & O. Rev. 
State Tr. .. 

State Tr. (n. 8.) . 

Stoi y 

Stia. 

Stu. M. & P. 


Sty. 

Sw. 

Sw. & Tr. 

Swan. 

Swin. 

Syine 


.. Smylho’s Reports, Common Pleas (Ireland), 1 vol. 
1839—1840 

. Solicitors’ Journal, 1850—(current)' 

. Spence's Equitable Jurisdiction of the Court of 
Chancery 

.' Spinks’ Prize Court Casos, 2 parts, 1834—1836 
. Stair’s Decisions, Court of Session (Scotland), fol., 
2 vols , 1601—1681 

. Starkio’s Reports, Nisi Pnus, 3 vols., 1814—1823 
. ‘ Statutory Rules and Orders Revised 
. State Trials, 34 vols., 1163—182J 

State Trials, New Series, 8 vols., 1820—1858 
Story’s Commentaries on Equity Juiisprudence 
Strange’s Reports, 2 vols., 1716—1747 
. Stuart, Milne, and Peddie's Reports (Scotland), 
2 vols., 1851—1853 

. Style’s Reports, King’s Bench, fol., 1 vol., 1646—1655 
. Swabey’s Reports, Admiralty, 1 vol., 1855 —1859 
.. Swabey and Tristram’s Reports, Probate and Divorce, 
4 vc’s., 1858—1865 

.. Swanston's Reports, Chancery, 3 vols., 1818—1821 
.. Swinton’B Justiciary Reports (Scotland), 2 vols., 1835 
—:1841 

.. Syme’s Justioiary Repoite (Scotland), 1 vol., 1826— 
1829 


T. & M. 


T. Jo. 

T. Tj. R. .. 

T. Raym. 

Taml. 

Taunt. 

Tax Caa. 

Term Rep. 

Toth. 

Trist. 

Tudor, R. C. Merc. Daw 

Tudor, R. C. Real Prop. . 
Turn. & R. 

Tyr. 

Tyr. & Gr. 


Temple and Mew's Criminal Appeal CaBes, 1 vol., 
1848—1851 

Sir T. Jones’s Reports, King’s Bench and Common 
Pleas, fol., 1 vol., 1G69—1684 
The Times Daw Reports, 1884—(current) 

Sir T. Raymond's Repents, King's Bench, fol., 1 vol., 
1660—1683 

Tamlyn’s Reports, Rolls Court, 1 vol., 1829—1830 
Taunton’s Reports, Common Pleas, 8 vols , 1807— 
1819 

Tax Cases, 1873—(current) 

Term Reports (Durnford and East), fol., 8 vols., 1786 
—1800 

Totliill’s Transactions in Chancery, 1 vol., 1559—1646 
Tnstiurn’s Consistory Judgments, 1 vol., 1873—1892 
Tudor’s Reading Cases on Mercantile and Maritime 
I jaw 

Tudor’s Leading Cases on Real Propel ty 
Turner and Russell’s Reports, Chancery, 1 vol., 1822 
—1825 

Tyiwlutt’s Repoj ts, Exchequer, 5 vols., 1830—1835 
Tyrwhitt and Granger's Reports, Exchequer, 1 vol., 
1885—1836 


Vaugh. .. 
Vent. 

Vera. 

Vera. & Scr. 

Ves.' 

Yes. & B. 

Ves. Sen. 
Vin. Abr, 
Via. Supp. 


.. Vaughan’s ltepoits, Common Pleas, fol., 1 vol., 1666 
—1673 

Ventris’ Reports (Vol. I., King’s Bench; Vol. II., 
Common Pleas), fol., 2 vols., 1668—1691 
.. Vernon’s Reports, Chancery, 2 vols., 1680—1719 
.. Vernon and Soriven’s Reports, King’s Bench (Ire¬ 
land), 1 vol., 1786—1788 ‘ 

.. Vesoy Jun.’s Reports. Chancery, 19 vols., 1789—1817 
.. Vesey and Beames's Reports, Chancery, 3 vols., 1812 
—1814 

.. Vesey Sen.’s Reports, 2 vols., 1747—1768 
.. Viner’s Abridgment of Daw and Equity, fol., 22 vols. 
.. Supplement to Vinei’a Abridgment of Daw and 
Equity, 6 vols. 
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W. Jo . 

W. N. (preceded by date) 

W. B. 

Wallis 

Web. Pat. Cos. . 

Welsh, Beg. Oas. 

Went. Off. Ex. . 

West • •.. 

West temp. Hard. 

West. Tithe Gas. 

White 

White & Tud. L. O. .. 
Wight. 

Will. Woll. & Dav. 

Will. Woll. & H. 

Willes. 

Wilm. 

Wils. 

Wile. & S, 

Wils. (oh.) 

Wils. (ex.) 

Win. 

Wm. Bl. 

Win. Bob. 

Winn Saund. 

Wolf. & 13. 

Wolf. & 1). 

Woll. 

Wood. 


Sir W. Jones’s Reports, King’s Benoh and Common 
Pleas, fol., 1 vol., 1620—1640 
Law Reports, Weekly Notes, 1866— (ourrent (e.g., 
(1866] W. N.) 

Weekly Reporter, 64 vols., 1852—1906 
Wallis’s Reports, Chancery (Ireland), 1 vol*, 1766— 
1791 

Webslfer’s Patent Cases, 2 vols., 1602—1855 
Welsh’s Rogistry Cases (Ireland), 1 vol., 1832—1840 
Wentworth’s Office and Duty of Executors 
West's Repoits, House of Lords, 1 vol., 1839—1841 
West’s Reports temp. Hardwicke, Chancery, 1 vol., 
1736—1740 

Western’s London Tithe Cases, 1 vol., 1692—1822 
White’s Justiciary Repotts (Scotland), 3 vols., 1886 
—1893 

White and Tudor’s Leading Oases in Equity, 2 vols. 
Wightwick’s Reports, Exchequer, 1 vol., 1810—1811 
Willrnore, Wollaston, and Davison’s Reports, Queen's 
Bench and Bail Court, 1 vol., 1837 
Willmoro, Wollaston, and Hodges’ Roports, Queen’s 
Bonch and Bail Court, 2 vols., 1838—1839 
Willos’ Reports, Common Pleas, l vol., 1737—1768 
Wilmot’s Notes of Opinions and Judgments, 1 vol., 
1757—1770 

G. Wilson’s Ropoits, King’s Bench and Common 
Pleas, fol., 3 vols., 1712—1774 
Wilson and Shaw’s Scotch Appoals, House of Lords, 
7 vols., 1825—1835 

J. Wilson’s Repoits, Chancery, 2 vols., 1818—1819 
J. Wilson’s Reports, Exchequer iu Equity, 1 part, 
1817 

Winch’s Roports, Common l’leas, fol., 1 vol., 1621— 
1625 

William Blackstone’s Reports, King’s Bench and 
Common Pleas, fol., 2 vols., 1746—1779 
William Robinson’s Reports, Admiralty,,3 vols., 1838 
—1850 

Williams’ Notes to Saunders’ Reports, 2 vols. 
Wolferston and Bnstowe’a Election Cases, 1 vol., 
1859—1864 

Wdlfeistan and Dew’s Election Cases, 1 vol., 1857— 
1858 

Wollaston’s Reports, Bail Court and Practice, 1 vol., 
1840—1841 

Wood’s Tithe Cases, Exchequer, 4 vols., 1650—1798 


Y. & O. Ch. Cas. 

Y. & 0. (ex.) 

Y. * J. 

Y. B. 

Yelv. 


Younge and Collyer’s Reports, Chancery* Cases, 
2 vols., 1841—1843 

Younge and Collyer’s Reports, Exchequer in Equity, 
4 vols., 1834 -1842 

Younge and Jervis’ Reports, Exchequer, 3 vols., 
1826—1830 
Year Books 

Yelverten’s Reports, King’s Bench, fol., 1 vol., 1602 
—1613 

Younge’s Reports, Exchequer in Equity, 1 vol., 1830 
—1832 
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Part I.—Introductory. 


Sect. 1 . —Nature and Origm. 

1. Industrial and provident societies are often termed co¬ 
operative societies, and are societies formed to carry ou industries, 
trades, or businesses in a manner authorised by their rules (a). 

The earliest of the existing co-oporative societies, such ,as the 
Rochdale Equitable Pioneers, established in 1814, wore distributive 
stores (h), and were registered under the Friendly Societies Acts, 
1834 and 184G (c). But in 1852 ( d ), the first Act relating exclusively 
to industrial and provident societies was passed, though the societies 
registered under it wore still made subject to certain provisions con¬ 
tained in the Acts relating to friendly societies. Various amending 
and consolidating statutes followed(c), including the Industrial and 
Provident Societies Act, 1862 (/), which incorporated societies 
registered under its provisions. In 1876 an Act (g ) was passed 
repealing tho previous Acts, and assimilating the law relating to 
industrial and provident societies to that relating to friendly societies. 
Tho corporate character, however, of the former class of society 
remained unimpaired, ono of the main distinctions between a 
registered industrial and provident society and a registered friendly 
society being that the former is always, and the latter never, a 
corporate body(/i). The Act of 1876 (gr) was in turn repealed by 
the Industrial and Provident Societies Act, 1893 (i), and that 
statute (hereafter, in this title, referred to as “the Act”), as 
amended in 1894 (/«■) and 1895 (l), regulates all existing registered 
industrial and provident societies. 


(a) Industrial aiul Piovidcnt Societies Act, 1893 (5(5 <X 57 Viet. c. 39), s. 4. 
p>) See Holyonkots History of ('o-oporation iu HnfJ.ind; Hue) dop.cdid, of 
Forms and Precedents, Vol. X., pp. 203, 201; Davis on Industrial and Provident 
Societies (cd. 18(59), p. 2. Some idea of tiro presmit extent of tlio co-oporutivo 
movement may be gathered from the Tact that in 1909 tho number of registered 
co-operativo societies of the ordinary distributive and productive type in Great 
Britain and Ireland, and making returns, was 2,331, with a total membership of 
2,013,142, and share capital of £34,811,982, whilo the amount duo to creditors 
and depositors was £10,734,754. Besides these tliero woro 497 societies for 
carrying on bu'anesaos of various kinds, and 282 land societies. And eeo lie 
Ilfracombe Permanent Mvtual Hem fit Bmldnuj Sonet//, 1901 ] 1 Ch. 102. 

(c) 4 & 5 Will. 4, c. 40, 9 & 10 Viet. c. 27 (both repealed). As to tho status 
of unregistered societies generally, see title Fuiendly Societies, Vol. JSV., 

р. 127. 

(d) Industrial and Provident Societies Act, 1852 (15 & 16 Viet. c. 31). 

(e) Industrial and Provident Societies Acts, 1651 (17 & 18 Yict. c. 25); 1856 
(19 & 20 Viet. o. 40); 1862 (26 & 26 Viot. c. 87); 1867 (30 & 31 Viet. c. 117); 
1871 (34 & 3JViot. o. 80). 

/) 26 A 26 Viet. o. 87. 

(/) Industrial and Provident Societies Act, 1876 (39 & 40 Viet, o, 46). 

Ji) Throughout this title the expression “registered society ” is used in 
reference to socioties registered under the Industrial and Provident Societies Act, 
1893 (56 & 67 Viet. o. 39). See also i bid., a. 79. 

(*) 66 & 67 Viet. c. 39. 

(&) Industrial and Provident Societies Act, 1894 (67 & 68 Viet. o. 8). This 
Aofc refers only to the island of Jersey. 

(i) Industrial and Provident Societies (Amendment) Act, 1895 (68 & 69 Viet 

с. 30); see p. 10, poet. 
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Sect. 1. 

Nature vid 
Origin. 

No privilege 
os to stamp 
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Special 

statutory 

provisions. 


Registered societies have not, under the Act (mi), the privileges 
extended to registered friendly societies of exemption from stamp 
duty (n). 

• 

Sect. 2. — Classes of Societies. 

Sub-Sect. 1.— In General. 

2- Societies carrying on any wholesale or retail industries, 
businesses (o), or trades specified in their rules, including dealings 
of any description with land ( p), may be registered as industrial and 
provident societies ( q ). They fall generally into two classes : (1) pro¬ 
ductive, and (2) distributive ( r). The former comprises societies 
where the labour of the members is contributed to a common object. 
The latter comprises those societies whose object it is to procure 
goods at wholesale prices, and distribute them at a little over cost 
price to members (s). The latter class may also be registered for 
other purposes, such as banking ( t). 


Sub-Sect. 2.— Banking Societies. 

3. In regard to the business of banking i v u ), registered societies 
are subject to special provisions (a). Thus, no registered society 

(m) oG & 57 Viet. c. 39. The earliest industrial and provident societies which 
were registered under the Friendly Societies Acts enjoyed this exemption. 

(v) See title Friendly Societies, Vol. XV., p. 1GI. 

(o) As to moaning of “ business ” for the puiposo of the Companies (Con¬ 
solidation) Act, 1908 (8 Edw. 7, c. 69), see Re Bristol Athenaeum (1889), 43 
Ch. D. 236. 

(«) “Land” includes hereditaments and chattels real of whatever description 
(Industrial and Provident Societies Act, 1893 (.06 & 07 Viet. c. 69), s. 39). 
Dealings of any description with land are permitted (ibid., s. 4). As to dealings 
with land, soe ibid., s. 36. Undor the Industrial and Provident Societies 
Act, 1862 (25 & 26 Viet. o. 87), any number of pardons, not being less than 
seven, were empowered to establish a society to bo registered for the 
purpose of carrying on any labour, trade, or handicraft, whether wholesale 
or retail, except the business of banking, and of applj ing the profits foi 
any puiposo allowed by the Friendly Societies Acts. This was followed by the 
Industrial and Provident Societies Act, 1871 (34 & 35 Viet. o. 80), which provided 
that the buying and selling of land should be doomed a trade within tho meaning 
Of the earlier Act. 

! q ) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 4. 
r) See, e </., Report of Chief Registrar, 1907, p. 34. 

t) Distributive societies were, brought undor the Friendly Societies Act, 
1846 (9 & 10 Viet. c. 27), by the “ frugal investment ” clause of that Act. Tho 
well-known Army and Navy Co-oporative Society, Ltd., is registered under the 
Companies Acts, as to which Acts see, generally, title Companies, Vol. V. 
See also Encyclopedia of Forms and Precedents, Vol. X., p. 203. 

(<) Among the misoellaueous societies registered under the Industrial and 
Provident Societies Act, 1893 (56 & 57 Viet. c. 39), in 1899, were eleven working 
men’s clubB, three land societies, one co-operative bank, one labour exchange 
association, one agricultural organisation society, and one hotel assistants 
employment society; four agricultural and creamery societies were registered, 
and eighteen other productive societies (Report of Chief Registrar, 1899, p. 27). 

(u) As to meaning of the expression “ business of banking,” see Re Bottomgate 
Industrial Co-operative Society (1891), 65 L. T. 712, 714 ; and Report of Chief 
Registrar, 1906, pp. 10, 35. 

(a) Industrial and Provident Societies Aot, 1893 (56 & 57 Viet. c. 39), s. 4 (b). 
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which has any withdrawable share capital may carry on the bosi- 
ness of banking (6). 

^The business of banking, however, for the purposes of the Act (c), 
does not include (1) the taking of deposits of aot more than 10«. in 
any one payment, or (2) the taking of a deposit of not more than 
A*20 for any one depositor, payablb on not less than two clear days’ 
notice (d). But no society which takes such deposits may make 
any payment of withdrawable capital, while any claim due on 
account of any such deposit is unsatisfied (e). * 

A rule purporting to secure as a first charge on the society’s 
assets deposit loans which are invalid because the society is not 
authorised to carry on a banking business, has no effect, and in a 
winding-up confers no priority upon the lenders as against creditors 
existing at the date of the rule (/). 

4. A registered society carrying on the business of banking 
must, on the first Mondays in February and August in every year, 
make out a formal statement of the capital of tho society, its 
liabilities on the first day of January or July last previous, and its 
assets on the same date (</), and keep it conspicuously hung up* in 
its registered office, and in every other office or place of business 
where the banking business is carried on (h). 

5. A society registered under tho Industrial and Provident 
Societies Act, 1893 (i), ostensibly for the carrying on of banking, 
which is in fact carrying on the business of money-lending, should, 
it appears, also be registered under the Money-lenders Act, 
1900 (A). 

Sub-Sect. 3 .—Building and Land Societies. 

6 . Societies of the nature of building societies may be registered 
under the Act (/)• Such societies are usually known as co-operative 
building societies, or co-operative land societies. Sometimes land 
societies and building societies are established to carry out joint 
operations under the samo management, tho land society purchasing 


(b) Industrial and Provident Societies Act, 1893 (5G & 67 Yict. c. 39), 8 . 19 (l). 

(c) 66 & 67 Yict. c. 39. 

Yd) Ibid., s. 19 (3). 

(e) Ibid. The penalty for breach of those provisions is £5 (ibid., h. 68). 

(/) Re Bottomgaie Industrial Co-operattue Society (1891), 65 L. T. 712. 

(n) For the statutory form which must be used, see Industrial and Provident 
Societies Act, 1893 (56 & 67 Viet. c. 39), Sched. IH 
(A) Ibid., s. 19 (2); compare tho similar statement which has to be made by a 
Banking company under the Companies (Consolidation) Act, 1908 (8 Edw. 7, 
c. 69), s. 108, Sched. I., Form C ; and see titles Bankers and Banking, Vol. I., 
p. 583; Companies, Vol. V., f>p. 44, 612 el seq. 

(t) 56 & 57 Viet, c. 39. 

(A) 63 & 64 Yict. o. 61. See ibid., s. 6; and title Money and Money- 
Lending. . 

(1) 66 & 67 Viet. o. 39, s. 4. Formerly this was not the case; see Re No. 3 
Midland Counties Benefit Building Society (1864), 33 L. J. (oh.) 739, 0. A. Some 
ordinary building societies also term themselves co-operative building societies. 
See Cross v. Fisher, [1892] 1 Q. B. 467, 0. A., per Lord 1JAL8BURY, L.C., at p. 474. 
Land societies may also be established by deeds of settlement or as joint stock 
companies; as to the necessity for registration of mutual ‘land societies, see 
title Companies, Vol. V., pp. 44,46, 765. 
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Industrial, Provident, and Similar Societies. 

the land and the building society advancing the money fot the 
erection of buildings. 

A co-operative building society registered under the Act (m) has 
certain advantages over a society registered under the Building 
Societies Acts (n). It may, for example, buy and sell land to any 
extent (o). On the other hand, it is subject to certain conditions 
imposed by the Act (m) not applicable to an ordinary building society, 
e.g., the addition of the word “ limited ” after its name, the restric¬ 
tion of individual members to an interest of' £200 in the society’s 
funds, and the provisions as to withdrawable capital. 

A co-operative building society or land society is a society 
which buys lands with the funds contributed by its members, and 
divides the lands among the member's (p) after laying out the 
property in lots, with the necessary roads. The price of the various 
lots is determined by an equitable apportionment of the total sum 
expended by tho society on the property in question. The lots are 
distributed amongst the members either by priority of application 
or by ballot, or in other ways provided by the rules ( q ). If the 
purchasing member pays for the proporty outright, he gets a con¬ 
veyance; if he prefers to pay by instalments the lot remains on the 
society’s books until the whole price is paid. 

7. It is important for an allotteo purchasing from the directors 
or trustees of a land society which is not a registered society to 
examine into the titlo of the vendors (»■). Ho is, for example, bound 
by restrictive covenants entered into by the trustees of the land 
society (»). An allottee has apparently a vested equitable interest 
in his allotment until the conveyance is executed (t). 

8. A county council may promote the formation or extension 
of co-operative societies having for their object, or one of their 
objects, the erection or improvement of dwellings for the working 
classes (it); and may assist such societies, with the consent of the 
Local Government Board, by making grantB or advances to them, 
or by guaranteeing advances (v). 

(m) 66 & 67 Viot. c. 39. 

(n) As to which, see title Ruit.dino Societies, Vol. III., pp. 321 ei seq . 

(o) Sou titlo Building Societies, Vol. III., pp. 378, 379. 

(p) Thus differing 1 from building societies; seo Grimes v. Harrison (1869), 26 
Beav. 435, 441. As to budding societies gone tally, see title Buildino Societies, 
Vol. III., pp. 321—400, and as to the distinction between building societies 
and freehold land societies, seo ibid., p. 379, note ( b ). _ Much atteution has 
recently been given by co-operative societies to tho subject of housing, many 
societies having purchased estates and erected dwellings for their members to 
acquire upon reasonable terms (Report of Chief Registrar, 1907, p. 36). 

(q) Distribution by ballot is not illegal as a lottery (Wallingford v. Mutual 
Society (1880), 5 App. Cas. 685 ; see title Gaming and Waqeiiing, Vol. XV., 
pp. 299 et seq. 

(r) Veto v. Hammond (1861), 31 L. J. (cn.) 354. 

(sj Catt v. Tourle (1869), 4 Ch. App. 654 ; Eastwood v. Lever (1863), 33 L. J. 
(on.) 355, C. A. See generally as to restrictive covenants, titles Landlord and 
tenant ; Real Property and Chattels Real ; Sale op Land. 

(t) It. v. Carlton ( Inhabitants ) (1649), 14 Q. B. 110; see Entwistle v. Davis 
(1867), L. R. 4 Eq. 272. 

(u) Housing, Town Planning etc. Act, 1909 (9 Edw. 7, o. 44), s. 72 (1). 

(t>) Ibid., b. 72 (2) ; see also ibid., s. 4, and Housing of the Working Classes 



Part I.—Introductorf. 


7 


9. A county council, or the council of a county borough, may, 
with the consent of the Board of Agriculture and Fisheries^), let one 
oft more small holdings to any association (a) formed for the pur¬ 
poses of oreating or promoting the creation, of small holdings or 
allotments, and the council of a borough, urban district or parish 
has a similar power with regard to allotments (b). 

f 

Sect. 8.— Existing Societies constituted under Repealed Ads. 

• - 

10. Existing incorporated societies registered or certified under 
any repealed statute (c) are regarded as societies registered under 
the Act (d). Their rules, so far as they are not contrary to any 
express provision of the Act, continue in force until altered or 
rescinded (e). 

Sect. 4. —Conversion of Company into Society. 

11. A company registered under the Companies Acts, 1862— 
1908 (/), may, by a special resolution, determine to convert itself 
into a registered society (r;). 

The resolution must appoint seven members of the company to 
sign the rules, which must also bo signed by the secretary of the 
society, and it may eithor authorise tlio sevon members to accept 
any alterations made in the rules by tlio registrar (h), or may require 
them to lay such alterations before a general meetingof the company 


Act, 1890 (53 & 54 Viet. c. 70), b. 07; boo fuitlier, titlo Public Health and 
Local Administration. 

[w) Small Holdings ami Allotments Act, 1908 (8 Edw. 7, c. 36), s. 9 (2) (b). 

(а) The Act docs not defino the expression “ association,” but probably the 
lettings will bo confined to societies registerod nmlor the Industrial and 
Provident Societies Act, 1893 (56 & 57 Viet. c. 39); boo Encyclopaedia of Forms 
and Precedents, Vol. XVI., p. 37, note (r). As to £,n;ill holdings gonerally, 
see title Small Holdings and Small Dwellings. 

(б) Small Holdings and Allotments Act, 1908 (8 Edw. 7, e. 36), as. 9, 27 (6). 
As to tho working of societies established under tho Allotments Acts, see 
Report of Chief Registmr, 1907, p. 9 ; as to special iules required, seo p. 12, 
post. For form of agreement to let allotments to an association, sea Encyclo¬ 
paedia of Forms and Precedents, Vol. XVI., pp. 37—40. As to allotments 
generally, Bee title Allotments, Vol. I., pp. 331 et seq. ; Small Holdings and 
Allotments Act, 1908 (8 Edw. 7, c. 36). 

(c) Compare the Industrial and Provident Societies Acts, 1862 (25 & 26 Viet, 
c. 87); 1867 (30 & 31 Viet. c. 117); 1876 (39 & 40 Viet. c. 45). 

fd) 56 & 67 Viet. c. 39. 

(e) Ibid., s. 3. 

- {/) See title Companies, Vol. V., pp. 33 et seq. 

(g) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. o. 39), 
s. 56 (1). The principal differences between a joint 6tock company and an 
industrial and provident society are as follows:—(a) The capital of a company 
is fixed by its memorandum of association. Tho capital of a society vari.es. It 
is increased by accumulations, and, if withdrawals are allowed, correspondingly 
diminished, (b) There is no statutory limit to tho iutorest a shareholder may 
hare in a company. In a society tho statutory limit of an individual member’s 
interest is £200. (o) The special statutory privileges given to societies, e.g., 
payment to nominees on death, transfer of stook by registrar, discharge of 
mortgages by indorsed receipt etc., are not enjoyed by companies, (d) The 
cost of establishing .a society is less than that of a company,, 

(h) As to the registrar, see p. 8, post. 


Sect. 2. 
Classes of 
Societies. 

Small 

holdings and 
allotments. 


Existing 

societies. 


Conversion 
of company. 
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for acceptance (i). If the nominal value of shares in the company 
held by any member, other than a registered society, exceeds £200, 
the resolution may provide for the conversion of such excess into .a 
transferable loan stock, and for repayment with interest ( j ). 

A copy of the rules and resolution must be sent to the registrar. 
If he approves, he gives an acknowledgment of registry (k) and a 
certificate that the rules have been registered (l). A sealed copy 
of the resolution, with the certificate, must then be sent to the 
registrar of joint stock companies for registration. On registration 
by him the conversion takes effect (?»), and the previous registry 
of the company as such is cancelled. Registration of a company as 
a registered society does not affect any prior right or claim against 
the company for the time being subsisting, and the company may 
be sued as if it had not been registered as a society («). 

Sect. 6. — Author*tie* for administering the Act. 

fhe treasury. 12. Various powers are reposed in the Treasury (o) relating to 
the administration of tho Act (p). In certain circumstances the 
cancellation or suspension of the registry of a society by the 
registrar is subject to the approval of the Treasury (a). The Treasury 
also has power to make regulations respecting registry and pro¬ 
cedure under the Act ( b ). 

The Regihtry 13. The functions and powers of the Registrar of Industrial and 
or Central Provident Societies in England are vested in the Central Office of 
office. the Registry of Friendly Societies. The Chief Registrar and the 

The officers, assistant registrars of friendly societies for England constitute the 
The registrar. Central Office (c). 

The registrar is one of the channels through which the State 
exercises control over industrial and provident societies, the other 
channel being the Treasury. In the case of registered societies the 


Sect. 4. 
Conversion 
of Company 
into 
Society. 


(i) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 55 (2). 
If) Ibid., s. 55 (1). No member, other than a registorod society, may hold 
any interest in the shares of a society exceeding £200 {tbul., a . 4 (a)). 

(k) As to acknowledgment of registry, seep. 10, post. 

! l) Industrial and Provident Societies Act, 1893 (56 & 57 Viet, o 39), s. 55 (3). 
m) Ibid., s. 55 (4) 
n ) Ibid., s. 55 (5). 

o) See titlo Constitutional Law, Vol. VII., p. 100. 
p). 56 & 57 Viet. c. 39, ss. 27 (2), 49 (2), 50 (1), 59, 71, 72, 73; see title 
Executors and Administrators, Vol. XIV., p. 192; and pp. 29, 30, 37, 
post. 

(a) Industrial and Provident Societies Act, 1893 (56 & 67 Viet. c. 39), s. 9 (1.) 
(c), (2); see p. 37, post. 

(b) 56 & 67 Viet. c. 39, s. 74. As to the limits.of the powers of the Treasury 
to make such regulations, see Wxlmot v. Grace, [1892] 1 Q. B. 812. Under 
those powors regulations were made in 1894. •These regulations, which are 
refetred to throughout this title as “ Treas. Reg. 1894,” and are printed in 
Statutory Rules and Orders Revised to 31st December, 1903, Vol. VI., 
Industrial and Provident Society, pp. 1 et eeq., were substituted for those 
previously made in 1876 under the Industrial and Provident Societies Act, 1876 
(39 & 40 Viet. c. 45), which were thereby rescinded. 

(0 Industrial and Provident Societies Act, 1893 (56 & 67 Viot. o. 39), ss. 76, 
79; Friendly Societies Aot, 1898 (59 & 60 Viet. c. 25), ss. 1—4. As to the 
constitution of the Central Office, see title Friendly Societies, Vol. XV., p. 129. 
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registrar issues acknowledgments of registry ( d ), registers rules and Sect. 6. 
alterations of rules (e), and situation of office or change of office (/), Authorities 
prescribes the form of and receives the annual accounts and * for 
statements (g), possesses powors of inspecting (h) and dissolving administer- 
societies d), of suspending and cancelling * registry (/r), and of “2 the Act, 
deciding disputes in certain circumstances (l), and is charged with 
the duty of laying before Parliament an annual report of the 
accounts of all societies and the proceedings of the registry (m). 

- ' • 

Part II.—Registration. 

14. No industrial and provident socioty can bo registered unless Requisite 

it consists of seven persons at least (n), nor can it bo registered meinbcrBhi P. 
under a name so nearly resembling the name of another registered Name, 
society as to be likely, nor in any name likely, in the opinion of the 
registrar, to mislead the public as to its identity (o). The word 
“ limited ” must be the last word in the name ( p). 

A society rogistorod under the Industrial and Provident Societies 
Act, 1852 (q), and not under the Industrial and Provident Societies 
Acts, 1882 (?•), 1867 (a), or 1876 (t), may obtain from the registrar 
an acknowledgment of registry under the Act(i<). 

15. A socioty carrying on business in more than one part of Society 

the United Kingdom must be registered in the part in which its canyingon 
registered office is situated. But copies of the rules of the society mo ‘ ro than 
and all amendments of the same must, when registered, be sent to one part of 
the registrar of each of the other parts to be recorded. Until the k®, 
rules are recorded in each part the society is not entitled to the Vlllff ora ' 
statutory privileges in such part. Amendments of rules are in¬ 
effective in a part where they are not recorded (a). • 

(d) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 6 j 
see p. 10, jtost. 

(r) Industrial and Provident Societios Act, 1893 (56 & 57 Viet. c. 39), ss. 5 (2), 

10; see p. 10, post. 

(/) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 11 ; 
see p. 14, post. 

(g) Industrial and Providont Societies Act, 1893 (56 & 57 Viet. c. 39), ss. 11, 

20; see p. 27, post. 

( h) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), ss. 18, 

50 (1) (a); see p. 30, post. 

(i) Industrial and Provident Societios Act, 1893 (56 & ol Viet. c. 39), s. 61; 
see p. 36, post. 

(A) Industrial and Provident Secietios Act, 1893 (56 & 57 Viet. o. 39), s. 9; 
see p. 37, post. 

(Z) Industrial and Provident Societies Act, 1893 (50 & 57 Viet. c. 39), s. 49 (2); 
see p. 29, post. , 

(m) Friendly Societios Act, 1896(59 & 60 Viet. c. 25), s. 6; Industrial and 
Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 76. 

(n) Ibid., s. 5 (1). 

o) Ibid., s. 5 (3), 

®) Ibid., s. 6 (5). 

q) 15 & 16 Viet. c. 31. 

I V) 25 & 26 Viet. o. 87. 
a) 30 & 31 Viet, a 117. 
t) 39 & 40 Viot. c. 45. 
u) 56 & 57 Viet. c. 39, s. 5 (4). 

a) Ibid., a. 6 (6). An application to record in one part of the United Kingdom 
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Past II. 
Registra¬ 
tion.' 

Working 
men’s club*. 

Application 
for legistry. 

Acknowledg¬ 
ment of 
registry. 


Appeal from 
refusal to 
register. 
Effect of 
registration. 


Rnlcs form 
the contract 
of member¬ 
ship. 


16. Working men’s clubs which are registered under the 
Act (b) must also be registered under the Licensing (Consolidation) 
Act, INK) (c), where any intoxicating liquor is supplied to members 
or their guests, in the house or any part of the house, or premises, 
habitually used for the purposes of the club. 

17. For the purpose of registry an application to register the 
society, signed by seven members and the secretary, and two printed 
copies of the rules, must be sent to the registrar (cZ). On being 
satisfied' that a society has complied with the statutory pro¬ 
visions as to rogistry, the registrar will issue an acknowledgment 
of registry (<?), which is conclusive evidence of registration, rebut¬ 
table only by proof of suspension or cancellation of registry (/). 
If the registrar refuses to registor a society or any rules or amend¬ 
ments of rules, tho society may appeal to the High Court (</). 

18. The effect of registration is to make the society a body 
corporate by the name as described in the acknowledgment of 
registry, with perpetual succession and a common seal, and with 
limited liability. Registration vests in the society all property for 
the time being vested in any person in trust for the society, and 
does not affect the prosecution of any legal proceedings pending by 
or against the trustees of the society (/i). 


Part III.—Rules. 

Sect. 1. — In General. 

i 

19. The rules of a registered society form the contract between 
it and its members, and members and all persons claiming through 
them are bound by the rules (i). 


rules or amendments of rules registered in another must be made by the secretary 
or other officer of tho society iu Form 33 or 13a, accompanied by t wo copies of such 
rules or amendments under tho seal of the Central Office (Treas. Reg. 1894 (5);. 
As to the manner of rocording rules or umordinonts of rulos, see ibid. (5a). 

(l>) 66 & 57 Viet. c. 39 

(r) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s* 91. 
The conditions of registry under the Industrial and Provident Societies Act, 
1893 >(56 & 67 Viet. c. 39), differ from those applicable under the former Act. 
A t club may. for example, bo struck off the register under the former Act, 
without knowledge of tho Registrar of Friendly Societies ; see further, Report 
of Chief Registrar, 1902, p. 5 ; and title Intoxicating Liquors. 

(d) Industrial and Provident Societies Act, 1393 (66 & 57 Viet. c. 39), s. 6 (2). 
For forms of application to register a society, se’e Encyclopaedia of Forms and 
Precedents, Vof. X., p. 205; Treas. Reg. 1894,(1). Form A. The fee is £5, 
reducible to £1 in special cases at the discretion of the Chief Registrar (Treas. 
" >g. 1894 (44)). 

(e) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 6 . 

(/) Ibid., s. 8 . 

(< 7 ) Ibid., B. 7; Industrial and Provident Societies (Amendment) Act, 1895 
(58 & 59 Viet c. 30), s. 3. 

(A) Industrial and Provident Societies Act, 1893 (56 & 67 Viet o. 39), s. 21; 
see Queensbury Industrial Society v. Pickles (1865), L. B. 1 Exch. 1. 

(*) Industrial and Provident Societies Act, 1893 (66 & 57 Viet. c. 39), s. 22; 
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• 

A society registered at the date of the Act ( j ), and its members, Sect. i. 
may respectively exercise any powers given by the Act, and not in General 
made to depend on the provisions of its rules, even if such powers * —-* 
override the provisions contained in rules registered prior to the 
date of the Act (/c). • 

20. Every copy of the ruleB bearing the seal or stamp of the Copy as 
Central Office (l) is admissible in evidence without further uvidenc *‘ 
proof (m). 

Sect. 2. — Provisions Common to all Societies. 

21. The rules of any society registered under the Act (n) must What the 
set forth the object, name, and registered office of tho society, the r c “^” ust 
terms of admission of members, including any society or company 
investing funds in the society, the mode of holding meetings, scale 

and right of voting, and of making, altering, or rescinding rules. 

They must provide for the appointment and removal of a com- officials, 
mittee of management by whatever name known, and of managers 
or other officers, and for their respective powers and iemuneration; 
and determine the amount of inteiest, not exceeding £200 sterling, 
in the shares of tho society which any member other than a 
registered society may hold; whether the shares are to be transfer- shares, 
able or withdrawable, with provisions for the form of transfer and 
registration, and for the mode of withdrawal and payment of 
balance; and whether the society may contract loans or receive Loans ami 
money on deposit from members or others, and if so undor what deposits, 
conditions, on what security, and to what limits of amount. 

Provision must also be made for tho audit of accounts and the Accounts, 
appointment of auditors or a public auditor ; as to tho claims of the Claims, 
representatives of deceased members, or the trustees of the property 
of bankrupt members, and the payment of nominees; for the 
custody and use of the society’s seal, and the investment of the seal ami 
society’s capital (o). investments. 

The rules of every registered society must provide for the Appropriation 
profits being appropriated to any purposes stated therein or deter- ot i )I0liu 
mined in such manner as the rules direct ( p ), and may describe the 


compare titles Building Societies, Vol. III., p. 331; Fkiendly Societies, 
Vol. XV., p. 137. As to supplying copies of rules to members, see p. 16, post. 

<f) 56 & 57 Viet. c. 39. 

(&) Industrial tad Provident Societies Act, 1893 (56 & 57 Viet. o. 39), 
s. 22 . 

(I) As to the Central Office, see p. 8 , ante. 

* (m) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 75 ; 
and as to documentary evidence generally, see title Evidence, Vol. XIII., 
pp. 510 et aeq. * 

fn) 66 & 57 Viet. c. 39. 

(o) Ibid., s. 10 ( 1 ), Sched. il. For a specimen form of rules, see Encyclopedia 
of Forms and Precedents, Vol. X., p. 207. The contents of the rules, which 
are stated briefly above, are dealt with in detail elsewhere; see pp. 13—38, 
poat. The word “rules” as used in the Act, and where consistent with the 
context, includes the registered rules for the time being and any registered 
amendment (Industrial and Provident Societies Act, 1893 (56 £ 57 Viet. o. 39), 
s. 78). 

(p) Ibid., s. 10 ( 6 ), Sched. II., (10). 
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SKCT. 2. 

Provisions 
Common 
to all 
Societies. 

Rules for 
societies 
talking land 
for small 
holdings or 
allotments. 


I 

form of any instrument necessary for carrying its purposes into 
effect (</). 

Sect. 8. — Provisions applicable to Societies taking Land for Small 

• Holdings (r). 

22. The Board of Agriculture and Fisheries has intimated (r) 
that associations desiring to take land for small holdings or allot¬ 
ments must include provisions to the following effect in their 
rules (?),:— 

(1) The objects of the society must include the business of 
creating, or promoting the creation of, small holdings or allotments, 
and encouraging their proper cultivation, with power to acquire 
land for the purpose, to adapt any land so acquired for small hold¬ 
ings or allotments by the erection of buildings or otherwise, and to 
let the land to members of the society to be cultivated by them as 
small holdings or allotments. 

(2) Separate accounts must be kept by the society of all receipts 
and expenditure of the society under the rule relating to “ Small 
Holdings and Allotments.” 

(8) The receipts, whether during the existence of the society or 
on dissolution, must be applicable only :—vi) For payment of the 
expenses of managing land acquired, and of lepairs or improvements 
thereon ; (ii.) for payment to the society of interest on all capital 
expenditure; (iii.) for recouping such capital expenditure; (iv.) for 
forming a reserve fund not exceeding one year’s annual value of 
the land, and available only for any purpose authorised by this rule; 
(v.) for prizes for the encouragement of the proper cultivation of 
land; (vi.) for creating or promoting the creation of small holdings 
or allotments generally. Nothing in this rule is to prejudice or 
affeci any right or remedy of any creditor of the society. 


Sect. 4. —Alteration of Rules. 

Alteration. 23. The rules must provide the mode of altering or rescinding 
rules (s). The power of altering rules is not restricted by statute. 
The same principles which apply to the alteration of the rules of 
building (t) and friendly (u) societies seem applicable to the 
alteration of rules of industrial and provident societies. 

Amendment. 24. A registered society amending any of its rules must 
forward to tho registrar, an application for registration of the 
amendment, accompanied by two copies of the amendment, signed 
by three members and the secretary (v). The registrar, if the 

fq) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 10 (5). 

(r) See Report of Chief Registrar, 1907, pp. 10,11 ; and note (b), p. 7, ante. As 
to tboso societies, see p. 7, ante, and title Small Holdings and Small Dwell¬ 
ings. Those provisions have also been appioved by the Chief Registrar of 
Friendly Societies. 

(«) Industrial and Provident Societies Act, 1893 (56 & 57 Viot. o. 39), 
Sehed. II. (3). See Encyclopaedia of Forms and Precodents, Vol. X., p. 209 
(specimen rules). 

! f) See title Building Societies, Vol. HI., pp. 332 et teg. 
v) See title Friendly Societies, Vol. XV., pp. 139 ef sea. 
v) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 10(2). 
As to the effect 'of unregisteied amendments, see lie Londonderry Equitable 
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amendment is in conformity with the Act (a), then issues* to the Sect. 4. 
society an acknowledgment of registry (6). The acknowledgment Alteration 
is conclusive evidence of registry (c), but the fact that an amend- of Buies, 
mfcnt of a rule has been registered is not conclusive as to its legality £ij cc 7^f" 
or validity (d). The duty of the registrar is merely to consider acknowiedg- 
whether the proposed amendment complies with the provisions of mc ? t ° r 
the Act ( e ). If the registrar refuses to register an amendment of a rcglstiy ' 
rule, the proper remedy is by mandamus (j ). rcciitrw' 


Part IV.—Constitution. 

Sect. 1 . — Name . 

25. The name of the society must be set forth in the rules (g). Stated in 

rules. 

26. No registered society may use any name or title other Registered 

than its registered name. The name must be painted or affixed t° be 
legibly and conspicuously on the outside of every office or placo of and 

business of the society, and must also appear legibly on the seal, 

and on all notices, advertisements, and other official publications of 
the society, and on all bills of exchange, promissory notes, indorse¬ 
ments, cheques, and orders for money or goods, purporting to be 
signed by or on behalf of the society, and in all bills of parcels, 
invoices, receipts, and letters of credit of the society (/t). 

27. No registered society may change its name except by change of 
special resolution, with the approval in writing of the registrar (i). »an>c. 


Co-operative Society, [1910] 1 I. It. 69. The expression “ amendment of rule ” 
includes, if necessary, a new rulo and a resolution rescinding a rule (Industrial 
and Provident Societies Act, 1893 (56 & 57 "Viet. c. 39), s. 79). The amend¬ 
ment may be either partial or complete (Trees. Reg 1894 (2)). For compulsory 
forms of application to register partial or complete amendments, 6ee Treas. Reg. 
1894 (3), Forms B and D respectively,. They must be respectively accompanied 
by a statutory declaration in Form C. A complete amendment must bear at the 
beginning the woids “all previous rules rescinded” (Treas. Reg. 1894 (2)). 

(a) 56 & 57 Viet. c. 39. 

5) / lid., s. 10(3). 

(c) /bid. 

(</) See Laing v. Heed (1869), 5 Ch. App. 4, a building society case, but the 
same principle seems applicable. 

(e) See It. v. JJrabrook (1893), 69 L. T. 718. 

• (/) Ibid. 

(g) Industrial and Piovident Societies Act, 1893 (56 & 57 Viet. c. 39), 
Sched. 11. (1). As to limitations on choice of name, see p. 9, ante. 

(A) Industrial and Providout Societies Act, 1893 (56 & fli Viet. c. 39), s. 12. 
See also title Companies, Voi. V., p. 301. Any offleor of a society, or any 
person on its behalf, contravening this provision is liable to a fine not exceeding 
£50, and to the holder of any such bill of exchange, promissory note, cheque or 
order for money or goods for the amount theieof unless the same is paid by the 
society (Industrial and Provident Societios Act,. 1893 (56 & 57 Viet. c. 89), s. 66). 

(t) Ibid., ss. 5 (3), 52. Applications for approval of registrar must be made in 
Form AA, accompanied by a statutory declaration in Treas. Reg. 1894 (30), 
Form AB. 
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Change of name does not affect any right or obligation ol the 
society, or any member. Any pending legal proceedings, may be 
continued by or against the Bociety notwithstanding its new 
namo ( k). * 

' Sect. 2.— Seal. 

28. Provisions for tho custody'and use of the seal of the society 
must be contained in tho rules of a registered society (Z). 

• Sect. 8.— Registered Office. 

29. Every registered society must have a registered office, to 
which all communications and notices must be addressed (m). The 
registered office must be specified in the rules (w). 

30. Notice must he sent within fourteen days to the registrar 
of every change in the situation of the registered office of a 
society (o). 

Sect. 4. — Olyjeds. 

31. The object of a registered society must be described in tho 
rules {p). Tho objects of societies, capable of being registered 
under the Act (</), are the carrying on of any industries, businesses, 
or trades specified in or authorised by tho rules, whether wholesale 
or retail, including dealings of any description with land (r). 

32. Where the profits of a registered socioty are under the 
rules to bo applied “either to increase tho capital, reserve fund, or 
business of the socioty, or to any lawful purpose,” a subscrijition to 
a strike fund is ultra vires (s). 

33. Though a registered society has no express statutory 
authority to take apprentices, it has an implied power to do all 
acts which aro directly incidental to the business for which it is 
incorporated, and on that ground may take apprentices (a). 

Sect. 5. — Government. 

34. The rules of a registered society must provide for li j 
appointment and removal of a committee of management and of 


(k) Jmlubtniil and lVivideiit .Societies Act, 1893 (56 & 57 Viet. c. 39), a. 52. 

(Z) i Ibid., Sehed. IL (11). The registered namo must bo legibly engraved on 
the seal (ihtd., s. 12); boo p. 13, ante , and title Companies, Vol. V., p. 301. 

(m) Industrial and Piovidont Societies Act, 1893 (56 & 57 Viet. o. 89), s. 11. 

(n) Ibid., Sehed. IT. (1). 

fo) Ibid., b. 11 ; Tieas. Beg. 1894 (11), Form K. 

(®) Industrial and Provident Societies Act,* 1893 (56 & 57 Viet. o. 39), 
Sehed. II. (1). 

(q) 56 & 67 Viot. c. 39. 

(i-) 2 bid., b. 4. See also p. 5, ante. For form of rules, see Encyclopaedia of 
ForuiB and Precedents, Vol. iX., p. 207. 

(a) Warburtun v. Huddersfield Industrial Society, [1892] 1 Q. B. 817, 0. A., 
a case decided on the Industrial and Provident Societies Act, 1876 (39 & 40 
Viet. c. 45), b. 12 (7). 

(a) Burnley Equitable Co-ojperative and Industrial Society v. Oasson, [1891] 
1 U 11. 73. 
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officers, and specify their respective powers and remuneration (b). So at. 6. 
Infants are not eligible as members of the committee, trustees, GtoVerR- 
managers, or treasurers of a registered society (c). *taent. 


Sect. 6.— Members and their Rights aitd Liabilities. 

Sub-Sect. l .-*- Membcrship . 

35. The rules of a registered society must regulate the General 
admission of members^). There are no statutory formalities lor regulations, 
joining a society, and no statutory restriction limiting the number 

of members, but no member other than a registered society may 
have or claim any interest in the shares of tho society exceeding 
£'200 (e). Any other body corporate may, if its regulations permit, 
hold shares by its corporate name in a registered society if). 

36. An infant above sixteen years of ago may, subject to a infanta, 
contrary provision in tho rules, bo a member of a registered 
society, and may generally enjoy the rights of an adult member, 

and execute and give all necessary instruments and acquittances (g), 
but he is not cligiblo as an officer (A). 

A contract by an infaut member of a co-operative land society 
for tho purchase of an allotment fiom the society is voidable, not 
void, and may bo ratified by the infant on bis attaining majority (i). 

37. Tho register of list of raembors or shares kept by any Register of * 
society is primu facie, evidence of— (1) tho names, addresses and “embers, 
occupations of the members and tho number of shares hold by 

each member, the numbers of such shares, if numbered, and the 
amount paid or agreed to be considered as paid on them ; (2) the 
date of onlay on tho register in proof of membership; and (3) tho 
date of cesser of membership (/«•). 

Sub-Sect. 2 —JnspeUion of Books . 

38. Any member or person having an interest in the funds of r "K Uon 
a registered society may inspect his own account arid tho books 0 k 00 ™’ 
containing the names of the members at all reasonable hours. Tho 


(6) Industrial and Pi evident Socioties Act, 1893 (JoG & 07 Viet. c. 39), 
Sched. II. (4); Encyclopedia of Forms and Precedents, Vol. X., p. 209. Tho 
toon "committee” moans tho committee of management or other directing 
body of the society, and the terra "officer ” oxtends to any treasurer, secretory, 
member of committee, manager, or sorvant othor than a servant appointed by 
the committee (Industrial and Fiovideut Societies Act, 1893 (50 & 57 Viet. 

o. 39), a. 79). As to the powers and duties of the committee and officers, see 

p. 24, post. 

(c) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 32. 

(d) Ibid., Sohod. II. (2). See Encyclopaedia of Formsand Precedents, Vol. X., 
p. 208 (4). As to tho effoct pf membership on qualification for municipal 
office, see title Local Government. 

(«) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. o. 39), s 4(a). 
(/) Ibid., s. 42. See alBo ibid., s. 38 (1) (o), (2). 

(a) Ibid., 8. 32. 

(A) I bid. See supra. 

(i) Whittingham V. Murdy (1889), 60 L. T. 956. As to contracts of infants 
generally, see title Infants and Children, pp. 61, 63 at sea., post. 

(k) Industrial and Provident Societies Act, 1893 (36 & 57 Viet. c. 39), s. 34. 
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time ami manner of inspection may be regulated by the general 
meetings of the society (l). The inspection of any other books 
may be authorised by rules registered after the l‘2th September, 
1893, but not so as to pormit the inspection, by any person otfier 
than an officer or person specially authorised by a resolution of the 
society, of the loan or deposit, account of any other member 
without his written consent (to). Save as above mentioned, no 
person has any right to inspect the books of a registered society, 
notwithstanding anything in the rules (n). < 

39. The registrar may, on the application of ten members of a 
registered society, who have been members for not less than twelve 
months, appoint an aecountant or actuary to inspect the books of 
tho society and make a roport to him (o). Tho applicants must give 
security for tho costs of the inspection, but the registrar may direct 
payment by the applicants, or the society, or the membors or 
officers, past or present ( p). The person appointed may make 
copies or extracts from the books, and the registrar must com¬ 
municate the results of the inspection to tho applicants and the 
society ( q ). 

Sub-Skot. 8 .—Supply of Copies of JO J es and Returns, 

40. Any person is entitled on demand and on payment of a 
sum not exceeding Is. to a copy of the rules of a registered 
society (r), and every member or person interested in the funds 
of a legistered society is entitled on application to be suppliod 
gratuitously with a copy of the last annual return of tho society («). 

Sub-Sect. 4. —Transfer and Withdrawal of Shares. 

41. The rules of a registered society should provide as to the 
transfer or withdrawal, and for the form of transfer and the mode 
of withdrawal, of shares or any of them, and for payment of the 
balance due thereon on withdrawal (t). 

Sub-Sect. 5.— Lunacy and Bankruptcy. 

42. Where a member or person claiming through a member 
of a society, whether registered or not, is insane, and there is no 

(l) Industrial and Providont Societies Act, 1893 (56 & 57 Viet. c. 39), 
s. 17 (2). 

(m) Ibid., b. 17 (3). 

(n) I hid., b. 17 (1). 

(o) Ibid., e. 18 (I). For form of application, see Encyclopaedia of Forms and 
Precedents, Vol. X., Pi 218 ; Treas. Bog. 1894 (12), Form L. 

(p) Industrial and Provident Societies Act, 1893 (56 Sc 57 Viet. o. 39'), 
s. 18 (2). 

(?) Ibid., s. 18 (3), (4). 

(r) I bid., s. 10 (4). Delivery of untrue rules is a statutory offence, punishable 
by a fine not exceeding £5 {ibid., ss. 67, 68). 

(<) I bid., s. 15. Falsification of a return is a statutory offence punishable by 
a fine not exceeding £50 {ibid., s. 65 ; see also ibid., s, 62 (3 )). For non¬ 
delivery, the fine is up to £o {ibid., ss. 62 (1), 08). 

(t) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. o. 39), 
Sched, II. (7). See Encyclopaedia of Forms and Precedents, Vol. X., pp, 212, 
211. As to the effect of withdrawals, see Re United Service Share Purchase 
Socuty, Ltd., [1909] 2 Oh. 526. As to forged transfers. Bee Forged Transfers 



Part IV.— Constitution 


17 


committee or trustee of his property, the committee of the society 
may, at their discretion, pay the amount of the shares, loans, and 
deposits, not exceeding J6100, belonging to such membor or person, 
to liny person whom they may deem proper to receive them on 
behalf of the lunatic. The receipt of the payee is a good discharge 
to the society (a). But a mere book entry transferring money 
belonging to a lunatic member to'his wife’s account in the same 
society is not such a payment as will relieve the society from a 
claim, of which it had notice prior to the transfer, by guardians 
for reimbursement in respect of the lunatic’s maintenance. 
Probably even actual payment in such circumstances would not 
protect the society against such a claim (/>). 

43. The rules of a registered society must provide for the 
transfer or payment of the property or moneys of a bankrupt 
member to the trustee of his property (c). 

Suu-SliCT. 6. — Nomination . 

44. A member of a registered society of sixteen years of age 
and upwards may dispose by nomination of sums, not exceeding 
JilOO at the date of the nomination ( d ), credited to him in the books 
of the society ( e ). 

The nomination must be in writing (/), or in print (gr), and 
signed by the nominator (h). Signature by mark is probably 
insufficient (i). It must be delivered at or sent to the registered 
office of the society ( k ), and recorded by the society ( l ) during the 
life of the nominator (in), or made in a book kept at the office (n). 
A will may oporate as a nomination if the original document is 
left in the custody of the office, but the mere production of the 
will or probate is not sufficient (o). 


Acts, 1891 (54 & 55 Viet. e. 43), s. 3 ; 1892 (55 & 56 Viet. c. 36); and' titlo 
Companies, Vol. V., pp. 195, 358, 098. 

(a) Industrial and Pi evident Societies Act, 1893 (56 & 57 Viet. c. 39), ss. 29,30. 

(b) Gloucester Union v. Gloucester Co-operative and Industrial Society, Ltd. 
(1907), 71 J. P. 169, 0. A.; compare Cardiff Union y. Bank and Neels (1908), 
72 J. P 319 

(e) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. o. 39), 
Scned. II. (9); Encyclopaedia of Forma and Pioccdents, Vol. X., p. 216. 

(d) Griffiths v. Eccles Provident Industrial Co-operative Society, Ltd. (1911), 27 
T. L. B. 375, 0. A.; In the Goods of Baxter, [1903] P. 12. 

(e) Industrial and Provident Societies Act, 1893 (56 it 67 Viet c. 39), s. 25 (1). 

Por form of nomination, compare Encyclopaedia of Forms and Piecedents, 
Vol. VI., p. 69. See also generally, as to nominations, title Fhiendly 
Societies, Vol. XV., pp. 152 et seq. ' 

(/) Industrial and Provident Societies Act, 1893 (56 & 57 Viot. c. 39), 
s» 25(1). 

(y) See Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 20. 

(A) See Wright v. Darkhouss Friendly Society (1890), Dipro^o and Gammon, 
407. 

(i) See Moi ton v. French, [1908] S. 0. 171, 

(A) Industrial and Providont Societies Act, 1893 (56 & 67 Viet. o. 39), s. 25 (1). 

(l) Ibid., 8 . 25 (3) ; Treas. Beg. 1894 (13). 

(m) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 25 (1). 
See Fielding and Lord v. Rochdale Equitable Pioneers Society (1892), 92 L. T. Jo. 
431. 

(n) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 25 (1). 
See Fielding and Lord v. Rochdale Equitable Pioneers Society, supra. 
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45. Any person may be a nominee excopt an officer or servant 
of tiie society, who can be the nominee only when he or she is the 
husband, wife, father, mother, child, brother, sister, nephew, or 
niece of the nominator ( p ). A nomination may be made to more 
than one nominee (</). 

46. The proporty capable of bain" nominated is the properly of 
a member in the society, or so much as is specified in the nomina¬ 
tion, and may consist of shares, loans, or deposits, up to £100 
skirling, (r). 

47. A nomination may ho revoked or varied by a document 
under the hand of the nominator delivered, sent, or made in the 
same way as a nomination (s). But a nomination is not revoc¬ 
able or variable by will or codicil (t), nor is there any statutory 
provision, ns in the case of friendly societies, by which marriage 
operates as a revocation fa). 

48. The names of persons nominated, and details of revocations 
and variations, must be rogularly entered by the society in a book. 
Property comprised in a nomination is payable or transferable to 
the nominees, even if the rules of the society declare the shares to 
be generally not transferable (b). 

49. On proof of the death of a nominator, the committee of 
the society is bound to transfer or pay over tlio value of the pro¬ 
perty comprised in the nomination. But transference of shares is 
not allowed to raiso the share capital of any nominee to a sum 
exceeding £200. Any surplus in such circumstances is paid to the 
nominee (c). 

A simple method of dealing with rival claims to moneys stand¬ 
ing ‘to the credit of a deceased membor is to institute interpleader 
proceedings ( d ). 


(р) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 25 (1). 

\n) Ibid. Compare title Friendly Societies, Vol. XV., p. 153. 

(r) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), h 25 (j), 
which does not limit the amount payable on the death of a member, but 
only the sum payable by nomination. If the amount is over £100, a nomination 
even of part is invalid (Barno y. St. Crispin Productive Society (1901), Eeport 
of Chief licgistiar, p. 23). Tho time at which the limit of the amount is to be 
taken is the date of nomination, not of the nominator’s death (Griffiths v. Eccles 
Provident Industrial Co-operatii’e Society , Ltd. (1911), 27 T. L. K. 375, 0. A.). 

(s) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. o. 39), s. 25 (2). 

(t) Ibid. , Compare title Friendly Societies, Vol. XV., p. 153. Forms of 
revocation or variation may be' adapted from the friendly society forms in 
the Encyclopaedia of Forms and Precedents, Vol. VI., p. 69. 

(a) Compare Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), 8. 66 (5). 

(b) Industrial and Provident Societies Act, 1893 (66 & 57 Viot. c. 39), s. 25 (3). 

(с) Ibid., b. 26 (1). As to tho evidence the committee roquiros before payment, 
if the estate of the member exceeds £80, see title Executors and Adminis¬ 
trators, Vol. XIV., p. 192. As to payment of estate duty on property which 

f osses under a nomination, or without probate or letters of administration, see 
ndustrial and Provident Societies Act, 1893 (66 & 57 Viet. c. 39), s. 28 ; titles 
Estate and Other Death Duties, Vol. XIII., p. 201; Executors and 
Administrators, Vol. XIV., p. 192; Friendly Societies, Vol. XV., p. 152. 

(d) J estop r . Huddersfield Industrial Society (1899), 80 Ij. T. 698. As to 
interpleader generally, see title Interpleader, pp. 576 et seq., post. 
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Sub-Sect. 7. —Testacy and Intestacy. 

50. The rules of a registered society must provide for the 
cluyus of deceased members being settled (e). 

51. If any member of a registered society \Iies testate without 
having made a nomination then subsisting, the ordinary rules of 
law apply, and the moneys due to him from the society are payable 
to his executor. 

52. If, however, a member entitlod to property in a registered 
society, not exceeding in the whole .£100, dies intestate, and without 
having made a nomination then subsisting, the committee may 
either pay over the money to his administrator (/), or may dis¬ 
tribute the same among such persons as appear to them entitled (g ). 

Sub-Sect. 8 . —Liabilities, 

53. The creditors of a registered industrial and provident 
society must look to the society for payment of their debts and 
not to tho individual members (h). 

54. An unregistered society has no existence in law apart from 
its members (i), and therefore, applying the doctrine of principal 
and agent, it would appear that as regards liability to outside 
creditors the individual members are personally liable for all 
ordinary debts properly incurred by the directors or trustees for 
the ordinary purposes of the society while they remain members (ft). 

55. Though in certain circumstances a registered socioty is 
not chargeable under Schedules C and Dof the Income Tax Acts (l), 
no member of or person employed by the society is exempt from 
any assessment to such duties to which he would otherwise be 
liable (m). 


(e) Industiial imd Providonl Societies Act, 1893 (56 & 57 Yict. c. 39), 
Soiled. II. (9). See Encyclopaedia of Forms and Precedents, Yol. X., pp. 21.3, 216 
(/) See Escnlt v. Todmurdcn Oo-opciahve Society, [1896] 1 Q. II. 461. 

(?) Industnul and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 27(1). 
See Symington's Executor v. Galashiels Co-operative Store Co., Ltd. (1891;, 
21 R. (Ct. of Sphs.) 371; and title Friendly Socieiies, Yol. XV., p. 151. As lo 
evidonco required before payment, see note (o), p. 18, ante. As to the pioperty of 
illegitimates, see title Executors and Administrators, VqI. XIV., p. 192. 

iji) Re Sheffield and South Yorkshire Pennanent Huildtny Society (1889), V 
Q. II. 1). 470, per Cave, J., at p. 476. See also Burton v. Tannahill (18*6), 

E. & 1J. 797. Comparo Myers v. Rawson (I860), 5 H. & N. 99, decided prior to 
tie Industrial and Provident Societies Act, 1862 (25 & 26 Viet. c. 87), which incor¬ 
porated societies registered under that Act. As to the liability ol members on 
a winding-up, see p. 35, post ; 'Re United Service Share Purchase Society, Ltd., 
[19Q9] 2 Ob. 526. 

(t) See Re Kent Benefit Building Society (1861), 1 Drew. & Sin. 417. 

(fc) See Murray v. Scott, Agnew v. Murray, Brimelotv v. Murray (1884), 9 
App. Gas. 519, 646—548, Re West London and General Permanent Benefit 
Building Society , [1894] 2 Ch. 352; R. v. Tankard, [1894] 1 Q, B. 548 ; and 
title Building Societies, Vol. III., p. 352. Tho status of unregistered 
sooioties is difficult to define; see title Friendly Societies, Yol. XV., p. 127. 
(1) See p. 27, post, and title Income Tax, Vol. XVI., p. 641. 

(wi) Industrial and Provident Societies Aot. 1893 (66 & 67 Yiot. c. 39), s. 24. 
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Part V.—Property and Funds. 

Sect. 1.— Property. * 

Sob-Sect! 1.— Powers to hold and dispose of Land. 

56- A registered society may/ if the rules do not direct other¬ 
wise, hold, purchase, or take on lease in its own name any land («). 
It may also soli, exchange, mortgage, lease, or build upon the same, 
or grant bonds and dispositions on security or other heritable 
securities over the same, with power to alter and pull down 
buildings and again rebuild. Purchasers, assignees, mortgagees, 
tenants, or bondholders are not bound to inquire as to the authority 
for any disposition by the society, and the receipt of the society is a 
good discharge (o). 

57- Where the rules of a registered society provide that the 
tenants of land of the society shall be charged a fair and usual rent 
for their occupation, a tenant is not entitled to have a fixed rent, 
but the rent may be varied from time to time ( p). 

Sub-Sect. 2 .— Copyholds . 

58. Where a registered society is entitled in equity to copy- 
holds or customary freeholds either absolutely or by way of 
mortgage, the society may require the lord of the manor to admit 
ns tenants not more than three persons on payment of the fines 
payable on the admission of a single tenant. Alternatively the 
lord of the manor may admit the society as tenant on payment of 
a special fine agreed upon (q). 

Sect. 2.— Borrowing Powers and Deposits. 

59. The rules of a registered society must provide whether 
the society may contract loans or receive money on deposit from 
members or others, and, if so, under what conditions, on what 
security, and to what limits of amount (r). 

The debentures of a registered society, charging the society’s 
personal chattels with the payment of money, are not exempted 
from the operation of the Bills of Sale Acts, 1878 (a) and 1882 (0- 


(n) Industrial and Provident Societies Act, 189.1 (56 & 57 Viet. c. 39), s. 36. 
This would not, it seems, render a devise of land to a registered society valid, 
see Re Amos, Carrier v., Price, [1891] 3 Ch. 159, which was decided upon a 
similar provision in the Trade Union Act, 1871 (34 & 35 Viet. c. 31), s. 7. “Land" 
includes hereditaments and chattels real of whatever description (Industrial and 
Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 79). 

t o) Ibid., s. 36. 

p) Tenant Co-operators, Ltd. v. James (1902),‘IS T. L. E. 237. 
q) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. o. 39), s. 37. 
Comparo Building Societies Act, 1874 (37 & 38 Viet. c. 42), s. 28, and Friendly 
Societies Act, 1896 (59 & 60 Viet. c. 25), s. 48. As to admittance, see title 
Copyholds, Vol. VJIL, pp. 89 d seq. 

(r) Industrial and Provident Societies Act, 1893 (56 & 67 Viet. c. 39), 
Scned. II. (6). See Encyclopedia of Forms and Precedents, Vol. X., p. 211. 
As to conditions of banking by registered societies, see further, p. 4, ante. 

(s) 41 <6 42 Viet. c. 31. 

(0 45 & 46 Viot. c. 43 ; Great Northern Rail. Co, y. Coal Co-operative Society , 
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Sect. 8.— Investments. Sect. s. 

60. The rules of registered societies must provide whether and 

by what authority and in what manner any part of the capital may _’ 

be invested (u). , Investment 

If the rules do not otherwise direct, investment is permitted (1) in ® f 
authorised trustee securities; (2) «in or upon any mortgage, bond, Scope * 
debenture, debenture stock, corporation stock, annuity, rentcharge, 
rent, or other security § (not being securities payable to bearer) 
authorised by any Act of Parliament, passed or to be passed, *of any 
local authority (x), and (8) in the shares or on the security of any 
other society registered or deemed to be registered under the Act (a), 
tho Building Societies Acts (b), or of any company registered under 
the Companies Acts or incorporated by Act of Parliament or by 
charter (c). But no investment may be made in the shares of a 
society or company with unlimited liability {d). 

61. Investments made before the passing of tho Act (c), which investments 
would have been valid if the Act had been in force, wore confirmed L morto 18al - 
and ratified by tho AcL(/). 

62. A society which is not chargeable with income tax under investment n 
tho Act ((/) may invest its capital and funds, or any part thereof, to savings bank, 
any amount in any savings bank certified under the Tiustce Savings 

Banks Act, 18G8(/t), or in a post office savings bank (i). 

63. A registered society which has invested any part of its Proxy m 
capital in the shares or on the security of any other body corporate res P ,!ut of 
may appoint as its proxy any one of its members, who can act for all imebt,nenK 
purposes except for the transfer of the shares or the giving receipts 

for dividends thereon (k). 

64. The registrar may direct a transfer of stock, transferable Transfer of 
at the Hank of England or Ireland, which is vested in a trustee of 6t ° c,£ stan<, ‘ 
a registered society, either jointly with another or others or solely, ^trustee” 1 
when such trustee is abroad, bankrupt, lunatic, or dead, or when 

[1896] 1 Ch. 187. See titles Bills of Sale, Vol. III., p. 19; Companies, 

Vol. V , p. 365, note (5). 

(it) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), 
e. 38(1), Sched, II. (12). See Encyclopiedia of Forms and Precedents, Vol. X., 
d. 216. Compaie title Fhiendly Societies, Vol. XV.. p. 167. 

(j,) As defined by the Local Loans Act, 1S75 (38 & 39 Viet. c. 83), s, 3-1. 

la) 56 & 57 Viet. c. 39. 

1 6) See title Building Societies, Vol. III., pp. 321 et aeq. 
c) Soe title COMFVNIES, Vol. V., pp. 33 et seq., 674, 741. 
d) Industrial and Piovident Societies Act, 1893 (56 & 57 Yict. c. 39), 
s. 38 (1), (2). 

1 e) 66 & 57 Viot. o. 39. 

/) Hid., a. 38 (3). 
gr) Ibid., s. 24. 
h) 26 & 27 Viet. c. 87. 

t) Industrial and Provident Societies Act, 1893 (56 & 57 Viot. c. 39), s. 39. 

See title BanKehs and Banking, Vol. I., pp. 571—580. 

(A:) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 41; 
compare Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 68, and title 
Companies, Vol. V., p. 268. 
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he lias been removed from the office of trustee, or whon it is 
•unknown whether he is living or dead(/). 

Sect. 4. —Loans and Mortgages. • 

65. The rules of a registered society may provide for advances 
of money to members on the security of real or personal property, 
or, in the case of a society registered to carry on banking business, 
in any maimer customary in the conduct of such business (m). 

Where a member mortgages property to a society to securo 
moneys payable by him under the rules, and “other moneys 
becoming due from the mortgagor to the society,” the words “other 
moneys ” do not include moneys embezzled by the mortgagor when 
acting as secretary of the society («). 

66. On payment of moneys secured to a registered society by 
mortgage, no reconveyance is necessary if a receipt in the statutory 
form (o), or in any form specified in the rules, signed by two 
members of the committee, and countersigned by the secretary, is 
indorsed on the mortgage (p). 

67. Where a mortgage is registered under any Act for the 
registration of deeds or titles ^a) or comprises copyholds and is 
entered on any court rolls, the registrar under such Act, or steward 
of the manor, must, on production of the statutory receipt, verified 
by oath or statutory declaration, enter satisfaction of the mortgage 
on the register or on the court rolls, and grant a certificate, either 
upon the moitgago or assurance, or separately, to the like effect. 
The certificate is receivable as evidence ( b ). 

In ordor to enable a society to retain a moitgage of registered 
land for the purpose of indorsing tho statutory receipt, the original 
mortgage will be delivoroil to it after registration upon delivery at 
tho Land Registry of a verifiod copy (c). The original mortgage will 


(l) Industrial and Provident Societios Act, 1893 (56 & 57 Viet. c. 39), s. 31 (1), 
(2), (3). For i'oims of application to tlio registrar to order a transfer of stock to 
new trustees, and of statutory declaration vorilying such application, see Tioas. 
Peg. 1891 (14)—(17). 

(m) Industrial and Provident Societies Act, 1893 (56 & 57 V> it. c. 39), s. 40. 
8 eo Encyclopaedia of Forms and Precedents, Vol. X., p. 216. 

(n) Hailes v. Sundei land Equitable Industrial Society , Ltd. (1886), 55 L T, 80S. 

(o) Industrial and Piovident Societies Act, 1893 (56 & 57 Viet. c. 39), 
Sclicd. III., Fuim A. The receipt is termed a “ vacating receipt.” As to 
recom oyancos m general, sec title Mortgage. 

(/>) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 43 (1). 
Tho similar section in tho Building Socioties Act, 1874 (37 & 38 Viet. c. 42), a. 42, 
has received judicial intorpictation on several occasions ; see titles BuildIng 
Societies, Vol. ill., pp. 370—372; Friendly Societies, Vol. XV., pp. 166,167. 
As to tho discharge oi moitgagos in Scotland, see Industrial and Provident 
Societies Act, 1893 (5ti & 57 Viet. c. 39), s, 44. If a registered society is in 
liquidation, the statutory receipt will be signed by the liquidator (Hid., a. 45). 

(a) As to registration of deeds and of title generally, see title Beal Property 
and Chattels Beal. 

(b) Industrial aud Provident Societies Aot, 1893 (56 & 57 Viet, c. 39), a. 43 (2). 
Tho foe for enhv nnd certificate is 2s. 6 d. (ibid.). Compare title Friendly 
Societies, Vol. XV., p. 167. 

(r) Land Transfer Itules, 1903, r. 121; Statutory Bulea and Orders Bovised, 
Vol. VII., Land (Registration) England, pp. 33 et seq. 
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be thenceforth treated as the certificate of charge, and must be 
indorsed with notes of the various deulings, and on discharge will 
be delivered up and retained in the Land .Registry (d). 

On payment of all moneys intended to be secured by any mort¬ 
gage or chorge in favour of any industrial ant? provident society, 
registered or unregistered, an instrument of discharge in the official 
form duly executed has the same effect as a receipt indorsed (e). 

68. Apparently the usual stamp duty is payable on statutory 
receipts in England and Ireland, but not in Scotland (/). 


Part VI.—The Society as a Going Concern. 

Sect. 1.— Meetings. 

Sub-Sect. 1.— In General . 

69. The mode of holding meetings, and the scale and right 
of voting, are matters to be provided for in the rules of a registered 
society (g). 

70 . Members may vote by proxy at meetings if the rulos so 
admit (h), but no such right exists at common law (*)• 

Sub-Sect. 2.— Special Resolutions . 

71. For the purposes of the Act (j) a special resolution is one 
which has been (1) passed by a majority of not less than three- 
fourths of the votes of those members of a registered society who 
(being entitled to vote under the rules) vote in person or by proxy 
(if the rules so admit) at a general meeting of which notice 
specifying the intention to propose the resolution has been duly 
given according to the rules (/c), and (2) confirmed by a majority 
of those members who (being entitled under the rules to vote) 
vote in person or by proxy (if the rules so admit) at a subsequent 
general meeting of which duo notice has been given, and which 
must bo held not less than fourteen days nor more than one 
month after the general meeting at which the resolution was 
first passed (Z). 

(d) Land Transfer Bulcs, 1903, r. 122. 

(e) Ibid., t. 167. 

(f) Industrial and Provident Sociotios Act, 1893 (56 & 87 Viet. c. *39), 
ss. 44 (8), 43. Compare titles Building Societies, Vol. III., p. 372; Fuiendly 
Societies, Vol. XV., p. 161. As to the discharge of mortgages and the stamp 
duty thereon, see title MoutgagE. 

(g) Industrial and Provident Societies Act, 1893 (36 & 67 Viot. c. 39), 
Scned. II. (3). See Encyclopaedia of Forms and Precedents, Vol. X., pp. 208, 
209. The expression “meeting” for the purpose of the Act inoludes, where 
the rules of the society allow, a meeting of delegates appointed by members 
(Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s> 79). 

(A) Ibid., s. 61 (a), (b). 

(i) See Karlen v. Phillips (1883), 23 Ch. I). 14, C. A., per Bowen, L.J., at 
p. 36; and title Companies, Vol. V., p. 238. 

(4) 66 & 87 Viet. e. 89. 


Saot. 4 

Loans and 
Mortgages. 

Instrument 
of discharge. 


Stamp duty. 


Mode of 
holding. 


Voting. 


Special 

resolutions. 




24 


Industrial, Provident, and Similar Societies. 


Shot I. 

Meetings. 

Evidence. 

Registration 


Special 

meetings. 


Application. 


Time and 

place. 

Powers 


Report. 


Powers and 
duties of 
committee. 


At either of the meetings mentioned above, a declaration by the 
chairman that the resolution has been carried is conclusive evidence 
of tho fact(m). 

72. A copy of every special resolution, signed by the chairman 
of the meeting at which the resolution was confirmed, and counter¬ 
signed by the secrotary of the society, must bo sent to the Central 
011ico(n) and there registered. Until registration it is inopera¬ 
tive (o'» 

' « 

* Hub-Sect. 3.— Special Misting*. 

73. The registrar may, on the application of one-tenth of the 
members of a registered society, or of 100 members if thero are 
more than 1000, call a special meeting of the society (p). The 
application must he supported by evidence showing that the 
applicants have good reason for requiring such meeting to be 
called and are not actuated by malieo, and such notico must be 
given to tho society as the registrar may direct ( 7 ). Tho applicants 
may ho required to give security for the costs of the pioposed 
meeting (r). The registrar may direct the payment of tho costs 
of and incidental to such meeting by the applicants, the society, 
tho officers or members, or former office rs or members ( s ). ITe 
may also determine the time and place of the meeting and the 
matters to be discussed. A special meeting has all the powers of 
a meeting called under the rules, and may appoint its own 
chairman, any rule of the society to the contrary notwith¬ 
standing ( t ). The chairman of the special meeting must report to 
tho registrar (a). 

Shot. 2.— Administration. 

• Sub-Seot. 1 .—Committee and Officers. 

74. The committoe of management are usually entrusted under 
the rules, which must set out the powers of that committee and of 
the officers (b), with the conduct of the business and affairs of tho 
society, the settling of payments for work or service done on 
account of tho society, and the choice, appointment, and removal of 
employees, subject to any directions given by the society in general 
meeting (c). 

,m) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 51. 

(») See p. 8, ante. 

( 0 ) Industrial and Provident Societies Act, 1893 (06 & 57 Viet. c. 39), s. 56; 
Troas. Beg. 1894 (33), (36). 

[р) Industrial and Provident Societies Act, 1893 (66 & 57 Viet. c. 39), 
s. SO (1) (b). Tho notice of a special meoting must be in Form Z, Troas, 
Beg. 1894 (28). 

( 7 ) Industrial and Provident Societies Act,, 1893 (56 & 37 Viet. c. 39), 
8-50(2). 

(r) Ibid., s. 30 (3). 

(«) / bid., s. 50 (4). 

If) Ibid., b. 50 ( 6 ). 

(a) Treas. Beg. 1894 (29), Form ZA. 

(?>) Industrial and Provident Societies Act, 1893 (36 & 57 Viet. c. 39), 
8 ched. II. (4). 

(с) See EncycUlpffldin of Forms and Piocedents, Vol. X., p 210. As to the 
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75. All payments or transfers made by the committee of a 

registered society, acting within their statutory powers, are valid as 
against any demand made upon the committee or society by any 
other person (d). , 

76. An officer of a registered .society having the receipt or 
charge of money belonging to the society must, if the rules of 
the society so requiie, before entering on his office, enter into a 
bond (c), either vuth or ^without a surety as the committee may 
require, or give the security of a guarantee society in such sum as 
the committee direct, to secure the rendering of a true account of 
the moneys received and paid by him on account of the society, 
and the payment of all sums due from him to the society (/). 

77. Every officer (g) of a registered society having receipt or 
charge of money, liis executors or administrators, must at the times 
enjoined by the rules, or upon demand, (1) give in his account; and 
(2) pay over all moneys and deliver all property for the time being 
in his hands or custody to tho person appointed by the society or 
committee (k). 

In the event of any neglect or refusal to perform these obliga¬ 
tions, the society may either sue upon the bond or security which 
tlio officer has entered into(i), or apply to the county court, or to a 
court of summary jurisdiction, and upon such an application the 
county court may proceed in a summary way. An order so made by 
a county court or court of summary jurisdiction is not subject to 
any appeal (A). The application to the county court, whether any 
bond be put in suit or not, must be by action commenced in the 
ordinary way ( l ). 

78. Independently of these provisions a society can, it seems, 
sue its officers in the High Court, claiming, e.g., an account of 
moneys misappropriated or retained, payment, and damages for 
breach of trust On). 


power of the committee with regard to the property of deceased or lunatio 
membors, see pp. 16—19, ante. 

(d) Industrial and Provident Societies Act, 1893 (56 & 67 Viet. c. 39). 
s. 30. 

(e) For form, see ibid., Sohod. III. 

(/) Ibid., s. 47. As to guarantee bonds generally, see titles Guarantee, 
Vol. XV., pp. 437 et eeq.; Insurance, pp. 672 el seq., post. 

(g) Including every servant of a registered society in receipt or charge of 
meney in every ca«e where he is not engaged under a special agreement to 
account (Iudustiial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), 
s. 48(2)). 

(h) ibid., s.48(l). 

(t) Sec supra. 

\k) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 48 (1). 

(/) County Court Itulos, 1903, Ord. 41, r. 7; see title County Courts, 
Vol. VIII., p. 657. 

(m) Municipal Permanent Investment Building Society v. Richards (1888), 39 
Cli. I). 372, C. A. Such a claim, even wheio the officer is a member of 
the society, is not “a dispute” botween tho society and a member thereof 
“ in his capacity as member,” and as such to be referred to arbitration 
(see ibid.). 
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Sub-Sect. 2.— Contracts, Bills, and Notes. 

79. Contracts on behalf of a registered society binding the 
society and all other parties thereto may be made, varied, or 
discharged in the following ways (w):— 

(1) A contract which, if made between private persons, must bo 
in writing and under seal, may likewise be made, varied, or dis¬ 
charged on behalf of the society in writing and under the seal of 
the society. 

(2) •'Where the contract, if made between private persons, must 
be in writing and signed by the persons to be charged therewith, 
it may be made, varied, or discharged on behalf of the society in 
writing by any person acting under the express or impliod authority 
of the society. 

(3) Any coutract under seal which, if made between private 
persons, might be variod or discharged by a writing not under seal, 
signed by any interested person, may be similarly varied or dis¬ 
charged on behalf of the society by a writing not undor soal, signed 
by any person acting under its express or implied authority (o). 

(4) A contract which would he vaUd if made by parol only 
between private persons may similarly bo mado, varied, or 
discharged by parol on behalf of the society by any person 
acting under its express authority (p). 

80 . A signature purporting to be made by an official of the 
society, attached to any writing purporting to make, vary, or 
discharge a contract on behalf of the society, is piimd facie taken 
to be the signature of the person holding such office (q), 

81 . Promissory notes or bills of exchange, if mado, accepted, or 
indoiBcd in tlio name of the society (r), or on its bolialf by any 
person acting under its authority (s), are to bo deemed to have 
been made, accepted, or indorsed on behalf of such society (a). 

Sub-Sect. 3.— Profits. 

82 . The rules of a registered society must provide for the 
appropriation of the profits to tlio purposes specified in the rules, 
or determined as the rules direct (6). 

(n) Industrial mid Provident Societies, Act, 1893 (56 & 57 Viet. 0. 39), s. 35. 
Compare the similar provisions affectin'* ioint stock companies, see the Com¬ 
panies (Consolidation) Act, 1908 (8 Edw. 7, c. Cfl), s. 76, and title Companies, 
Vol. V., pp. 299, 300. 

(p) As to the effeot q! the Bills of Sale Acts upon debentures issued by a 
registered society, sco title Bills op Sale, Vol. Ill., p. 19. 

Ip) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. o. 89), s. 35 
l«»), (b), (e), (d). 

((/) I bid., b. 35 (o). As to contracts by agents, see titles Aauycv, Vol. I., 
pp. 206 et seq.; Companies, Vol. V., p. 710. < 

(r) As to the povor of a society to issue negotiable instruments, seo He 
1\ i uvian Railways Co., I'a tivian Railways Cd. v. Thames and Mersey Marine 
humance, Co. (1867), 2 Oh. App. 617, 623. 

(a) As to tlio moaning of tho expression “ acting under its authority,” soe 
Premier Industrial Rank, Ltd. v. Carlton Manufacturing Co., Ltd., and Crabtree, 
Ltd., [1909] 1IC. B. 106. 

(a) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. o. 39), s. 33. 
Compare Cray v. Paper (1866), L. R. 1 0. P. 691. Soe Chapman v. Smethurst, 
[1909] 1 h\ B. 927, 0. A. 

(t) Industrial and Provident Societies Act, 1893 (56 & 57 Yiot. o. 39), 
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83. A registered society is not chargeable with income tax (c) sear. 2 . 
unless it sells to non-members, and the number of shares of the Adninis- 
society is limited either by its rules or its practice ( d ). tration. 


Sub-Sect. 4.— Audit, 

84. Provision for the audit of accounts and for the appoint¬ 
ment of auditors, or a public auditor, must be made in the rules of 
a registered society ( e ). . 


When charge¬ 
able with 
income tax. 

Rules. 


85. At least once a year a registered society must have its Annual audit 
accounts audited, either ( 1 ) by one of the public auditors appointed 
by tho Treasury for the purpose, or (2) by two or more persons 
appointed in accordance with the rules (/). 

Tho auditors must be given aceess to all the books, deeds, docu- Powers and 
ments, and accounts of the society. After examining and verifying duties of 
the balance sheets, showing tho receipts and expenditure, funds and au<llto «- 
effects of the socioty, they must either ( 1 ) sign them as correct, 
duly vouched, and in accordance with law, or ( 2 ) specially report to 
the society in what respects they find them incorrect, unvouched, or 
not in accordance with law (< 7 ). A copy of the last balance sheet, 
with the auditor’s report, must always be kopt suspended in a con¬ 
spicuous place at the registered office of tho society ( h ). 


Sub-Sect. 5 .—Annual Returns. 

86- Every registered society must once a year, not later than tho Particular* 
31st March, send to the registrar an annual rotiun, prepared in tho 111 annual 
form and containing such particulars as aio prescribed by tho regis- 
trar (i), of the receipts and expenditure, funds and effects of the socioty 
as audited, and a copy of the report or reports of the auditors made 
during the period covered by the roturn. The return must (I)’ho 
signed by the auditors, (2) show separately the society’s expenditure 
in respect of its several objects, (3) date from the registration of 
the society or the last annual return to tho last published balance 
sheet, if the date of the balance sheet is not more than one 
month before or after the 81st December then last, or otherwise 


s. 10 (6), Sched. II. (10). See Encyclopedia of Forms and Precedent ■), 
Vol. A., p. 216, and Warburton y. Huddersfield Industrial Society, [1892] 1 Q,. 15. 
817, 0. A., decided on a similar sub-section (s. 12(7)) of tho Industrial and Provi¬ 
dent Societies Act, 1876 (39 & 40 Viet. c. 46), as to whether a cortairt proposed 
expenditure was for a lawful purpose within that sub-section. The Iudustnnl 
and Provident Societies Aot, 1893 (56 & 67 Viet. o. 39), s. 10 (6), omits tho word 
“ lawful,” and provides for profits being appbed to " any purposes ” stated in 
thtf rules. 

(c) under Soheds. 0 and D; see titlo Income Tax, Vol. XVT., p. fill. 

(a) Industrial and Provident Societies Act, 1893 (56 & 57 Viet, c 39), s. 24. 
As to non-exemption of members from assessment to such duties, see p. 19, ante. 

(e) Industrial and Provident Societies Act, 1893 (56 & 67 Yict. c. 39), 
Sched. II. (8). See Encyclopedia of Forms and Precedents, Vol. X., p. 213. 

(/) Industrial and Provident Societies Act, 1893 (56 & 67 Viet. c. 39), 
ss. 13 (1), 72. 

(g) I bid., b. 13 (2). As to penalties for any breach of tho statutory provisions 
relating to accounts, annual returns eto., see ibid. , ss. 62 (1), 65, 68; and pp. 31 
et sea., post. 

(A; Industrial and Piovident Societies Act, 1893 (56 & 57 Viet. c. 39), «. 18. 

(♦) Ibid., b. 20. 
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to the SIst December, and (4) state particulars respecting the 
auditor or auditors, and liis or their appointment (A). 

J'Jvery member or person interested in the funds of the society is 
entitled to receive gratuitously a copy of the annual return (i). 

Sect. 3? — Remedies. 

Sub-Sect. 1.— Settlement of Disputes. 

87/ There is no statutory obligation upon a society registered 
under the Act to provide in its rules for the sottloment of disputes, 
but it is commonly done (»/)• Such a society has ample power to 
frame rules so as either to include or exclude tho provisions of the 
Arbitration Act, 1889 (n). 

88. Disputes between a member of a registered society, or any 
person aggrieved (o) who has for not more than six months ceased 
to be a member, or any person claiming through such member or 
person aggrieved, or claiming under the rules of a registered 
society on tho one hand, and the society or an officer thereof on 
the other, must be decided as the rules direct, if they contain any 
such direction (p). 

89. A decision made in accordance with tho rules is binding 
and conclusive on all parties. No appeal lies from it, nor can it 
be removed into any court of law nor be restrained by injunction (q). 

Application for the enforcement of a decision made in accordance 
with tho rules may be made to the county court (r). 

90. Where the rules of a society direct that disputes shall be 
referred to justices, the dispute must bo determined by a couit of 
summary jurisdiction («). But any dispute cognisable under the 
rules of a society by a court of summary jurisdiction may, if the 
parties consent, be referred to and determined by tho county 
court (f). 


(k) Industrial and Provident Soeioties Act, 1893 (56 & 57 Viet. c. 39), s. 1 

\l) Ibid., 8. 15. 

(in) Encyclopedia of Forms and Precedents, Vol. X. t p. 217 In tho ca^e of 
registered friendly societies tho rules mast provide for the sottleinontof disputes ; 
soe title Friendly Societies, Vol. XV., p. 175. 

(n) 62 ft 53 Viet. c. 49; -Jesaop v. Huddersfield Industrial Society (1899), 80 
L. .T. 598; see further, title Friendly Societies, Vol. XV., p. 179‘. 

(o) As to moaning of “ person aggrieved,” see Tie Iieed, Bowen <ft Co., Ex 
parte Official Receiver (1887), ID Q. B. D. 174, 177, 0. A.; and title Friendly 
Societies, Vol. XV., p. 175. 

(p) Industrial and Provident Societies Act, 1893 (56 ft 67 Viet. c. 39), 
s. 49 (1); Cox v. Hutchinson, [1910] 1 Cli.* 513; and soe title Friendly 
Societies, Vol. XV., pp. 176, 177. 

(q) Industrial and Provident Societies Act, 1893 (56 ft 57 Viet, o. 39), 
a 49 (1) ; and see title Friendly Societies, Vol. XV., p. 178. 

(r) Industrial and Providont Societies Act, 1893 (56 ft 87 Viet. c. 39), 
s. 49(1); Re Skipton Industrial Co-operative Society v. Prince (1864), 33 L. J. 
(Q. B.) 323 ; Jesaop v. Huddersfield Industrial Societi / (1899), 80 L. T. 598. See 
also titles County Courts, Vol. VIII., pp. 657—659; Friendly Societies, 
Vol. XV., p. 180. 

Is) As to courts of summary jurisdiction generally, see title Maoistrates. 

(t) Industrial and Provident Societies Act, 1893 (56 ft 57 Viet. c. 39), 
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91. Where the rules contain no direction as to disputes, the 

member or person aggrieved may apply either to the county court 
or to a court o! summary jurisdiction to hear and determine the 
matter (a). The same provision applies where no decision is made 
on a dispute within forty days after application to the society for 
a reference under its rules (6). * 

92. The parties to a dispute in a society may by consent 
(unless expressly forbidden by the rules) rofer the dispute to 
the Chief Registrar (c), who must, with the consent of the 
Treasury, either himsolf or by some other registrar, hear and 
determine the dispute ( d ). He has power also to order the expenses 
of determination to be paid either out of the society’s funds, or by 
such parties to the dispute as ho may think fit ( e ), to administer 
oaths, to require the attendance of parties and witnesses, and the 
production of books and documents relating to the matter (/). 

The determination and order of the registrar have the same 
effect and are enforceable in like manner as a decision made in 
the manner directed by the rules of the society (g). 

Where a dispute is referred to the registrar, a person refusiilg 
to attend or to produce any document or to give evidence, renders 
himself liable to a fine not exceeding £5(h). 

93. Neither the court nor the registrar can be compelled to 
state a special case on any question of law. But the court or 
registrar may at the request of either party state a case for the 
opinion of the Supreme Court (i). 

94. Tho court or registrar may grant to either party such 
discovery as to documents and otherwise, and such inspection of 
documents, as might be granted by any court of law or equity’(/«■')• 
Discovery on behalf of a society is made by such officer as the 
court or registrar may determine (k). 

p. 49 (4). See Wilkinson v. Jagger (1887), 20 Q. 13. D. 42J. As to jurisdiction 
of magistrates in cases relating to industrial societies, compare title Friendly 
Societies, Vol. XV., pp. 180 ei seq.; and see Re Ilowarth y. Yorkshire 
Provident Industrial Assurance Co., Kx parte Yorkshire Provident Industrial 
Assurance Co. (1894), 58 J. P. 798. 

fa) Industrial aud Provident Societies Act, 1893 (58 & 57 Viet. c. 39), 
s. 49 (5). Soo Jessop v. Huddersfield Industrial Son tty (1899), 80 L. T. 598 
(county court proceedings to enforce arbitrator’s award). 

(6) Industrial and Provident Socioties Act, 1893 (56 & 57 Viet. c. ’39), 
h. 49 (5). As to the effect of an alteration of the rules after right to apply to 
th.e county court has accrued, see Rilson v. Dobson (1911), 131 L. T. Jo. II (a 
friendly society case). 

(c) See Treas. Reg. 1894 (18)—(24). As to tho Chief Registrar, sen p. 8, ante. 

(U) Industrial and Provrdent Societies Act, 1893 (50 A 57 Viet. c. 39), 
b. 49 (2). 

(e) I bid. 

(/) I bid., s. 49 (3). 

\g) Ibid., s. 49 (2); see p. 28, ante. 

(A) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), 
88. 49 (3), 88. 

(i) Ibid., s. 49 (6). See further, title Friendly Societies, Vol. XV., p. 184. 

(Ze) Industrial and Provident Societies Act, 1893 (56 & 67 Viet. c. 39), 
s. 49 (6); see also title Discovery, Inspection, and Interrogatories, 
Vol. XL, pp. 39 et seq. 
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Sub-Szot. 2 .—Recovery of Delta from Members. 

Q5- Money payable to a registered society by a member (l) is 
a debt, and recoverable as such by the society in the county esurt 
of the district whero the society has its office, or of the district 
where the member resides. The choice of court lies with the 
society ( m ). The debt in recoverable though it exceeds in amount 
a debt recoverable under the ordinary jurisdiction of a county 

court (n). 

« 

96- A registered society has a lien on the shares of any 
membor for any debt duo to it by him, and may set off any 
sum credited to the member in or towards the payment of the 
debt ( o ). So long as a registered co-operative society is carrying 
on business, it is not precluded from exorcising bond fide, and without 
fraudulent intent such right of “ sot-off ”( p). The expression 
“ set-off ” is not used ir the strict legal sense, but more in the 
business or accountant’s sense as indicating that the society may 
deduct or write off fiom the sum credited the amount of the 
member’s debt ( q ). 

Sub-Sect. a. —Inspection of Affairs. 

97. The registrar may on the application of one-tenth of the 
members of a registered society, or of 100 members in the case of a 
society exceeding 1,000 members, and with the consent of the 
Treasury, appoint an inspector, or more than one, to examine into 
and report on the affairs o! the society (r). Tho court will not inter¬ 
fere with the discretion of the registrar as to the appointment 
of an inspector with the consent of tho Treasury (a). 

Tho registrar may require the application to be supported 
by xjvidonco that the applicants have good reason for requiring an 
inspection. Such notice must be given to the socioty as 
tho registrar directs (b). 

Before appointing an inspector the registrar may require the 


(f) Including a person who had ceased to ho a member at the timo of acii >n 
brought ( Gwendolen Freehold Land Society v. ILir/.a, [1901] 2 K" B. 022). 

(m) Industrial and 1’iovidont Socioties Act, 1893 (50 & 57 Viet. c. 39), s. 23 (1). 

(n) Gwendolen Freehold Land Soc Hy v. Wicks, supra. 

to) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 23 (2). 

(p) Re Gicawr-y-Gweithyr Industrial and Provident Society, Dovey v. Morgan, 
[1901] 2 K. B. 477. 

(q) I bid.,per Lord Alverstone^ C.J., at p. 182. Such a member is not a creditor 
n'tliin tho meaning of the Companies (Consolidation) Act, 1908 (8 Edw. 7, o. 69), 
. 210 {He Gwawr-y-Gwcithyr Imlustiial and Provident Society, Dovey y. Morgan, 

supra, per Lord Alveustone, 0. J., at p. 482 ; and see title Companies, Vol. V., 
p. 544). 

(r) Industrial and Provident Socioties Act., 1893 (56 & 57 Viet. o. 39), 
a. 60 (1). For form of application and of statutory declaration to accompany 
it, see Trens. Iteg. 1894 (25), Forms W and X. As to inspection of books by 
order of tho registrar, see p. 16, ante. As to whether this section applies to a 
society being wound up, see title Companies, Vol. V., p. 560. The appointment 
of inspectors must bo m Form Y (Tieas. Beg. 1894 (27)), or as near thereto ar 
circumstances may allow. 

a Professional and Civil Service Supply Association, Ltd. y. Dougal (1896), 

, Report of Chief Registrar, 1897. 

<*) ln austrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 60 (2). 
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applicants to give security for the costs (a). The registrar may 
Qrder tho costs to be paid by the applicants, the society, or by 
thtynembers or officers or former members or officers (d). 

The inspector may require the production of.the books, accounts, 
securities, and documents of the society; and may examine on oath 
its officers, members, agents and servants (e). 

Sub-Sect. 4.— Offences, Penalties, and Legal Proceedings. 

98. Failure by a society to give any notice, send any return or 
document, or to do or allow to be done any act or thing which is 
required by the Act (/), is a statutory offence. Similarly it is an 
offence for a society wilfully to neglect or refuse to do any act or to 
furnish any information required for the purposes of the Act (g) by 
the registrar or other porson authorised by the Act (g), or to do any¬ 
thing forbidden by the Act (g), or wilfully to make or furnish false or 
insufficient returns or information (h), or, for a society which has 
any withdrawable share capital, to carry on thebusinoss of banking, 
or, for a society lawfully carrying on Buck business, not to kcop con¬ 
spicuously hung up the requisite statement (i), or to make any 
payment of withdrawable capital conlraiy to the statutory pro¬ 
visions {L). The penalty for the offences abovo mentioned is a line 
not oxceeding £5(1). 

99. Where a society is guilty of an offence under the Acfc(wt), 
every officer who is bound by tho rules to fulfil the duty whereof 
tho offence is a broach is deemed guilty of the offence. If there be 
no such officer, every member of the committee is doomed guilty, 
unless that member is proved to have beon ignorant of or to have 
attempted to prevent the commission of the offence (m). Every 
offence, if continued, constitutes a new offonce in every week 
during which the default continues (n). 

100. Any person (o) who by false representation or imposition 
obtains possession of any real or personal property (including 
books and papers (p)) belonging to a society, or having tho same in 
his possession dishonestly (q) withholds or misapplies them, is 

(e) industrial and Provident Societies Act, 1893 (50 & 57 Viet. c. 39), s. 50 (3). 

(d) Ibid., b. 50(1). 

(e) 1 bid., B. 50 (5). 

(/) Ibid., b. 62(1). Other offeuces have already been referred to iu this 
title (see, e.g., pp. 5, 13, 16, 29, ante). 

(y) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39) 
b. 62 (2). 

(h) Ibid., b. 62 (3). 

it) As to such statement, see ibid., s. 19 (2), Sohed. III. 

(«) Ibid., b. 62 (1). > 

(Z) Ibid., b. 68. 

\m) I bid., b. 63. 

(n) 1 bid. See Earpin v. Spies (1885), 49 J. P. 148. 

(o) As to who are included under tho expression “ person ” in the corresponding 
provision (s. 87 (3)) of the Friendly Sociotios Act, 1896 (59 ft 60 Yict. c. 25), 
see title Friendly Societies, Vol. XV., pp. 170, 186. 

(l?) Industrial and Provident Societies Act, 1893 (56 ft 67 Viet. c. 39), 
s. 79. 
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liable on summary conviction (r) to a line not exceeding £20 and 
cosfcn, and to be ordered to deliver up all Buch property, or to 
repay all such monoys applied improperly. In default, he may be 
imprisoned with or .without hard labour for any time not exceeding 
three months (*). 

The proceedings may be takes by the society, or by any member 
authorised by it or by the committee, or by the Central Office or 
registrar (a). The special procodure above mentioned does not 
prevent such an offender being proceeded against by way of indict¬ 
ment, if not previously convicted of the same offence under the 
Act (6). 

101. The Act (c) imposes a fine not exceeding £50 for the offence 
of falsifying the balance sheet of any registered society, or any 
contribution or collecting book or any document. 

102- The penalty imposed for offences in libraries maintained 
by registered societies is a fine recoverable on summary conviction 
not exceeding 40*. (d). 

103. Fines imposed by the Act(e), cr by any regulations made 
under it, are recoverable in a court of summary jurisdiction, at the 
suit of ilia registrar or of any person aggrieved. Fines imposed by 
the rules of a registered society are recoverable at the suit of the 
society. 

104. An appeal lies to quarter sessions from any order or 
conviction made by a court of summary jurisdiction under the 
Act (/). 

105- A registered society may sue and be sued in its corporate 
name ( g ). An unregistered society may sue or be sued by represen¬ 
tative members thereof (h). 


39), 


As to summary conviction generally, see title Magistrates. 

(«) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. 

U. 64. 

(a) I bid. As to the Central Office and registrar, see p. 8, ante. 

(b) 66 & 57 Viet. c. 39, s. 64. See also title Friendly Societies, Vol. Y V., 
p. 189. 

(c) 56 & 67 Viet. e. 39, s. 65. As to illegal payments of withdrawable 
capital, see p. 5, ante; as to omission to use the name of a registered sooiety, 
see p. 13, ante; as to delivery of untrue rules and falsification and non-delivory 
of annual return, seep. 16, ante. 

(<?) Libraries Offences Act, 1898 (61 & 62 Viet. c. 53), bs. 2, 3. 

(e) 56 & 67 Viet. c. 39, s. 69. ■ Compare title Friendly Societies, Vol. XV., 
pp. 188, 190, 191. As to courts of summary jurisdiction generally, Bee title 
magistrates. 

(/) 56 & 57 Viet. c. 39, s. 70 (1). 

(g) Industrial and Piovident Societies Act, 1893 (96 & 57 Viet. c. 39) 

See Linton v. Blakeney Joint Go-operaiive Industrial Society (1805), 3 
853 ; Queensbury Industrial Society v. Pickles (1865), L. R. 1 Exch.'l, decided 
under the Industrial and Providont Societies Act, 1862 (25 & 26 Viet. c. 87). 
Appearance should be entered in the registered name as for a corporate body.' 
As to parties to proceedings generally, Bee title Practice and Procedure. 

(A) See Taj} Vale Railway v. Amalgamated Society of Railway Servants, 
[1901] A. 0. 426; compare Toutill v. Douglas (1863), 33 L. J. (Q. b.) 66. 
Appearanoe may.be entered by the treasurer, secretary, or one or more of the 
other officers. 


39), s. 21. 
H. & 0. 
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_ * 

Part VII.—Amalgamation, Transfer, and 
Conversion into a Company. 

Seoi. 1.— Amalgamation and Transfer of Engagements. 

106. Two or more registered Bofcieties may, by special resolution 

of both or of all such societies, amalgamate and become one society 
with or without any dissolution or division of the funds of such 
societies or either of them (t). * 

The property of such societies vests in the amalgamated society 
without the necessity of any form of conveyance other than that 
contained in the special resolution amalgamating the societies (Ic). 

107. Any registered society may, by special resolution, transfer 
its engagements to any other registered society which may under¬ 
take to fulfil Buch engagements (l). 

108. An amalgamation or transfer of engagements does not 
prejudice the rights of a creditor of any society concerned (m). 

Sect. 2.— Conversion into a Company. 

109. A registered society may, by special resolution (n), deter¬ 
mine to convert itself into a limited company under the Companies 
(Consolidation) Act, 1908 (g), or to amalgamate with, or transfer its 
engagements to, any such company ( p). 

( i ) Industrial and Providont Societies Act, 1893 (56 & 67 Viet c. 39), 
s. 53 (1). Ever)’ application to register n special resolution for the amalgama¬ 
tion of societies must be made by each of the societies in duplicate in Form AG, 
and must be sent to tho ('ontral Office, accompanied by statutory declarations 
from officers of each society m Form AB. No acknowledgment of registry 
must be given to either society until special resolutions in the like terms have 
been submitlod for legistry by tbo other or others (Tieas. Hog. 1891 (31)). 
Poo Encyclopaedia of Forms and Precedents, Vol. X., p. 219. 

(i) Industrial and Provident Societies Act, 1833 (56 & 67 Viet. c. 39), s. 53 (1). 

( l ) 2 bid., s. 53 (2). Every application to register a special resolution for the 
transfer of tho engagements of a society to another must be in duplicate in 
Form AD, and must be sent to tho Central Offico accompamod by statutory 
declarations in Forms AII and AE (Tieas. Keg. 1894 (32) ). 

(w) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 57. 

(n) For form of special resolution, compare tho Friendly Societies Form, 

Encyclopaedia of Forms and Precedents, Vol. VI., p. 64. An application to 
register a special resolution for com erting a society into a company must bo in 
triplicate in Form AF (Troas. Eeg. 1894 (33)), and must bo sent to the Central 
Office, accompanied by a statutory declaration in Form AB (Treas. Reg. 1894 (83)). 
An application to logister a special resolution fur amalgamation with a 
company or for transfer of engagements to a company, must he sent to tho 
Central Office in duplicate in Foim AG or AD as the caso maybe, with the 
necessary modifications to suit the facts, and must be accompanied bv statutory 
declarations in Forms AB and AO (Treas. Eeg. 1894 (34)). Whom the special 
resolution is for conversion into, amalgamation with, or transfer of all the 
engagements of a society to, a company, the following words must be written 
at the foot:—“ The registry of tho society is hei eby cancelled [or directed 

to bo canccllod] Chiof Registrar " (Treas. Eeg. 1891 (36)). 

(o) 8 Edw. 7, c. 69, ss. 3, 5. See title Companies, Vol. V., p. 65. Compare 
the Companies (Converted Societies) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 23), 
which applies only to friendly societies. 

( p) Industrial and Provident Societies Act, 1893 (66 & 57 Viet. c. 39), s. 64 (1). 

H.L.—XVII. 
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110. If a special resolution for converting a registered society 
into n limited company contains the particulars required by the 
Companies (Consolidation) Act, 1908 (g), to be contained in the 
memorandum of association of a company, and a copy of it has 
been registered at tlfe Central Office, a copy of the resolution, sealed 
and stamped by tho Central Office, lias the same effect as a memo¬ 
randum of association duly signed and attosted under the Companies 
(Consolidation) Act, 1908 (/). 

111. ^Vhere a society is registered as, or amalgamates with, or 
transfers all its engagements to, a limited company, the registry of 
the society under the Act becomes void, and must be cancelled (s). 

112. The registration of a soeioly as a company does not affect 
any right or claim subsisting against, or any penalty incurred by, 
the soeioly; they may be enforced against the society exactly as 
if it had not been converted into a company, and they have 
priority over all other rights or claims against or liabilities of the 
company (<). 


Part VIII.—Dissolution and Suspension of 

Registry. 

Seot. 1 .—Winding Up. 

113. A registered society may be dissolved by an order to wind 
it up, or by a resolution for winding up, made as is directed in rogurd 
to limited companies («)■ It is incumbent upon a registered socioty 
to register at tho registry of friendly societies (v) an extraordinary 
resolution for winding up within fifteen days of its being passed (a). 


8 Edw. 7, e. 09, ss. 3, 5. Soo title Companies, Vol. V., p. 63. 

8Edw. 7, e. 69. See Industrial ami Pi evident Societies Act, 1893 (50 & 57 
Viet. c. 39), s. 01 (2); and title Companies, Vol. V., p. 80. 

(s) Industrial und Pi evident Soeiotios Act, 1893 (56 & 57 Viet. c. 3fU 
s. 51 (3) ; fioo Troas. Hog. 1894 (33), (31). 

(<) I bid. 

(u) Under the Companies (Consolidation) Aot, 1908 (8 Edw 7, o. 69), ss. 2G7, 
268, tho provisions of which arc applicable to any auch order or resolution, 
except that tho term “ registrar ” means the registrar for tho purpose of tho 
Industrial and Provident Societies Act, 1S93 (56 & 57 Viet. c. 39). Soe also Re 
lluddingtun Land, [1909] 1 Ch. 701; Re Fcrndale Industrial Co-operative Society, 
[1894] 1 Q. 11. 828; Re London and Suburban Bank, [1892] 1 Ch. G04 ; and 
titie Companies, Vol. V., p 390. Compare lie Chatham Co-operative Industrial 
Society (1864), 33 L. J. (oil.) 737 ; Re National Industrial and Provident Society 
(1861), 80 L. J. (oir.) 940; He Rotherhilhe etc.' Industrial Society (1862), 32 
lloav. 57. As to winding up an unregistered brtmch of a registered society, seo 
lie Londonderry Equitable Co-operative Society. Ltd., [1910] 1 I. II. 69; and titlo 
Friendly Societies, Vol. XV., p. 203. As to winding up in tho county 
court, soo Henderson v. Ramber (1865), 19 C. B. (n. s.) 510 ; und title Companies, 
Vol. V., pp. 392, 393. 

(id Seo p. 8, ante; and title Friendly Societies, Vol. XV., p. 129. 

(a) Industrial and Provident Societies Aot, 1893 (56 & 67 Viet. o. 39 


s. 68 (a); 
70(1). 


Companies (Consolidation) Act, 1908 (8 Edw. 7, o. 69), as. 69 (1 


i 
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114. Where a registered society is wound up in pursuance of an sec*. l. 
order or resolution, the liability of a present or past member ol the Winding 17p. 
society, whether an individual, a society, or a company, to con- .. •. 777 * 
tribute for payment of the debts and liabilities of the society, the of Tiabiuty of 
expenses of winding up and the adjustment ftf the rightB of con- pastor 
tributories amongst themselves, m qualified as follows: (1) No party 

having ceased to be a member for one year or upwards prior to the 
commencement of the winding up is liable to contribute; (2) no 
party is liable in respect of any debt or liability contracted after 
such party ceased to be a member; (3) no party, not ‘being a 
member, is liable, unless, in the opinion of tho court, the contribu¬ 
tions of existing members are insullicient to satisfy tho just demands 
of tho society; (4) no contribution is demanduble from any party 
exceeding tho amount, if any, unpaid on the shares in respect of 
which such party is liable as a past or piesent member; and (5) a 
party is deemed to have ceased to be a member in respect of any 
withdrawable share withdrawn, from the date of the notice or 
application for withdrawal (b), 

115. Where the rules of a registered society provide that its Liability fn 

capital shall be raised by shares of a fixed amount, payablo* by of 

monthly subscriptions—(1) a member is liable, on a winding up, to ^“ Jr pfty ' 
pay the difference between the amount standing to his credit and monthly 
the nominal amount of his shares ; (2) the withdrawal by a member subscriptions, 
of part of his subscription merely increases the contingent liability 

in respect of his shares ; (8) death does not terminate his liability, 
hut his estate remains liablo to contribute, notwithstanding that 
the death took place a year or more prior to the winding-up order ; 
and (4) anyone who lias contributed one monthly subscription 
only with a view to obtaining an advance from the society remains 
liable in respect of his shares, whether the amount advanced has 
been repaid before or after the date of the winding-up order (r). 

116. Where a petition is presented to wind up a registered Jurisdiction 
society compulsorily during the course of u voluntary liquidation, f” r a ! )f , ) I 1 ) icn . tl0 “ 
the court has jurisdiction (1) to make an order for compulsory 3 oJy wlndm* 
winding up; or (2) to order the continuance of the voluntary up. 
winding up under supervision ; or (3) to dismiss the petition, and 

allow the voluntary winding up to continue without supervision (d). 

It is not “just and equitable" to w’ind up a society under tho 
Companies (Consolidation) Act, 1908 (c), merely because the society 
can only carry on business by suspending the right of withdrawal of 
share capital, and such suspension is authorised by the rules (/). 


(b) Industrial and Provident Societies Act, 1893 (50 & 57 Viet. c. 39), s. 60. 
See Burton v. Tavnahill (185b), 5 E. & B. 797 ; Lie Sheffield and If'illamslnre etc. 
Co-o)>erative and Industrial Society, Fountain’s Case, Swift’s Case (i&bo), 4 Do G. 
J, & Sm. 099; Dean v. Mellard (180J), 15 0, B. (n. s.) 19, cases concerning tho 
liability of members under repealed statutes regulating industrial and provident 
societies. 

(e) Re United Service Share Purchase Society, Ltd., [1909] 2 Gh. 520. 

[a) Be Belfast Tailors’ Copartnership, [1909] 1 I. it. 49 ; see Re Friendly 
Protestant Partnership Loan Fund Co., Ex parte lfall, [1895] 1 I. B. 1. 

(e) 8 Edw. 7, c. 09. 

(/) Lie Horsham. Industrial and Provident Society, Ltd. (1894), 70 L. T. 801. 

O 2 
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Sect. 2.— Dissolution by Instrument. 

117. A society may also be dissolved by the consent of three- 
font ths of the members testified by their signatures to "an 
instrument of dissolution ( 7 ). The instrument must set forth— 
(1) the liabilities and assets of th? society in detail, (2) the number 
of members and the nature of their interest in the society, (3) the 
claims of any creditors and the provision to be made for their 
payment, and (4) the intended appropriation or division of the 
funds and property of the society, unless in the instrument of 
dissolution the same is stated to be loft to the award of the Chief 
Registrar (k). 

A statutory declaration made by three members and the secretary 
that the provisions of the Act(i) have been complied with must be 
sent to the registrar with the instrument of dissolution. It is a mis¬ 
demeanour knowingly to make a false or fraudulent declaration ( k ). 

Alterations in the instrument of dissolution may bo made with 
the consent of three-fourths of the membors, testified by their 
signatures (1). 

The instrument of dissolution and all alterations in it must be 
registered in tho same way as rules an registered. They are 
binding on all tho members of the society {in). 

118. The registrar must cause a notice of dissolution (n) to be 
advertised at the expense of the society in the London Gazette 
and in some local paper. Unless within three months from the date 
of the London Gazette in which the advertisement appears county 
court proceedings are commenced by a member or other person 
interested in or having any claim on the funds of the society to 
sot aside the dissolution, and the dissolution is set aside accordingly, 
the society stands dissolved as from the date of the advertisement. 
In such case the requisite consents to the instrument of dissolution 
are considered to have been duly obtained without proof of the 
signatures (0). 

{(/) Industrial and Provident Societies Act, 1893 (06 & 57 Yict. c. 39), 
s. 58 (b). Soe also title Friendly Societies, Vol. XV., pp. 197 el aeg. 

(h) Industrial and Provident Societies Act, 1893 (50 & 57 Viet. c. 39), 
s. 01 (a). For form of instrument, soo Encyclopaedia of Forms nnd Precedents, 
Vol. X., p. 222, and official Form AH prescribed by Trens. Peg. 1894 (38). The 
instrument must be signod in duplicate and accompanied by tho official 
Form AI. and a sufficient sum to cover tho costs of advertisement in the 
London Gazette and a local papor; compare title Building Societies, Vol. HI., 
pp. 392 et aeg. 

(i) Industrial and Provident Societies Act, 1693 (50 & 57 Viet. c. 39). 

(A) Ibid., s. 01 (o). The statutory declaration must be in Form AI (Trees. 
Peg. 1884 (38)1. 

(l) Industrial and Provident Societies Act, 1893 (58 & 57 Viet. c. 39), 
ss. 58 (b), 61 (b). Alterations in the instrument pf di-solution must bo signed, 
declared to, and registered in the same manner ns tho instrument itself (Trees. 
Eeg. 1894 (40)). 

(m) Industrial and Provident Societies Act, 1893 (50 & 57 Viet. c. 39), s. 61 (d). 
Tho acknowledgment of registry must be in Form AX (Treas. Reg. 1894 (39)). 
As to registry of rules, see p. 9, ante. 

(«) The advertisement of dissolution by instrument must be in Form AT, 
(Treas. Reg. 1894 (41)). 

( 0 ) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. 39), 
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Notice of any proceedings to set aside a dissolution must be sent 
by the person taking proceedings, to the Central Office not less than 
sevgn days before the proceedings are commenced. Similarly the 
society must give notice of any order Betting aside the dissolution 
within seven days after it is made (p). * 

119. On the execution of an Instrument of dissolution of a 
registered society the property of the society is subject to a trust for 
appropriation and division in accordance with the provisions of tho 
instrument or with the award of the registrar ( q ). 

Sect. 8. —Cancellation or Suspensioti of Registry. 

120- "When the registrar is satisfied that (1) the number of 
members of a society has been reduced to less than seven, or (2) 
that an acknowledgment of registry has been obtained by fraud or 
mistake, or (3) that the society has ceased to exist, he may cancel 
the registry by writing under his hand or seal (/■), and this he may 
do, if lie thinks fit, at the request of the society (s). 

121. When the registrar is satisfied that (1) tlio society exists 
for an illegal purpose, or (2) has wilfully and after notico from the 
registrar violated any of the provisions of the Act, he may, with tho 
approval of the Treasury, either cancel the registry ( [t ), or suspend 
it for any period not exceeding three months (»), and he may also 
from time to time with the like approval renow the suspension for 
a similar period ( v ). 


s 01 (o). Tho etfect of this provision is that no division of funds can take 
place till three months after tho date of tho advertisement. Every nwuid 
of tho Chief Registrar for distribution of funds must he in Form AP (Tress. 
Peg. 1894 (42)). 

( p) ludustnal and Piovidont Societies Act, 1893 (56 & 57 Viet. o. 39), 
s. 61 (f). Tho notico of a proceeding to set aside a dissolution must be m 
Fonn AY, and tho notico of an order setting asido a dissolution in Form AZ 
(Treas. Keg. 1894 (43)). 

(q) lie Ihuldington Land , [1909] 1 Ch, 701, where a trustee (tho person 
nominated by tho instrument of dissolution to realise tho assets) was appointed 
in the place of the dissolved society. 

(r) Industrial and Provident Societies Act, 1893 (56 57 Viet. c. 39), 

s. 9 (1) (a). The cancelling of registry must be in Form 1L (Troas. Keg. 
1891(9)). 

(s) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), 
b. 9 (1) (b). Every request to cancel registry must ho sent to tho registrar m 
Form F (Troas. Keg 1891(6)), and must name somo newspaper circulating 
in or about the locality in which tho registered offico of the society is '■limited, 
wherein it is desired that the cancellation of registry shall be published, nml 
shall be accompanied by the sura requisite to defray the expenses of publication 
and by the further sum of 5a. 6 d. for publication of such cancellation in tho 
London Gazette (Treas. Keg. 1894 (G)). The advertisement, of cancellation or 
suspension must be in Form JfTreas. Beg. 1894 (10)). 

(t) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. a. 39), 
s. y (1) (c). As to meaning of "illegal purpose," sco Swaine v. Wilson (1889), 
24 Q. B. D. 252, C. A.; Warburton v. Huddersfield Industrial Society, [1892] 1 
Q. B. 817, 0. A. The cancellation must be in Form II (Tioas. Reg. 1894 (9)). 

(wj Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), 
s. 9 (2). The suspension or renewal of suspension of registry must bo in Form I 
(Treas. Reg. 1894 (9)). 

(v) Industrial and Provident Societies Act, 1893 (66 & 67 Viet. c. 39), 
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122. Not less than two months’ notice specifying the grounds of 
a proposed cancellation or suspension must be given by the registrar 
to the society, except where the cancellation is effected at the 
request of the society. Notice of the cancellation or suspension 
must be advertised hi the London Gazette and in some newspaper 
in the locality whero tho rqgistored office of the society is 
situate (a). 

An appeal lies to the High Court from a cancellation, or from a 
suspension if tho latter is renewed after three months (fc). 

123. A society, after the cancellation or during the suspension 
of its registry, absolutely ceases to enjoy the privileges of a 
registered society, but without prejudice to any liability incurred 
by the society, and any such liability can be enforced as if no 
cancellation or suspension had taken placo (c). 


8 . 9 (2). Where application is mode to cancel registry under the compulsory 
powors of the registrar, the registrar may require such applications to bo made 
in duplicate in such form, and to bo suppoitod by such statutory declaration as 
tho Cniof Registrar may direct, lie must transmit one copy of such application 
to tho Treasury for its consent (Ticus ltog. 1.S9I (7)). 

(a) Industrial and Provident Swuotios Act, ' S93 (56 & 57 Viet. c. 39), 
s. 9 (3). Notice bo fore cancelling or suspension o r registry must bo in Form Q 
(Trees. Reg. 1894 (8)). 

(b) Industrial ana Provident Sooieties Act, 1893 (50 & 57 Viet. o. 39), 
s. 9 (4). 

(c) Ibid., s. 9 (5). It becomes an unregistered socioty, as to which see p. 19, 
ante. 


INDUSTRIAL SCHOOLS. 

See Education. 


INEBRIATES. 

See Criminal Law and Procedure ; - Intoxicating Liquors. 



( 89 ) 


INFANTS AND CHILDREN. 


PADS 


Part I. DEFINITIONS - -.43 

Sect. 1. Infants --------43 

Sect. 2. Children - -- -- -- --44 


Part U. CIVIL AND LEGAL CAPACITY AND DISABILITIES 
Sect. 1. General Principles ------- 

Sect. 2. Absolute Disabilities ______ 

Sect. 3. Qualified Disabilities ------ 

Sub-soct. 1. Executorship ------ 

Sub-sect. 2. Trusteeship ------- 

Sub-scot. 3. Protectorship of Settlement - 

Sub-sect. 4. Partnership ------- 

Sub-soct. 5. Exercise of Powers ------ 

Sub-sect. 0. Bankruptcy ------- 

Sect. 4. Complete Capacity ------- 

Sub-scct. 1. Tenure of certain Offices and Positions 
Sub-sect. 2. Public and othor Duties - 

Sub-scct. 3. Marriage ------- 

Sub-scct. 4. Ajvpnint mont of Guardian for Ilimsolf or his 
(,'hildion 

Sub-sect. 5. Agency -------- 

Sub-sect. fi. Membership of Corporations, Companies, and 
Societies ------- 

Sub-scct. 7. Contracts and Property - - - - - 

Sect. 5. Prescription and Limitation of Actions - 


48 

48 

47 

50 

*50 

51 

52 

53 

53 

54 

55 

55 

56 

57 

58 
69 

59 
61 

02 


Tart III. CONTRACTS.63 

Sect. 1. General Capacity and Liability - - - - 63 

Sub-sect. 1. Contracts when Void or Voidable, and when 

Binding - -- -- --63 

Sub-sect. 2. Effect of Voidable Contracts 64 

Sub-sect. 3. Ratification - - - - - - - • 65 

Sub-sect. 4. Fraudulent Misrepresentation as to Ago - 66 

Sub-Beet. 5. Inability of Adult Contracting with Infant - 67 

Sect. 2. Particular Contracts ------ 67 

Sub-sect. 1. For Necessaries - - - - - - 67 

Sub-scct. 2. Of Apprenticeship and Service 69 

(i.) In General --------69 

(ii.) Apprenticeship - -- -- --70 

(lii.) Service - -- -- -- -72 

Sub-sect. 3. Trade Debts - - - - - - -73 

Sub-sect. 4. Liability where Infant and Adult are Joint 

Contractors ------ 73 

Part IV. TORTS ---------- 74 











40 


Infants and Children. 


page 


Pa nr V. PROPERTY.75 

Sect. 1. Acquisition - - - - - - - - - , 75 

Sub-sect. 1. In General - -- -- --75 

Sub-sect. 2. By Gift - -- -- --77 

Sect. 2. Alienation - - (i - - - - - - -78 

Sub-scct. 1. In General - -- -- --78 

Sub-sect. 2. Gavelkind Land - 80 

Sub-sect. 3. Sale for Special Purposes - - - - 81 

■ Sub-sect. 4. Property held by Infunl asTiuslco or Morlgageo 83 

Sect. 3. Conversion ---------84 

Sect. 4. Management and Application fou Benefit of Infant 85 
Sub-scct. 1. In Geneial ------ 85 

Sub-sect. 2 . Statutory Powers of Management and Mainten¬ 
ance ------ - 87 

Sub-sect. 3. Orders of Court as to Maintenance - - - 80 

Sub-scct. 4. Advancement out of Capital 92 

Sect. 5. Settled Land.-94 

Sub-soct. 1. Statutory Settlement whcie Infant absolutely 

Entitled - - - - - - - 04 

Sub-sect. 2 . Dealings with Settled Land 94 

Sect. 6 . Reoisteued Land- - -- -- -- 95 

Suer. 7. Copyholds - ------ 96 

Sect. 8. Leaseholds and Leases ------ 97 

Sub-sect. 1 . Acquisition and Tenure by Infant 97 

(i.l In General --------97 

(ii.) Renewable Leases- ------ 98 

Sub-soct. 2. Lenses of Infant’s Property - - - - 99 

(i.) By the Infant - -- -- --99 

( 11 .) By the Guardian or Truateos- - - - - 99 

(iii.) Under Direction of tho Coui t - - - - 100 

• Sect. 9. Advowsons ---------101 

Sect. 10 . Settlements and Covenants to Settle on Marriage 101 
Sub-sect. 1 . At Common Law ------ 101 

Sub-soct. 2. Under Infant Settlements Act - 103 

Sub-soct. 3. On Marriuge without Requisite Consent - - 104 

Sect. 11. Wills of Infant Soldiers and Seamen on Service - 104 


Part VI. RIGHTS AND DUTIES OF PARENTS - 
Sect. 1. Guardianship and Custody - 

Sub soct. 1. Rights of Father ------ 

Sub-sect. 2. Rights of Mother ------ 

Sub-soct. 3. Loss of Rights of Paiouts - 
• Sub-soct. 4. Adoption ------ 

Sect. 2. Religion --------- 

Sect. 3. Maintenance and Education - 
Sub-sect. 1. Protection - - - 

Sub-sect. 2. Maintenance and Education - 
Sub-sect. 3. Liability of Father fo^ Debts - 
Sub-soct 4. Orders for Maintenance and Education in Matri¬ 
monial Causes ------ 

Sect. 4. Marriage --------- 


i05 

103 

105 

107 

109 

111 

112 

114 

114 

114 

115 

116 
117 


Sect. 5. Property - -- -- -- --117 

Sub-sect. 1. Rights of Parent - - - - - -117 

Sub-sect. 2. Dealings between Parent and Child - - 118 

Sect. 6. Illegitimate Children - ... 120 
















Infants and Children, 


41 




PAGE 

Part YIL GUARDIANSHIP OF PERSON AND ESTATE - - 121 

* Sect. 1. Title - .121 

Sub-hoct. 1. In General ------- 121 

Sub-sect. 2. In Socage - - * - - - -121 

Sub-sect. 3. By Nature ------- 122 

Sub-sect.. 4. By Custom - - - - - - -122 

Sub-sect. 5. ForNuituro ------- 123 

Sub-sect. 6. By Parental Right - - - - - - 123 

Sub-sect. 7. B/Parental Appointment - - - . - 123 

Sub-sect. 8. By Appomtmont of the Court - - 125 

Sect. 2. Autuoiuty over Person and Estate- - - - 128 

Sect. 3. Rights and Duties as to tiie Peiisov - - 129 

Sub-sect. 1. Custody- - - - - - - - 129 

Sub-sect. 2. Maintenance - - - - - - - 129 

Sub-sect. 3. Education - - - - - - -130 

Sub-sect. 4. Advancement ------ 130 

Sub-sect. 5. Marriage ------- 130 

Sect. 4. Rights and Duties as to the Estate - - - 131 

Sub-sort. I. General Management - - - - - 131 

Sub-sect. 2 Leasing of Land - - - - - - 132 

Sub-sect 3. Sale of Laud ----- - yi2 

Sub-sect. 4. Partition of Land ------ 133 

Part VIII. LEGAL PROCEEDINGS.133 

Sect. 1. On behalf of Infants.- 133 

Sub-soot. 1. Commencement by Next Fiiend - 138 

Sub-soct. 2. Cliango of Next Pi lend ----- 13<> 

Sub-sect. 3. Intellocutnry Pioeecdmgs - - - - 137 

Sub-sect. 4. Attainment of Full Age during Proceedings - 137 

Sub-soct. 5. Judgment ------- 1 .J 8 

Sub-^ect. C. Costs - - - - - - - - 138 

Sect. 2. Against Infants - - - - - - - -110 

Sub-sect.]. Institution of Proceedings - - - -*110 

Sub-sect. 2. Guardian ad litem ------ 140 

Suh-.scct. 3. Pleading by Infant - - - - - -112 

Sub-sect. 4. Attainment of Full Ago dining I’rocr edings - 113 

Sub-sect. 5. Judgment - - - - - - - 143 

Sub-sect. G. Costs - - - - - - - - 111 

Sect. 3. In the Probate, Divorce, and Admiralty Division 

of the High Court - - - - - - 111 

Sect. 4. Con promise on behalf of Infants - 145 

Sect. 5. Wards of Court- ------- mg 


Part IX. EMPLOYMENT OF CHILDREN AND YOUNG PER¬ 


SONS .*150 

Sect. 1. General Statutory Restrictions and Local Bye¬ 
laws- -------- - 150 

Sect. 2. In Factories and Workshops.132 

■ 

Sect. 3. In Public Entertainments - - - - - 152 

Sect. 4. In Dangerous/ Performances - -153 

Sect. 5. In Mines --------- 154 

Sub-sect. 1. Coal Mines - - - - - -154 

Sub-sect. 2. Metalliferous Mines ----- 156 

Sect. 6. In Chimney Sweeping ------ 157 

Sect. 7. In Shops. -157 

Skot. 8. Employers’ Liability - 157 
















42 


Infants *nd Children. 


face 

Part X. PROTECTION OE INFANTS. CHILDREN, AND YOUNG 

PERSONS.,168 

Sect. 1. Infant Life Protection - - - - - -168 

Sub-sect. 1. Notice by Poison receiving Infants for Reward 158 
Sub-sect. 2. Appointment and Poweis of Vis'toia - - 159 

Sub-Hoct. 3. Reati ictions as to Persons who may Ilecoive, 

and as to Numbei of Infants - - - 160 

Sub-sect. 4. Removal of Infant - - - - - 160 

Sub-sect. 5. Notice to Coroner of Death of Infant - - 161 

Sub-sect. 6. Policies of Insuianco on Lifo of Infant - - 162 

Sub-sect. 7. Punishment ------- 162 

Sub-sect. 8. Exemptions - - - - - - -162 

Sect. 2. Cruelty to and Exposure to Danger of Children 

and Young Persons ------ 162 

Sub-sect. 1. In General ------- 1G2 

Sub-sect. 2. Protection from Fire - - - - — ll’>3 

Sub-sect. 3. Pegging _______ 163 

Sub-sect. 4. Prostitution ------- 163 

Sect. 3. Provisions for Safety ------ 164 

Sub-sect. 1. Detention in Place o’ Safety - - - 164 

Sub-Boct. 2. Older Disposing of Child or Young Person m 

the Custody of Unde, ruble 1’eroon - - 165 

Sub-soct. 3. Maintenance after Ox dor Disposing of Child or 

Young Person - - - - - - 166 

Sub-sect. 4. Religious Education ----- 167 

Sub-sect. 5. Visitation of Institutions and Homes - - 167 

Sect. 4. Prosecution of Offenders ----- igs 

Sub-sect. 1. Arrest without Warrant - - - - - 168 

Sub-sect. 2. Search Warrant ------ 168 

Sub-sect. 3. Habitual Drunkards - 169 

Seot. 5. Procedure - - - - - - - - -170 

Sub-sect. 1. Evidonco - - - - - - -170 

Sub-sect. 2. Miscellaneous - - - - - -170 

Sect. C. Other Offences in respect of Children and Young 

Persons - -- -- -- -- 172 

Sub-sect. 1. Retting, Loans, and Pawns - 172 

Sub-soct. 2. Sale of Intoxicating Liquor - - - - 172 

Sub-sect. 3. Sale of Old Metal - - - - - -172 

Sub-sect. 4. Safety at Entertainments - - - - 173 

Sub-soct. 5. School Attendance ------ 173 

Sub-sect. 6. Neglect .n Cleansing of Children - 174 

Sect. 7. Juvenile Smoking - - - - - - 175 

PaxIt XI. OFFENCES BY CHILDREN AND YOUNG PERSONS - 176 
Sect. 1. Release of Children and Young Persons on Bail - 176 
Sect. 2. Custody where Bail refused - - - - - 176 

Sect. 3. Attendance at Court of Parent - 177 

Sect. 4. Punishment of Children and Young Persons - 177 
Sect. 5. Juvenile Courts - - * - - - - - 178 


For Abduction - See title Criminal Law and Procedure. 

Apprenticeship „ Master and Servant. 

Banking •- - - - „ Bankers and Banking. 

Bastardy Bastardy. 






Part I.—Definitions. 


48 


For Bills of Exchange - See title Bills of Exchange, Promis¬ 

sory Notes, and Negotiable 
Instruments. 

Education. 

Magistrates. 

Negligence. 

County Courts. 

Criminal Law and Procedure. 
Education. 

Master and Servant. 
Education. 

Factories and Shops. 

Criminal Law and Procedure; 

Evidence. 

Education. 

Limitation of Actions. 
Husband and Wife ; Settle¬ 
ments. 

Money and Money-Lending. 
Negligence. 

Husband and Wife. . 

Pooh Law. 

Criminal Law and Procedure; 

Education. 

Wills. 

Equity ; Fraudulent and Void¬ 
able Conveyances; Money 
and Money-Lending. 

Equity ; Fraudulent and Void¬ 
able Conveyances; Mis¬ 
representation and Fraud. 


Part I.—Definitions. 

Sect. 1.— Infants. 

124. Infancy is, in English law, the term applied to the period of 
life, whether in males or femalos, which precodos the completion of 
the twenty-first year, and persons under that age are called 
infants (a). The ago of twenty-one years is called full age (6), and 
anyone who has attained full age is competent to do all that the 
law requires or enables a porson in his or her position to do, except 
in the cases of lunatics, idiots, and persons under disability on 
account of conviction for crime, and, to a certain extent, married 
women. But infants have a very limitod power of legal action, 
and their interests are carefully protected by the law, since they are 
regarded as of immature intellect and imperfect discretion (<r). The 
term “infant” is derived from Roman law, in which, however, it 
was used more in its etymological sense, and was applied only to 


• Blind, Deaf, and Dumb Children 
Children's Courts - - - 

Contributory Negligence - 
County Court IVailiie - 
Criminal Offences against 
Children - 

Defective and Epileptic Children 
Domestic Sen ant - 
Education - 

Employment of Children in 
Factories anil Shops - 
Evidence of Children 

Industrial Schools - 
Limitation , Periods of - 
Marriage of Infants 

Money-Lending - 
Negligence - - - - 

Others for Custody in the 
Divorce Division - - - 

Paupers - 
Reformatories - 

Testamentary Capanty - 
Unconscionable Daujams- 


Undue Influence 


(а) The common low knows of no distinction between infants of tender and 
of mature years (Morgan v. lhorne (1841), 7 M. 4 W. 400, per Parke, B., at 
p. 408). But see notes (cQ, (e), p. 44, post. 

(б) Co. Litt. 78 b. 

(c; 2 Co. Inst. 291; 3 Co. Inst. 4; 1 Boll. Abr. 731; 4 Baa ,Abr., tit. Infancy 
and Age (G.), (1.), 7th ed., pp. 348, 354, 360; Slaior v. Trimble (1861), 14 I. 0. 
L. II. 342, per Hayes, J., at p. 356. 


Infants in 
English law. 
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Sect. 1. 

Infants. 


Full age. 


Alteration 
of status. 


The 

Sovcieign. 


Statutory 
definitions 
of “ child " 
and “young 
pci sou.” 


Generally. 


persons under seven years of age (d). The use of the word in this 
sense is in English law retained only in the Probate, Divorce, and 
Admiralty Division of tho High Court, where, in the case of«.the 
appointment of a guardian for the purpose of taking out adminis¬ 
tration durante min ore estate , a distinction is made between infants 
and minors, tho former being <under seven years and the latter 
between seven years and twenty-one years ( e ). 

125. Full age is attained at the close of the day preceding the 
twenty-first anniversary of his birth (/), and, inasmuch as the law 
does not take notice of fractions of a day (<j), a person is capable of 
doing a legal act at any time on that day ( h ). 

126. An infant can, by Act of Parliament, be adjudged of full 
age before be attains the age of twenty-one years (i). His status 
of infancy cannot bo changed in any other way, nor can he alter 
it by adopting a proceeding which would be valid if he w'ere of 
full age (k). 

127. The general rule as to the attainment of full age at 
twenty-one years has one exception in the case of the Sovereign, who 
is considered to attain full age at the age ' f eighteen years(i). 

Sect. 2. — Children. 

128. The word “ child ” is usually employed, instead of “infant,” 
to denote a porson of immature years, in statutes passed for the 
protection of such persons or dealing with their criminal acts, the 
term being thus applied to persons of varying ages, and contrasted 
with the expression “ young person,” which is used to denote a 
somewhat more advanced age. Many of these statutes have been 
repealed and their provisions consolidated by the Children Act, 
1908 (m), in which a “ child ” is defined generally as a person 


(d) Tho word infans means “ unable to speak ” (Saudars, Institutes of 
Justinian, 8th ed., pp. 69, 647). The Homan law also drew certain distinctions 
between porson a past the age of infancy, hut below or above the ago of puberty, 
which was lined by Justinian at fouitoen for males and twelve for females (/'• d., 
pp. 70, 71, 347, 348; 4 HI. Com. 22) As to the distinctions - n English law 
uetwoen the criminal capacity of infants under bovon years of age and between 
that ago and fourteen yeais and nbjvo fourteen, see title Criminal Law and 
Procedure, Vol. IX., pp. 230, 240. 

(e) See title Executors and Administrators, YoI. XIY., p. 197. Seo also 
p. SO, post. 

(f) 1 Bl. Com. 463 ; Anon. (1699), I Ld. Ttaym. 480, per Holt, C.J. ; Anon., 
cited in Fdzhugh v. Bennington (1704), 2 Ld. Pawn. 1094, per Holt, C J., at 
p. 1096. (Tho uso of the masculine pronoun throughout this title is intended 
to includo females unless the context forbids.) , 

{ g ) Lester v. Garland (1808), 13 Ves. 248, per Grant, M.R., at p. 257 ; see 
also title Time. 

(/i) Thus a person born on 1st January, 1 889, could have legally acted at the 
first instant of 31st December, 1909 (4 Bac. Abr., tit. Infancy and Age (A.), 
7tli ed., p. 335; Herbert v. Turball (1663), 1 Keb. 589 ; Nichols v. llamsel (1677), 
2 Mod. Eep. 2S0, 281; Anon. (1704), 1 Salk. 44). 

(t) 4 Co. Inst. 36. 

(A) Re Jones, Ex parle Jones (1881), 18 Ch. D. 109, 122, 123, O. A. (where an 
infant filed a petition in bankruptcy). 

(i) See title Constitutional Law, Vol. VI., pp. 376, 376; and p. 05, post. 

(m) 8 Edw. 7, o. G7. 
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under the age of fourteen years, and a “ young person ” as above 
the age of fourteen years and under the age of sixteen years (a). 
Byt thore are other definitions in statutes which are still 
unrepealed (6). , 

Under the Summary Jurisdiction Acts (c) a “child” means a per¬ 
son who, in the opinion of the coart before whom he is brought, is 
under the ago of twelvo yeais, and a “ young person " means one 
who, in tho opinion of the court before whom he is brought, is above 
twelve and under sixteen years of age. The lowest permissible age 
for the sale of intoxicating liquors to children is fourteen yoars(d); 
but the provisions of the Prevention of Cruelty to Children Act, 
1904(e), apply to persons undor sixtoen years (/). 

129. The expression “ child ” has also been defined by statute or 
judicial decision in rospect of the relationship borne to certain 
persons. 

As regards the recovery of damages for death caused by negligence 
for the bonefit of, amongst others, children of the deceased, the word 
“ child ” includes, besides a son and daughter, a grandson and grand¬ 
daughter and stepson and stepdaughter (#). In the Workmen’s 
Compensation Act, 1906 (k), the dependants of a workman to whom 
compensation is payable in case of his death by an accidont within 
tho purview of the Act include, if they were dependent on his 
earnings, an illegitimate child and grandchild ( i ). 

In the interpretation of deeds and wills the expression “child ” 
means a legitimate child (/c), unless either (1) the circumstances 
render it impossible that it can refer to such a child, or (2) the 
language of the will shows that the testator intended to use the 
expression in a different or more extended sense ( l). In either of 


(n) 8 E(l\v. 7, c. 07, s 131; sec pj>. 108 el scq., post. 

(b) See titles Agriculture, Yol. I., p. 277; Education, Vol. XII., pp. 32, 
55; Factories and Shoes, Vol. XIV., pp. -Ho, 4-10, 487 ; and p. 102, 
post. As to definition of “boy” aud “girl” for tho purpose of employment 
in mines, see pp 151, 150, poet. As to limits of age for other employments, see 
pp. 150, 152, 153, 157, qtost. 

(c) See title Magistrates ; and Summary Jurisdiction Act, 1870 (42 & 43 
Viet. o. 49), s. 49. As to childien in referonco to tho commission of crime and 
criminal proceedings generally, see title Criminal Law and Procedure, Vol. 
IX., pp. 239 it seq.; aud as to offences in rospect of < hildien, see t bid., pp. 552, 
623, 626. 

(d) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, o. 24), 
s. 68. 

(e) 4 Edw. 7, c. 15. 

(/) Ibid., b. 2 (b), (o), (d). 

(g) Fatal Accidents Act, 1816 (9 & 10 Viet. o. 93), s. 5; sco title Negligence. 

(A) 6 Edw. 7, c. 68. 

{*) 1 bid., s. 13, including a*posthumous illegitimate child ( Orrell Colliery Co. 
v. Schofield, [1909] A. C. 133). See title Mastek and Servant. 

(A) H’tV/fi/uson. v. Adam (1813), 1 Vos. & 11. 422, per Lord Eldon, L.C., at 
p. 462. In this respect a deed must be construed upon the same principles as a 
will (Ebbern v. Fowler, [lOOtn 1 Ch. 578. O. A., per Cozens-Hardy, M.H., at 
pp. 585, 586). Soo also titles Deeds and Other Instruments, Vol. X., p. 438; 
Wills. 

(Z) Hill v. Crook (1873), L. R. 6 H. L. 2C5, per Lord Cairns, at pp. 282, 283 ; 
Ebbern v. Fowler, supra. 


SECT. 2. 

Children. 


In the 
Summary 
Jurisdiction 
Acts. 


Child as a 
term of 
relationship. 

Under the 
Fatal Acci¬ 
dent Act, 
1846. 

Under tho 
Workmen’s 
Compensa¬ 
tion Act, 
1906. 

In deeds and 
wills. 
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sect, 2. these cuson it may mean or include an illegitimate child (in), or a 
Children, stepchild (n), or a grandchild (o). 


Inability of 
infanta to 
discharge 
da tins or 
prejudice 
their mt< i csts 
by legal acts. 


Liability for 
fiuuduk'nt 
and wrongful 
acts. 

Infants under 
tbo special 

protection of 
the Sovereign. 


Part II.—Civil and ‘Legal Capacity and 

Disabilities. ■ 

Sect. 1.— General Principles. 

130. An infant, being regarded as of immature intelligence and 
discretion (a), is under a goneral incapacity to exercise the rights of 
citizenship or perform civil duties ( b ); or to hold public or private 
oDices or perform the duties incidental to them (c). For the same 
reasou he is not permitted by law to do anything prejudicial to 
his own interests (Vi). In accordance with this principle his 
capacity to bind himself by contract is limited to certain particular 
cases in which it is clearly for his benefit that he should be permitted 
to do so(e); other contracts by him being either voidable or, if 
manifestly projudicial to his interests, absolutely void (/). Tho 
same principle regulates an infant’s capacity to acquire^) and 
dispose of(/t) property, and his incapacity in reference to legal 
proceedings instituted on his behalf or against him (i). 

131. An infant who is of an age at which he is capable of 
distinguishing between right and wrong is liable for the conse¬ 
quences of his own fraud and for other wrongful or criminal acts (k). 

133. Infants have always boon treated as specially under tho 
protection of tbo King, who, as patens patrice, had the charge of 


(m) Wilkinson v. Adam (1813), 1 Vos. & B. 422 ; IIdl v. Crook (1873), L. II. 6 
II. L. 263; anil poo titlo Wills. 

(») lie Jeans, ('plan v. Jean* (18113), 72 L T. 833. 

(o) llteves v. lh i/mer (1799), 4 Vos. 692, 698; Fenn v. Death (1836), 23 Boav. 
73 ; Berry v. Berry (1861), 3 (Jiff. 134. 

(a) See p. 43, ante. 

(b) Orange v. Ttviny (1665), 0. llr'dg. 107, per BlUDQMAN, C.J., at p. 117 ; 
and eeo pp. 47, 48, past. 

(c) See p. 47, post. 

(d) ,Oo. Litt. 171 b; Com. Dig., tit. Enfant (0. 2). The law treats all acts of 
an infant which aro for his beuelit on the same footing as those of an adult, but 
does not peimit him to be prejudiced by anything to nis disadvantage (Basset’s 
Case (1557), 2 Dyer, 136 a, 137 a). An infant, owing to his want of judgment 
and capacity, is disablod from binding himself, except where it is for his benefit 
(Compton V. Collinson (1788), 2 ISro. 0. 0. 377, pen Duller, J., at p. 387). 

(e) See pp. 63 et sea., post. 

/) Ibid. 

(g) See pp. 15 et seq., post. 

(h) See pp. 78 et seq., post. An infant has no disposing mind (Sochett v. TFray 
(1793), 4 Bro. 0. 0. 483, per Auden, M.B., at p. 486). See also title Deeds and 
Orimi Instruments, Vol. X., p. 360. 

(t) See pp. 133 et seq., post. 

(Jc) Soe pp. 66, 74, 75, post. As to the capacity of an infant in regard to 
crime, see titlo Criminal Law and Procedure, Vol. IX., pp. 239, 240 ; and 
as to negligenco and contributory negligence, see titlo Negligence. 
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persons not capable of looking after themselves (Z). This jurisdic- S«w. l. 

diction over infants was formerly delegated to and exercised 9eneMl 

by,the Lord Chancellor (m ); through him it passed to the Court Principles, 
of Chancery (n), and is now vested in the Chapcery Division of the 
High Court of J ustice (o). It is independent of the question whether 
the infant has any property or not ( p). 

Sect. 2 .—Absolute Disabilities. 

133. With certain exceptions ( q ) an infant cannot hold an office General 

or post of public and pecuniary ti ust(r). Accordingly he cannot j Rapacity to 
act as the dork of a court wliero it is a part of the duties to receive office!” 1 10 
money (s), nor as a bailiff ( t ) or receiver (a). He cannot, if a peer, 
sit or vote in the House of Lords {b), nor in lie eligible for the House 
of Commons (c). He cannot be a mayor, alderman, or councillor of 
a municipal borough (d), or of a metropolitan borough (a), nor be a 
chairman or member of a county council (/), district council ( g ), or 
parish council (/t), nor act as guardian of tho poor (t). 

134. An infant cannot be registered as a voter for nor voto at a incapacity 
parliamentary election (j), nor bo a bnrgossof amunicipal borough tocxenJsu^ 

(/) Eitz. Nut. lii ov. 232; Be Manat mile v. Dr Mannrville (1804), 10 Von. 62, 66 ; 

Be Fitzgerald (1806), 2 Hch. & Lef. 402, per Lord Kfdekiiale, L.O., at p. 437 ; 

Field v. Moure, Full v. Broum (1866), 7 Do G. M. <X. O. Will, C. A , p/r TURNER, 

L.J., at p. 710. Soo al«o titlo Constitutional Law, Vol. VL., pp. 375,476. 

(m) 1 Ill. Com. 4(53. 

{n) Ibid.; 3 Ul. (Ami. 427; Welle dry v. Beaufort (Dale) (1827), 2 Ru«h. 1, 
p/r Lord El.ltON, L.(\, at pp. 20, 21 ; nlliimcd tub now. Wellesley v. Wellesley 
(1828), 2 Uli. (n. s.) 121, LI. L., per Loid 1 ’euesuale, at pp. 129, 130; Field v. 

Moore, Field v. Brown, supra, nt p. 710. 

(o) Judicature Act, 1873 (30 & 37 Viet c. 00), s. 34 ; Martin v. Oalr (1876), 4 
Ch, 1). 428, per JES^EL, M.li.. at pp. 431,432. yco pp. 12 betseq., 14(5 ctseq.,post. 

( p) Be A.B., an Infant (1886), 1 T. L 11. (567; and see note (g), p. 106, and 
p. 12(5, post. 

(q) See ]ip 55, 56, post. 

(rj Clandgr v. Fielyn (1821), 5 11. &, Aid. 81, ;>«/ Aijuoit, C.J., at p. 66; (JucJeson 
v. T1 ’t?i<w( 1828),2 Man. & l!y. (k. b.) 313. See nl o title Trots ani> Trustees. 

(b) Claridye v. Evelyn, supra. 

(() Carlson v. Winter, supra. 

(а) Co. Litt. 171 b, 172 a; Com. Dig., tit. Enfant (C. 1). 

(б) 4 Co. Inst. 47. 

(c) Ibid.; and see titlo Parliament. 

(d) Municipal Corporations Act, 1882 (46 & 46 Viet. c. 60), ss. 9 (2) (a), 

11 (2) (a), 14 (3), 15 (1); and see titles Elections, Vol. XU., pp. 182, 312, 

363; Local Government. 

(s) London Government Act, 1899 (62 & 63 Viot. c. 14), s. 2 (4), (5); see Local 
Government Act, 1888 (51 & 52 Viet. c. 41), s. 2(1); Local Government Act, 1894 
(66 &67 Viot. o. 73), ss. 31 (1),46(1); and see title Elections, Vol. XII, p. 500. 

(/) Local Government Act, 1888 (51 & 52 Viet. o. 41), b. 2 (1), (5) (a) ; boo 
M unicipal Corporations Act, 1882 (45 & 46 Viet. o. 50), ss. 9 (2) (a), 11 (2) (a), 

14 (3), 15 (1); and soo titles Ejections, Vol. XII.,p. 35(5; Local Government. 

(A Local Government Act, 1894 (56 & 57 Viet. c. 73), s 48 ^1); and Bee title 
Elections, Vol. XII., pp. 191; 192, 361—393. 

( h ) I bid. 

(i) Ibid. 

(/) Bepresentation of the People Act, 1832 (2 & 3 Will. 4, c. 46), ss. 20, 27 ; 
Representation of the People Act, 1867 (30 & 31 Viet. o. 102), ss. 3—G; 

Registration Act, 1885 (48 & 49 Viet. o. 15), s. 18, Sched, II., Eorm No. 1, 

Part I. (4); and see title Elections, Vol. XII., p. 139. 

(%) Municipal Corporations Act, 1882 (45 & 46 Viet. o. 50), s. 9 (2) (a) ; and 
Bee title Elections, Vol. XII., p. 182. 
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nor vote at an election of councillors of a municipal borough (f), or 
a metropolitan borough (in), or of county councillors (n), parish 
councillors (o), or district councillors (p), or guardians of the 
poor (q). 

An infant is not qualified to serve on a jury (r). 

« 

135. An infant cannot generally appoint an agent to act for him, 
or on his bohalf («), nor an attorney (a). But an infant has power 
in certain cases to appoint a guardian to protect his interests and 
manage his affairs (b), and he can authorise an agent to do specific 
lawful acts on his behalf (c). Where the appointment of an agent 
or attorney is void, any act done by him by virtue of the appoint¬ 
ment is also void (d). 

136. Any act or disposition of an infant which is clearly to his 
prejudice is void ( e ). 


(l) Municipal Corporations Act, 1882 (45 & 40 Viet. o. 50), s. 1J (1). 

(m) London Government Act, 1899 (62 & 03 Viet. c. 14), s. 2 (5); see Local 
Government Act, 1894 (50 & 67 Viet. e. 73), s. 31 (1). 

(»i) County Electors Act, 1888 (51 & 52 Viet. < 10), s. 2 (1); Local Govern¬ 
ment Act, 1888 (51 & 52 Viet. c. 41), s. 75; boo Municipal Corporations Act, 
1882 (45 A 46 Viet. c. 50), e. 9 (2). 

(o) Local Government Act, 1891 (56 & 57 Viet. o. 73), s. 41 (1), (2); and see 
notes (d), ( e ), (/), p. 47, ante. 

(p) Local Gov -rnnient Act, 1894 (56 & 67 Viet. c. 73), s. 23 (3) 

(q) Ibid., s. 20 (3); ami see gcnorully, titlo Elections, Vol. -XTT., pp. 19], 
192. 

(r) Juries Act, 1825 (6 Geo. 4, c. 50), hh 1, 52; Municipal Corporations Act, 
1882 (45 & 46 Viet. c. 50), s. 186 (11 ; sec i bid , s 9 (2) (a) ; and sco title Juries. 
As to coroners’ juries, compare titlo Couomjiis, Vol. VIII., p. 261. 

(<?) Doe d. Thomas v. Roberts (1847), 16 M. & W. 778, per TaiiKE, B., at 
p. 780; and soo title Aoenoy, Vol. I., p. 149. 

(a) Perkins, Profitable Book (or Laws of England), e. 12, p. 3; 4 Bac. Abr., 
tit. Infancy and Age (I.) 3, 7th ed., pp. 360, 361 ; Whittmgham's Case (1603), 
8 Co. Rep. 42 b, 45 a; Zoueh d. Abbot and liallet v. Parsons (1765), 3 Bun. 
1794, 1804 ; Motteux v. St. Aubtn (1777), 2 Win. Bl. 1133 ; Saunderson v. Marr 
(1788), 1 Hy. Bl. 75; Ashlm v. Langton (1,334), 4 Moo. & S. 719; Oliver v. 
noodroffe (1839), 4 M. & W. 650. But it wus held that an infant could appoint 
an attorney to accept livery of seisin because it was for his benefit (Jtam i ‘s 
v. MacMn (1609), Noy, 130); and as to his appointing an attorney to take an 
admittance to copyhold land, see noto (rt), p. 96, post. Seo also, as to the special 
power of a married woman, whether an infant or not, to appoint an attorney, 
titlos Agency, Vol. I., p. 150; Husband and Wife, Vol. XVI., p. 384. 

Cb) See pp. 58, 69, post. 

(c) . Elver v. Jones (1846), 9 Q. B. 623. An apprenticeship deed was held to 
be sufficiently exocutod and deliveied where the names of the infant apprentice 
and his father, both heing illiterate, were at their roquost written on it opposite 
to their seals by a third person, and the infant afterwards delivered it to the 
master (R. v. Languor (Inhabitants ) (1833), 4 B. & Ad. 647). 

(d) Whittingham's Case, supra; Raby v. Robinson (1G67), 1 Sid. 321; Stokes v. 
Oliver (1696), 6 Mod. Rep. 209; Motteux v. St. Aubm, supra; Saunderson v. 
Marr, supra; Doe d. Thomas v. Roberts, supra; dee ako Biddle v. Dowse (1827), 
6 B. & 0. 255. 

(e) Com. Dig., tit. Enfant (C. 2); 1 Shop. Touch., 8th ed., p. 66, n. (y); 
Harvey v. Ashley (1748), 3 Atk. 607 , per Lord Hardwicke, L.C., at p. 610, 
Compton v. Collinson (1788), 2 Bro. O. O. 377, 387; Keane v. Boycott (1795), 
2 Hy. Bl. 612,615; Cooper v. Simmons (1862), 7II. & N. 707, per Martin, B., at 
p. 719; Slater v. Brady (1863), 14 I. 0. L. R. Gl, 64, 65. An infant’s act is 
▼oid where there is no apparent benefit or likelihood of a benefit accruing to 
him from it {Orange v. Tiving (1665), O. Bridg. 107, 116). 
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Accordingly an infant cannot (1) enter into a contract which is 
manifestly against his interests (/); or (2) make, in a contract 
which would otherwise be binding on him (g), a condition or 
stipulation which is clearly against his interest jA). 

On the same principle an infant cannot give a bill of exchange in 
the course of his trading(i), nor give a bond with a penalty, nor 
contract a loan ( k ), nor covenant to bind himself as an apprentice, 
except where such covenant is warranted by the custom of London 
or other local custom (l). Nor can he make a lease of his land 
without a reservation of rent (m), nor grant a rentcharge or 
annuity (n), nor surrender a term of years (o). An infant cannoL 
generally give a valid receipt or a valid release of a legal claim (p). 

137. Subject to certain exceptions in favour of soldiers on actual 
service and sailors at sea(r/), an infant is incapable of executing a 
will or making any testamentary appointment or disposition (r), 
although in certain cases he may, by written nomination, dispose 
of sums of limited amount belonging to him (a). 




See 


Archdale (1602), 


See p. 63, post 

(q) As to these contracts, see pp. 61, 67 et seq., post . 

' See pp. 64, 70, 72, 73, post. 

(t) Com. Dig., tit. Enfant (C. 2); Williams v. Harrison (1690), Carth. 160. 
also title Hills of Exchange, Promissory Note 1 ? and Negotiable 
Instruments, Vol. II., pp. 490, 491, 494. 

(7c) Co. Litt. 172 a; Com. Dig., tit. Enfant (0. 2); Aylijf v. 

Cro. Eliz. 920; Darby v. Boucher (1(593), 1 Salk. 279; Ellis v. Ellis (1697), 
5 Mod. Rep. 3G8; Earle v. Peals (1712), 1 Salk 3S6. Soe also title Bonds, 
Vol. III., p. 83. As to necessaries f>eo pp. 67 e< seq ., po»t. 

( l ) Walker v. Nicholson (L599), Cro. Kliz. 652; Whittmqham, v. Hill (1618), 
Cro. Jac. 494; (fylbert v. Fletcher (1630), Cro. Car. 179. As to how far a contract 
of apprenticeship is binding on an infant, see pp. 69 et seq., post. 

(in) Com. Dig. tit, Enfant (C. 2); 1 Roll. Abr., tit. Enfants D., p. 729 soe 
noto (b), p. 99, post. 

(n) Com. Dig., tit. Enfant (0. 2); Thompson v. Leach (1690), 3 Mod. Rep. 301, 
310. 


(o) 1 Roll. Abr., tit. Enfants B. f p. 729; Lloyd v. Gregory (1638), Cro. Car. 
501; Thompson v. I >ach, supra. 

(p) Co. Litt. 264 b; 2 Shop. Touch. 334, n ; Overton v. Banister (1844), 
3 llare, 503, per Wigwam, V.-O., at p. 500. But as to a release by an infant 
who pretends that he is of age, see p. 66, post; and as to a receipt by an 
infant married woman under the Convoyanciug and Law of Property Act, 1881 
(44 & 43 Viet. c. 41), a. 42, see note (u), p. 88, post. A release or acquittance 
given by a person immediately after attaining full age without the assistance of 
independent advice is liable to be set aside (Hicks v. Hicks (1744), 3 Atk. 274, 
275; Steadman v. Palling (1747), 3 Atk. 423; Rerett v. Ilurvey (1823), 1 Sim. 
& St. 602; Kilbee v. Sneyd (1828), 2 Mol. 186, per Hart, L.C., at p. 233). For 
form of release to trustees by infant beneficiaries on attaining twenty-one, see 
Encyclopaedia of Forms and Precedents, Vol. XL, p. 469. 

(</) See p. 104, post. 

r) Wills Act, 1837 (7 Will. 4 Ac 1 Viet. c. 20), s. 7. 

(a) By the Savings Banks Act, 1887 (50 & 01 Viet. c. 40), s, 3, and the Post 
Office Savings Bank Regulations;1900, rogs. 55 tt eeq. (Statutory Rules and Orders 
Revised, Vol. XI., Savings Bank, pp. 73 et seq.), an infaut dopositor in.a post 
office savings bank, not under sixteen years of age, may in writing nominate a 
person to take upon his death any sum not oxceeding £100 due to him at his 
death, and such nomination is valid to pass the sum. By the Trustee Savings 
Banks Regulations, 1900 (Statutory Rules and Oiders Revised, Vol. XI., 
Savings Bank, pp. 26 et seq.), regs. 10 et seq., made pursuant to the Savings 
Banks Act, 1887 (50 & 51 Viet. c. 40), s. 2, a similar power of nomination 
is given to infant depositors in Trustee Savings Banks; and see title Bankers 
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Sect. 3 .—Qualified Disabilities. * 

Sub-Sect. 1.— Executorship. 

138. An infant may be appointed an executor (6), but he cannot 
exercise the office until ho has attained full age (c), and, if he inter¬ 
meddles with the estate, he cannot bo made to account as an 
executor de son tort(d). In the event of the sole executor or all 
tho executors being under age, uduiinistiation will be granted to 
the guardian or such other person us the court thinks fit until the 
sole executor or the first of the co-cxocutors attains full age ( e ). 
Tho administration will then terminate (/), and the executor 
attaining full age will bo entitled to take out probate (g). 

If adult executors are appointed jointly with an infant, they can 
execute the will {h), but the right to take out probate upon attaining 
full ago will ho reserved to the infant (?). lie will not, however, be 
liable for tho acts of bis co-executors until he does so ( 1c ). 

Upon the death of a person dying after the 81st December, 1897, 
his real estate hocomes vested in his personal representatives (l), 


AND IUnkinu, Vol. I, pp. 578, 580. By the Pott Office Annuity mid Insurance 
Regulations, and 1895, reg. 41 (Statutory Rub-rand Orders Itovised, Vol XI, 
Savings Hank, p. 62), made pursuant to the G< rornmont Annuities Act, 1S82 
(15 & 48 Viet. o. 51), b. 6, a similar power of nomination is given in respect 
of savings bank insurances. As to the similar powor of nomination given to 
members of friendly societies, industrial and provident societies, and trado 
unions, see titles Executors and Administrators, Yol. XIV., p. 192; 
Friendly Societies, Vol. XV., pp. 152,153; Indus nu al, Provident, and 
Simitar, Societies, pp. L7, 18, ante; Trade and Trade Unions. 

(f>) See title Executors and Administrators, Vol. XIV., p. 139; 2 Bl. 
Com. 603, Swinburne on Wills, p. 19(1; Wont. Off. Ex., 14th cd., p. 390. A 
child en venhe samire may be appointed (2 Bl. Com. 603 ; Godolpbm, Orphan’s 
Legacy, 3ul art., p. 102), and if, m that, case, more than one child is bom, all 
wilTbo admilted executors (Oodolphin, Orphan’s Legacy, 3rd ed., p 102). 

(c) Administration of Estates Act, 1798 (38 Goo. 3, o. 871, s. 6, piior to which 
he could oxercis-o the office at the age of seventeen (Went. Off. Ex., 14th ed., 

р. 390); though the Couit of Chancery would not pay out money to an infant 
executor (Campari v. Compart (1790), 3 Bro. 0. 0. 195). 

(i/) Stott v. Neuvo'k (1862), 31 L. J. (CH.) 746. As to tho incidents of a 
legacy given to an infant executor, see p. 76, post, and title Executors and 
Administrators, Vol. XIV., p. 273. 

(e) Ihiinet r. Baud (1064), 1 Sid. 185 ; Shop. Touch., pp. 490, 491; Burn, 
Ecclesiastical Law, Vol. IV., pp. 385 et seq.; Administration of Estates Act, 
1798 (38 Geo. 3, o. 87), ss. 6, 7 ; Court of Probate Act, 1837 (20 & 21 Viet. 

с. 77), s. 73 ; In the Goods of Stewart (1873), L. 11. 3 P. & D. 244; and see title 
Executors and Administrators, Vol. XIV., j>. 197. As to the distinction 
made between infants and minors in tho appointment of a guardian for the 
purpose of taking out administration durante minore estate, see p. 44, ante. 

(/) Shop. Touch., p. 491; Godolphin, Orphan’s Legacy, 3rd ed., pp. 231, 
232; Bum, Ecclesiastical Law, Vol. IV., pp. 384 et seq.; Bac. Abr, tit. Executors 
and Administrators (B.) 1 (3); Taylor v. Watts (1676), Freem. (X. B.) 425. 

M Administration of Estates Act, 1798 (38 Geo. 3, c. 871, s. 6. 

Ih] Pigot and Gascom’s Case (1616), 1 Brownl. 1 40 ; Foxwist y. Tremain (1670), 
i Mod. Rep. 47; Colhorne v. Wright (1679), 2 Ley. 239; Bac. Abr., tit. 
Exeoutors and Administrators (B.) 1; Com. Dig., tit Administration (B. 12). 

(*) Burn, Ecclesiastical Law, Vol. IV., p. 310; Cummins y. Cummins (1845), 
S Jo. & Lat. 61. 

( h) Russel's Case (1584), 5 Co. Rep. 27 a; Whitmore v. Weld (1685), 1 Yern. 
326, 328; Cummins v. Cummins, supra, at p. 96. 

(1) Land Transfer Act, 1897 (60 & 61 Viot. c. 65), s. 1 (1); see title EXEOUTORS 
and Administrators, Vol. XIV., p. 238. 
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including executors who have not proved the will unless they have 
renounced probate (in). The law contemplates a subsequent assent 
by tfce personal representatives to a devise contained in the will or 
the conveyance of land by them to a person pntitled thereto as 
heir, deviseo, or otherwise (n), and provides that some or one only 
of several joint personal representatives shall not sell or transfer 
real estate without the authority of the court ( o ); but no provision 
is made for the case of an infant being appointed an executor. 

Where an infant is next of kin or is other wise interested in the 
property of a person who dies intestate or without having appointed 
an executor who acts, administration will not he granted to him 
until he comes of full age and applies for a grant of administration 
to himself (p). Tho court will in general recognise the right of a 
minor, that is to say, an infant over seven years of ago, to elect 
the person to be appointed, provided ho is suitable (q). But it has 
unfettered discietion over the appointment (r), and can, if it thinks 
lit, overrule such election (a). 

Sub-Sect. 2 .—Ti usheJdp. 

139. An infant can be a trustee (b) ; but he remains, as sucli, 
under the disabilities incident to infancy, and therefore (1) cannot 
execute a trust involving the exorcise of discretion (c); (2) is not 
liable for breaches of trust which lie commits during his minority (il). 


(m) lie Fairley and London and Provincial Bank, [1900] 1 Oil. 58, 01 

(n) Lind Transfer Act, 1897 (00 & 61 Yict c. Go), s. 3 (1). 

(o) Ibid., s. 2 (2). 

( p) Com. Dig., tit. Administration (l 7 .); (Jrandison (Lmd) v. Dover (Countess) 
(1081), Skin. 155; In the Goods of Lilley (1897), 70 L. T. 104. This is done 
even in tho case of an infant foreigner who by ilio law of his domicil would 
be entitled to (ho giant (In the Goods of IP Orleans (Duchess) (1859), 1 8w. & Tr. 
253, whovo the oailier case. In the Goods of Da Cun ha (Countess ) (1828), 1 Hag. 
Eco. 237, in which, however, tho eircumstancos were special, was not followed). 
Whoie administration was granted to an infant, and ho actod under it, an 
account of hia receipts during infancy could not be directed against him (llind- 
rnarsh v. Southgate (1827), 3 ltuss 324). l'Vr form of lclca^o «.l an administrator 
dut ante minore octale by tho infant on attaining twenty-one, see Encyclopaedia 
of Forms aud Precedents, YoL -XL., p. 479. 

(j) Jl. v. Betteewoith (1730), Fitz-(J. 163, per Lee, J., at p. 164; In the Goods 
of Weir (Mary) (1802), 2 Sw. & Tr. 451; In the Goods of Burehmore (1874), L. it. 3 
P. & I). 130; In the Goods of Gardiner (18S4), 9 P. D. 60; In the Goods of Webb 
(1888), 13 P. D. 71. An infant wife may elect her husband as administrator 
during her minority (Toller, Law of Exocutors aud Administrators, p. 92). 

(r) West and Smith v. Will by (1820), 3 Phillun. 374 ; In the Goods of Ewing 
(1828), 1 Hag. Ecc. 381; Court of Piobato Act, 1857 (20 & 21 Yict. c. 77), 
b, 73. 

(o) Fawkener and Freemantlesr. Jordan (1756), 2 Lee, 327, per Sir Geohoe 
Lee, at p. 330; and see, generally, title ExecuTohb ani> Aumjnisxhatous, 
Vol, XIV., pp. 197, 198. 

(b) Jevon v. Bush (1685), 1 Vern. 342, per Lord Jeiwueys, L.O., atp. 343; King 
v. Denison (1813), 1 Yes. & B. 200, per Lord Eldon, L.O., at p. 275; King v. 
Bellord (1803), l Hem. & M. 343; and see title Trusts and Trustees. 

( e ) King v. Bellord, supra. As to powers, see pp. 53, 54, post. 

(a) Russel's Case (1584), 5 Co. llep. 27 a; Whitmore v. Weld (1685), 1 Yern. 
326, 328 ; llindmarsh v. Southgate (1827), 3 Buss 324; Stott v. Meunock (1862), 
31 L. J. (ch.) 746; but it is otherwise if tho breach continues after the infant 
trustee has attained full age (Sculthorpe v. Tipper (1871), L. B. 13 Eq. 232). 
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except in case of fraud ( e ); and (3) is limited as to his power of 
com eying or disposing of trust property vested in him (/). 

Owing to these inconveniences in an infant being trustee, 
the court will, in,a case of doubt, lean to the view that pro¬ 
perty given to him devolves on him beneficially and not aa 
trustee (g). • 

An infant trustee is not a trustee unfit or incapable to act, in 
whose place a new trustee can be appointed under the statutory 
power of appointing new trustees ( h ); but the court (?) can and 
will appoint a new trustee in the place of an infant trustee where 
such a course is expedient (k). 

"Where a trustee entitled to any land or to a contingent right 
therein, or to stock, or to a chose in action, either solely or jointly 
with any other person, is an infant, the court may make an order 
vesting in any person either the land (for any estate therein) or the 
right to transfer or call for a transfer of the stock, or to receive the 
income thereof, or to sue for or recover the chose in action, or 
releasing or disposing of the contingent right (/). 


Sub-Sect. 3.— Protcitorahip . f Settlement. 

140. Whore under the Finos and .Recoveries Act, 1833 (hi), the 
protector of a settlement, not being the owner of a prior estate 
under the sutfcleuienfc, is an infant, the Chancery Division of the 
High Court is protector of the settlement in his place and may act 
accordingly (n). 

(e) Re Games, (lames v. Applin (1880), 31 Ch. D. 147, 0. A , per Fry, L.J., 
at p. 161; and sea p. 74, post. 

(f) Zouch d. Abbot unit Hallet v. Parsons (1760), 3 Burr. 1794, 1803, 1801; 
-V. Hnndcock (1810), 17 Yes. 383. 

(ff) Mummav. Mumma (1687), 2 Vorn. 19; King y. Denison (1813), 1 Ves. & B. 
260, per Loxd Eldon, L.U., at p. 278. For form of release by beneficiary on 
attaining majority, see Encyclopaedia of Forms and Precedents, Vol. XI., 
pp. 460, 469. 

(A) Re Tuttatire, [1880] W. N. 191; Trustee Act, 1893 (56 & 57 Viet. c. 53), 
8. 10. 

(i) Thu High (hurt of Justice (Trustee Act, 1893 (56 & 67 Yict. e. 53), s. 20), 
or, in cases within their respective jurisdictions, a palatine court or a county 
court (ibid., s. 46) ; lie Gartside’s Estate (1803), 1 W. R 196; lie Porter's Trusts 
(1856), 4 W. It. 417. 

(k) Trustee Act, 1893 (66 & 57 Viet. e. 53), s. 25; Re Gartside’s Estate, supra ; 

Re Porter's Trusts, supra; lie Shelmerdme and 'The Trustee Act, 1850 (1864), 
83 L. J. (cn.) 474; Re Brunt, [1883] W. N. 220; lie Tallatire, supra. But the 
appointment should be without prejudice to any application by the infant, on 
attaining full age, to be restored to the trusteoslup (Re Shelmcrdtne and The 
’Trustee Act, 1850, supra). «• 

(l) Trustee Act, 1893 (56 & 57 Viet. c. 53), ss. 26 (ii.), 35 (1); see title Trusts 
and Trustees. The oidoi may be made, notwithstanding that the infant is 
beneficially interested in the property (Re Harwood ( Infants ) (1882), 20 Ch. i). 
536; Re Findlay (an Infant) (1886), 32 Ch. D. 221, 641 ; Re Kemp (Alice), [1888] 
W. N. 138; Re Barnett’s Estate, Foster v. Barnett, [1889] W. N. 216; Re 
Drhaynin (Infants), [1910] 1 Ch, 223, 0. A.). 

(m) 3 & 4 Will. 4, o. 74 

(») Ibid., ss. 33, 48; but no provision is made for the case of the mfanoy of 
a protector who. is the owner of a prior estate under the settlement. See also 
title Settlements. 
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Sub-Sect. 4. — Partnership. 

141. An infant may be a partner in trade or business {o), but he 
ineflrs no liability for the debts of the firm or for the acts of his co¬ 
partners (p). The partnership assots are, however, applicable in 
payment of the liabilities of the partnership, and until these are 
provided for, the infant partner is not entitled to receive any part 
of them ( q ). In an action against the partnors, the infant partner 
ought not to bo joined as a defendant (r); and if the action is 
brought against them in the name of the firm and judgment is 
given against them, it should be entored against the firm exclusive 
of the infant partner (s). 

142. Upon attaining full ago the infant partner may repudiate 
and dissolve the partnership, but if he neglects to do so within a 
reasonable time he wall incur full liability as a partner ( t). If he 
disaffirms the partnership ho cannot recover back money which ho 
has paid as a premium on entering it (a); nor can he claim as 
against his co-partners to share the profits without also sharing 
the losses of the concern (b). 

143. If the winding-up or dissolution of a partnership is right 
upon other grounds, the iufancy of one partner will not prevent a 
sale of the partnership concern and assets (c); and the sale of the 
whole to one or more of the other partners will be sanctioned if it 
appears to be for the infant’s benefit (ii). 

Sub-Sect. 3.— Eienise of Powers. 

144. The capacity of an infant to dispose of or affeet property 
by the exercise of a power by deed or writing inter vivos varies 
according to the character and subject-matter of the poweri A 
power may be either (1) collateral, where it relates to property in 


(6) Lovett and Christmas v. Beauchamp, [1894] A. C. 607, per Loid IIeuscuelb, 
L.O., at p. Gil ; ami see title Partnership. 

ip) Ibid. ; Hams v. Bean di amp Brothers, [1893] 2 Q. B. 531, C. A. 

(<f Lovell and Christmas v. Bcam hamp, supra, at p. 611. 

(r) Chandler v. Parkes (1800), 3 Esp.76; Jaffiai/v. Frclcun (1803), 7 J'Xp. 47; 
Gibbs v. Meritll (1810), 3 Taunt. 807 ; Bargers v. Merrill (1812), 1 Taunt, 468. 

(s) Lovell and Christmas v Beaut hump, supra, at p 613 As to bankruptcy 
proceedings against members of the fii m, poo p 55, st. 

( t) Goode v. Harrison (1821), 5 U. & Aid. 117, Ex. Oh. Whore under a power 
in the partnership deed a son is nominated to becomo a partner on attaining 
twenty-one and signing the deed, ho is not, while an infant, a proper party to 
an action for dissolution of the partnership [Ehrmann v. Ehrmann (1894), 72 
L. T. 17). 

(a) Holmes v. Blotjq (1818), 8 Taunt. 508; Re Burrows, Ex parte Taylor 
(1856), 8 Do G. M & G. 234, W. A. But ho can recover back money paid in 
advance by him with a viow to a partnership which is iHvorin fart actually 
formal {Corps v. Ovci ton (1836), 10 Bing. 252; Everett v. J It lints (1874), 29 
L. T. 846). 

(b) North Western Rail. Co. v. M'Michael, Birkenhead, Lancashire and Cheshire 
Junction Rail. Co. v. Pilcher (1850), 6 Excli. 114, 123, 126; Cork and Bandon 
Rail. Co. V. Cazenove (1847), 10 Q. B. 935; Ebhetts' Case (1870), 5 Ch. App. 
302. 

(c) So decided in the case of a lunatic partner ( Rowlands v. Evans, Williams 
v. Rowlands (1861), 30 Beav. 302). 

(d) Crawsnay V. Mauls (1818), 1 Swan. 495, 530. 
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Sect. 3. which ho has no interest; or (2) in gross, where it relates to 
Qualified propei ty in which he has an interest but does not touch his interest 
Disabilities, in it; or (8) appendant or appurtenant, where he has an interest 
which may be affected by the exercise of the power ( e ). 

Powers As regards real estate an infant can exercise a collateral 

*£ aW, , 1 ( t power (/) ; but not a power in gross ((f), nor a power appendant or 

personal appurtenant (h). As regards personal estate he can exercise a 

estate. collateral power ( i), and also a power in gross (A) ; but he can only 

exercise a power appendant or appurtenant where the donor of the 
power has indicated an intention that he should do so during 
infancy ( l ); and he cannot even then exercise it bo as to dofeat his 
interest in the property (in). 

Sub-Sect. 6. — Bankruptcy, 

145. Where an infant has, without fraud, incurred a debt which 
incapable of he cannot legally contract (n), he cannot be made a bankrupt in 

being made respect of it (o), even after he has attained full age (p). If, how- 

baukrupt. ever, he represents himself to be of full age under circumstances 


(e) Ite D’Angibau, Andrews v. Andrews (1880,’ 15 Ch. D. 228, 0. A., per 
Jesbel, M.It., at pp. 232, 233; and see title Powers. 

(/) Ilearle v. Orecnbunk (1749), 3 Atk. 805, pir Lord Hardwicke, L.O., at 
p. 710; lie D’Angibau, Andreivs v. Andrews, supra , per Jissel, M.E., at 
1>. 233. 

(g) Htarle v. Greenhanlc, supra; Re D'Angibau, Andrews y. Andrews, supra, 
per Brett, L.J., at pp. 243, 244. 

( h ) Orangey. 'Riving (1(105), 0. Bridg. 107, 115, 116; Htarle v. GrrenbnnJc, 
supra ; King v. Bellard (1863), 1 llem. & M. 313; unless expressly autkoused 
by Act of Parliament (Kilmurry (Lord) v. Qtery (1713), 2 Salk. 538, cited in 
Evelyn y. Evelyn (1732), 2 P. Wins. 659, 671, and in Ilearle v. Greenbunlc , supra, 
atp.*713). 

(;) Ilearle v. Orecnbmik, supra; King v. Believ'd, supra; Re D'Angibau, 
Andreas y. Andtews, supra. 


(It) Re D’Angibau, Andrews v. Andrews, supra, dissentiente Cotton, L.J. 

(l) Re Onrdross’s Settlement (1878), 7 Ck. JL). 728; Re D’Angibau, Andrews y. 
Andrews, supra, at pp. 231, 243 el seq. As regards the exeroise by an infant 
trustee of discretionary powers, ho can exercibe a power where ho is a simple 
conduit pipe of the will of the donor of the power, and has no discretion in 
the mutter (Grange v. Tiring, supra, at p. 109; Ilearle v. 0:eenbank, supra, 
per Lord IIaiidwicKe, L.C., fit p. 710; King y. Bellord, supra, per Page 
Wood, V.-C. (uftei wards Lord IIa.’Herley), at p. 318); and it seems that an 
infant can exorcise u power even though it be coupled with an interest, if an 
intention cleatly appears that it should bo exercisable during minority (Re 
Carilross's Settlement, supra; Re D’Angibau, Andrews y. Andrews, supra; Re 
Newcastle's (Duke) Estates (1883), 24 Ch I). 129, per Pearson, J., at p. 136). 
'm) Re Armit's Trusts (1871), 5 I, B. Eq. 352. 
n) See pp. 63 et seq., post. 

v o) Ex parte Sydebotham (1742), 1 Atk. 148 ; Ex parte Moult (1808), 14 Yes. 
602; Ex parte Adam (1813), 1 Ves. & B. 493, 494; Belton v. Hodges (1632), 9 
Bmg. 365; Re Lees, Ex parte Lees, Ex parte Healhetley (1836), 1 Deac. 705; Re 
Raineys (1880), 3 L. It. lr. 459; Re Jones, Ex parte Jones (1881), 18 Ch. D. 109, 
C. A.; see title Bankruptcy and Insolvency, Vol. II., pp. 11,12, 28,41, 314; 
and as to bankruptcy on a debt contracted for necessaries, see ibid., pp. 12, 41. 
As to the effoot of a foreign bankruptcy, see title Conflict of Laws, vol. VI., 
p. 234. 

(p) Re Onslow, Ex parte Kibble (1876), 10 Ch. App. 373, O. A.; Re Jones, Ex 
parte Jones, supra, at pp. 122, 128, overruling Re Lynch, Ex parte Lynch (1876), 
2 Ch. I). 227. 
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amounting to a fraud on a creditor, he may be made bankrupt in 
respect of the debt, after attaining full age ( q ). Except, therefore, 
in jjase of fraud, an infant cannot be convicted of an offence 
against the bankruptcy laws (a). "Where an infant is a member 
of a firm, a receiving order cannot be made against the firm 
as a whole, but receiving orders jnay be made against the othor 
members of the firm individually (b), or against the firm exclusive of 
the infant partner (c). 

■ 

146- An infant cannot give his consent or permission to goods 
of which he is the true owner being in the possession, order, or 
disposition of a bankrupt within the meaning of the bauki uptcy 
lavB(d). Where one of two partners is an infant and the other 
becomes bankrupt, the goods of a third party in the possession 
of the firm are not in the order and disposition of the bankrupt (e). 

147. An infant may present a bankruptcy petition, though the 
debtor may be entitled on application to have an adult added as 
security for costs (/). An infant cannot be appointod a proxy to 
vote at a meeting of croditors under a bankruptcy (g ). 

Sect. 4 .—Complete Capacity . 

Sod-Seot. 1 .—Tenure of certain Offices and Positions, 

148. An infant can be King or Queen, and in law there is no 
such thing as incapacity from infancy in tho case of the Sovereign (A). 
But in the case of a Sovereign under tho age of eighteen a regent is 
in practice always appointed (i). 

[(f) Ex parte Watson (1809), 16 Vos. 265; Re Lees, Ex parte Lees, Ex parte 
Hiatherley (1836), 1 Deac. 705, 709; Re Rales, Ex parte Bates (1841), 2 Mont. 
D. & IJe (x. 637 ; Re Kintj, Ex parte Unity Joint Stock Mutual Banking Associa¬ 
tion (1858), 3 De G. & J. 63, C. A.; Maclean v. Dummett (1869), 22 L. T. 710, 
P. 0., per OU'TAitD, L.J., at pp. 711, 712. Tho mere fact of trading is not 
in itself Buch a representation [Be Jones, Ex parte Jones (1881), 18 Ch. D. 109, 
0. A., at pp. 120, 121, 123). 

(e) R. v. Wilson (1879), 5 Q. B. D. 28, 0. 0. R.; Bee title Bankruptcy and 
Insolvency, Vol. II., p. 349. 

( b ) Ex parte Henderson (1798), 4 Vea. 163 ,* Ex pen tc Layton, Ex parte Hard- 
wicke (1801), 6 Ves. 434, per Lord Eldon, L.O., at p. 440; Re Lees, Ex parte 
Lees, Ex parte Heather!ey, supra. 

(c) Lovell and Christmas v. Beauchamp, [1894] A. C. 607, per Lord 
Hersciiell, L 0., at p. 613; and eee p. 53, ante. 

(d) Bankruptcy Act, 1883 (46 & 47 Viet. c. 62). s. 44 (iii.) ; Re Mills’ Trusts, 
[1895] 2 Ch. 664, 0. A.; and see title Bankruptcy and Insolvency, 
pp. 144 et sea. 

(«) Re Lake, Ex parte Dorman (1872), 8 Ch. App. 51. As to the law of 
partnership generally, see title Partnership. 

(/) Re Brockltbank, Ex parte Brocklebank (1877), 6 Ch. D. 358, C. A. As to 
proof under a bankruptcy of a'dobt owing to an infant, see title Bankruptcy 
AND iNSOLVfeNOY, Vol. II., p. ?32. 

(g) Bankruptcy Buies, 248 (Statutory Buies and Orders Revised, Vol. I,, 
Bankruptcy, England, p. 53). 

(A) Lancaster [Duchy) Case (1661), Plowd. 212, 213 ; Co. Litt. 43 a, b; 1 Boll. 
Abr. 728, tit. Enfants, A.; 1 Bl. Com. 248; and see title Constitutional 
Law, Vol. VI., pp. 875, 376. 

a l Bl. Com. 248; and see also stat. (1755) 5 Geo. 3, c. 27 ; stafc, (1830) 1 
4 , o. 2 ; stat. (1840) 3 & 4 Viot. o. 62; Regency Act, 1910 (10 Edw. 7 & 

1 Geo. 5, o. 26). 


SttW.,3. 
QyUfflW 
Disabilities. 


Order and 
disposition. 


Bankruptcy 
petition by 
infant. 


Sovereign, 


56 


Infants and Children. 


Sect. 4 . 
Complete 
Capacity. 

Peer. 

Officer svlio 
can appoint 
a deputy. 

Lonl of a 
manor. 


Master to 
apprentice. 


Homage and 
allegiance. 

Capacity to 
give evidenco, 


An infant can be a peer, and if a peerage is conferred upon him 
during infancy he cannot waive or refuse the dignity ( k ). 

149. An infant may be a sheriff (l) or a gaoler (pi), and may hold 
any other office for which ho can appoint a deputy («), or which is 
merely ministerial and does not involve discretion (o). 

150. An infant can be lord of a manor and make grants and 
perform the other functions of tho office, because his actions are 
only instrumental, and for the advantage of the copyholder ( p). 
An infant may also bo steward of a manor (q), and may even act as 
deputy steward (/•). 

Where the office of park or or steward or any similar office is held 
in fee, it may descend to an infant (.?). 

151. An infant may become master to an apprentice (a). 

Sub-Sect. 2. — Publxe, and other Outlet. 

152. An infant can do homago (b), and, after the ago of twelve 
years, can take tho oath of allegianco (<*)• 

153. An infant who has sufficient understanding to know the 
nature and obligation of an oath cat. give evidence in legal 
proceedings ( d). 


(A) Queen sherry and Dover's (Duke ) Case (1719), 1 P. Wms. 582, 592, IT. L.; 
Mortimer Saikoil 1Ca Case (1719), cited in Buckhuist Pet rage (1876), 2 App. Cas. 

I, IT. L , at p. 6, n. (1). See aKo title Pee hacks and Dignities. 

(i l) Yount/v. Fowler (1639), Cio. Car. 553, 556; Claridge v. Evelyn (1S21), 5 

II. & AI<1. 81, fur Abbott, C.J , at p. 8G; and as to sheriffs generally, seo title 
Sheriffs and Baimees. 

(ni) 2 Co. Inst. 382; Coin. Dig., tit. Officer (B. 3); Whitt in yham's Case (1603), 
8 Co. Eep. 42 b, 44 b; Young v. Fowler, supra, at p. 556; Claridge v. Evelyn, 
supra, at p. 86. 

(«) Young v. Stoell (1632), Cro. Car. 279; Young v. Fowler, supra ; Claridge v. 
Evelyn, supra, at p. 86. 

(<>) Ban. Abr., tit. Infancy and Age (E.), 7th ed., p. 345; Com. Dig., tit. 
Ofiicor (B. 3); Cioshe v. Hurley (1833), Ale. & N. 431,440. As to public officers 
genoially, see tillo Public Authorities and Public Officers. 

(p) Suai/ne's Case (160.8), 8 Co. Bop. 63 a, 63 b ; Watkins on Copyboids, 
Vol. I., p. 124 ; see title Copyholds, Vol. VIII., pp. 83, 116. But his guardum 
in sorago can also hold courts an! make grauts ( Shopland v. Ryder (1005), 
Cro. Juc. 55, 99; 2 lioll. Abr. 41; Watkins on Copyholds, 7th ed., Vol. I., p. 25). 

(q) Coke, Complete Copy-Holder (1673), ss. 45, 46; Com. Dig., tit. Copyhold 
(It. 5), tit. Officer (B. 3); see title Copyholds, Vol. VIII., p. 62. 

(r) Eddleston v. Collins (1852), 10 Hare, 99, per Turner, V.-O., at pp. 105 
et seq.; S. C., on appeal (1853), 3 De d. M. & G. 1, C. A.,, per Turner, L.J., 
at p. 14. As to the capacity of an infant to be a copyholder, see p. 96, post. 

(») Coke, Complete Copy-lloldor (1673), ss. 45,46; Whittingham's Case, supra ; 
Claridge V. Evelyn, supra. 

(a) 11. v. St. Petrox in Dartmouth ( Inhabitants ) (1791), 4 Term Eep. 196. As 
to apprentices, see pp. 69 et seq., post; and title Master and Servant. 

(o) Co. Litt. 65 b ; Com. Dig., tit. Enfant (B. 6). 

(c) Oo. Litt G8 b, 78 b, 172 b; 1 Bl. Com. 463; Bac. Abr., tit. Infancy and 
Age (A.), 7th ed., p. 338. 

(d) 1 Hale. P. 0. 302, 634 ; 2 Halo, P. O. 278, 279; 1 East, P. C. 441 et seq.; 

4 111. Com. 214; Young v. Sluvghterford (1709), 11 Mod. Eep. 228; Omychund 
v. Darker (1744), 1 Atk. 21, 29 H. v. Brasier (1779), 1 Leach, 199, C. C. B.; 
R. v. Williams (1835), 7 C. & P. 320. See generally, title Evidence, Vol. Xlll., 
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154. An infant can voluntarily do that which he ought to do 
and which in law he is bound to do (e). 

165. Where an infant, however young he may be, is the owner 
of an advowson or has a right of presentation or nomination to a 
benefice, he is capable of presenting or nominating to the benefice 
on an avoidance thereof (/). * 

Sub-Sect. 3.— Marriage. 

156. A binding marriage can be contracted by an infant of the 
male sex at the ago of fourteen years, and by an infant of the 
female sex at the age of twelve years ( 7 ). A marriage by an infant 
of more tender years is not void, lmt is voidable by the infant upon 
attaining the age for contracting a binding marriage (/i). 

157. A promise of marriage mado by an infant is not binding 
upon him (t), but an infant can bring an action for breach of such a 

p. 509. As to the evidence of a child in certain cases of offences against 
ehiltlreu, sco title Criminal Law and Procedure, Vol. IX., p. 408. 

(e) Zouch d. Abbot and Ilallet v. l'arsons (1705), 3 Burr. 1794, per Lord 
Mansfield, L.T., at pp. 1801, 1802. * 

(/) See title Ecclesiastical Law, Vol. XL, p. 573 ; and p. 101, post. 

\y) Co. Litt. 70 n, b; 1 Bl. Com. 403 ; Bao. Abr., tit. Infancy and Age (A.), 
7th od., pp. 330 et try.; ILnvey v. Ashley (17IS), 3 Atk. 007, OiO. See also 
titlo II USD and and Wife, Vol. XVI., pp. 281 et spy. As to cases wheio consent 
is required, see titles Ecclesiastical Law, Vol. XL, p. 693 ; IIusnAND and 
Wife, Vol. XVI., p 290. The person whose consent to the marriage of an 
infant, not being a widower or widow, is required, is the fathor, or if ho is dead, 
tho guardian appointed bv tho father {Horner v. I firmer (1799), 1 Hag. Con. 337, 
355 , Ex parte Heibcy (1843), 12 L. J. (hi.) 436), with whom the mother, if living, 
unles3 declared to be unfit or removed from tho offico by tho court, or (if she be 
dead) any guardian appointed by her, is associated (Cuaulianship of Infants Act, 
1880(49 & 50 Viet. o. 27), ss. 2—4, 0, 7), audit' thmo bo no guardian appointed 
by tho fathor, then tho mother, if t-ho is ali\o and unnituiiod, nlthough she has 
been removed from lho<«IIico of guaidi.m, and if theio be not a mother unmarried, 
then the guardian appointed by the mother, or, li none, the guardian appointed 
by the Chancery Division of the High Court of Justice, if any (Marriage Act, 
1823 (4 Qco. 4, c. 70), s. 16). As to the cases where the court may give au 
effectual consent to tho marriage, see titlo Husband and "Wife, Vol. XVI , 
pp. 290, 297 ; Make v. Blake (1772), 2 Dick. 459 ; Ex. parte I. C. (1838), 8 My. & 
Or. 471 ; Ex parte Reibey, supra). As to tho case of an illegitimate infant, see 
title Husband and Wife, "Vol. XVI., p 296; Droncyv. Archer 2Philhm. 
327. Tho consent will be presumed until tho contrary is proved (Harrison v. 
Southampton Corporation (1853), 22 L. J. (cm.) 722, C. A). It must not 
bo capriciously withdrawn {He Brown, Iuqdll v. Brown, [1904] 1 Ch. 120). For 
form of consent, see Encyclopaedia of Forms and Precedents, Vol. VL, p. «54. 
See also titles Ecclesiastical Law, Vol. XL, pp. 693, 700, 702 ; Husband 
and Wife, Vol. XVI., pp. 294, 296. As to tho consequences and offeot of a 
marriage without the prescribed consent and procured by false swearing, see 
Mairiage Act, 1823 (4 Geo. 4, o. 76), ss. 23, 24 ; A.-O. v. Mullay (1828), 4 
Busb. 329 ; A.-O. v. Severne (1844), 1 Coll. 313; A.-G. y. Mutiny (1844), 7 Beav. 
351; A.-G. v. Lucas (1848), 2 Pli. 753; A.-G. v. Clements (1871). L. It. 12 Eq. 
32; A.-G. v. Bead (1871), L. R. 12 Eq. 38; A.-G. v. Wareing (1880), 28 W. R. 
623; A.-G. v. 'Leather (1881), 29 W. E. 317; and title Husband and Wife, Vol. 
XVI., pp. 297, 298. As to marriages of wards of couit, see pp. 148, 149, post; 
and as to maniage settlements generally, soe pp. 101 et teg., post; and title 
Settlements. 

(A) Bac. Abr., tit. Infancy and Ago (A.), 7th ed., pp. 336 et teq.; and see title 
Husband and Wife, Vol. XVI., pp. 273 et seq. 

(i) Holt v. Ward Clartncieux (1732), 2 Stra. 937. 
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Shot. 4. promise by an adult (1c). Where a party is sued, after attaining 
Complete full age, for a breach of promise of marriage originally made during 
Capacity, his infancy, his liability depends on whether wliut has taken {dace 
since he attained full age amounts to a fresh promise, or is only a 
ratification of the previous promise ( l ). 


Election of 
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Powera of 
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Sub-Seot. 4. —Appointment of Guardian for Himedf or hit Children. 

158. An infant possessed of socage land by dosccnt (?»), whose 
father and mother are dead, and for wlioih there is no testamen¬ 
tary guardian, has, after attaining the age of fourteen or, in the case 
of a femalo, twelve (n), the power of appointing a guardian for 
himself or herself ( o ). The court, in recognition of this principle, 
will give weight to the inclination of the infant in appointing a 
guardian, where I ho circumstance of heirship in socage does not 
exist (p), or whero it is asked to override or supersede the infant’s 
own power of appointment (a). 

The appoinlmont is usually, but apparently need not nocessarily 
be, made by deed (b). 

The powers of a guardian appointed by the infant himself have 
never been strictly determined (e), but he can grant a lease to last 
during the minority of tho infant, and a i' ase for a longor term, 
which, howover, is voidable by the infant on attaining full age ( d), 
and ho can bring tin action of ejectment in respect of the infant’s 
land (e). But he has no power to consent to the infant’s marriage 
undor a provision in a will or settlement with respect to marriage 
during minoiity with the guardian’s consent (/). 


Ik) Holt v. Ward Clarenaeux (1132), 2 Stm. 937. 

(l) Infants Kcliof Act, 1874 (37 & 38 Viet. o. 72), s. 2; Coxhead v. Mulhs 
(1878), 3 0. P. D. 439 ; Nor/hcote v. Doughty (1879), 4 0. P. D, 383 ; Ditcham v. 
Wort-all (1880), 5 0. P. D. 410; Ilolmea v. Brierleg (1888), 36 W. It. 793, C. A.; 
and see title Husband and Wife, Vol. XVT., p. 273. 

(m) Co. Litt. 87 b; Com. Dig. tit. Gardian (F. 1); Bac. Abr., tit. Guardian (A.), 
7th cd., p. 93; Quadring v. Downs (1077), 2 Mod. Hop. 176. See also title 
Descent and Distribution, Yol. XL, pp. 3, 7 et teg. As to socage tenure, see 
p. 121, jiott, and title Head Piioeehty and Chattels Heal. 

( n ) Bac. Abr., tit. Guardian (A.), 7th ed., p. 93 ; Anon. (1761), 2 Yes. Sen. 
374, per Loid IJaudwicke, L.C., at p. 375. When guardianship in socage 
terminated at the infant's attaining the age of fourteen (Co. Litt. 87 b; Bac. 
Abr. tit. Guardian (A.), 7th cd., p. 93), an infant heir in socage under that age, 
unless of too tender j ears, could ch roso his guardian (Co. Litt. 87 h, 88 b, 
Hargrave’s nofe (16); Com. Dig., tit. Gardian (F. 1.); Bac. Abr. tit. 
Guardian (A.), 7th eil., p. 93).' 

(d) Bac. Abr., tit. Guardian (A.), 7th ed., p. 93; Anon., supra; Re Drawn's 
Wtll, Re Brown's Settlement (1881), 18 Ch. D. 61, 72, 76, 0. A. For form of 
appointment, see Encyclopaedia of Forms and Piecedents, VoL VI., p. 566. 

fy>) Anon., supra. 

(a) Ex parte Edwards (1747), 3 Atk. 619. t 

lh ) Oo. Litt. 88 b, llargiave’s note (16); Encyclopaedia of Forms and 
Precodents, Vol. VI., p. 565. It was formerly frequently made by parol before 
a judge on circuit (Oo. Lilt. 88 b, Hargrave’s note (16); Anon., supra). 

(r) Re Drou n’s Will, Re Brown's Settlement, supra, per James, L. J., at p. 72. 
For the powers of guardians generally, see pp. 128 et seq., poet. 

(d) Bac. Abr., tit. Leases and Terms for Years (I.) 9, 7tn ed., pp. 783, 784. 

(<) Brown v. Weatherhead (1844), 4 Hare, 122, where, however, an action 
of ejectment brought by the guardian was stayed os prejudicial to Hie infant’s 
interests. 

(/) Re Brown's Will, Re Brown's Settlement, supra, at p. 76. 
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The appointment oi a guardian by the infant does not preclude 
the power of the court to appoint a guardian for him ( g ), and a 
guardian appointed by the court will supersede the guardian 
appointed by the infant (/*). 

169. An infant father (i) or mother (k) has the same power of 
appointing bydeod guardians of hie or her children as is possessed 
by an adult father or mother ( l ). 

Sub-Sect. 6. — Agency. 
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160. An infant can act as agent and may be the donee of a infant agent, 
power of attorney, and bind his principal to the same extent as 
an agent or attorney of full age(wi); but he is not liable to account 
to his principal, nor is he liable to third parties for his dealings 
with them, in circumstances where an adult agont would have been 
personally liable to thorn (»), except in case of fraud or tort (o). 


Suu-Seot. 6. —Afemlership of Corporations, Companies, and Societies. 

161. The capacity of an infant to bo a member of a corporation Membership 
depends on whether the charter or statute, under which the corpora- of a corpora¬ 
tion is constituted, expressly, or by implication, permits infants to tlon ' 

be members of it. Where the charter or statute contains no express 
provision, one way or the other, on the subject, the capacity of an 
infant to be a member depends on whether the charter or statute 
contemplates the exerciso by tho members of functions which can 
or cannot be discharged by persons of tender age (/>). 

162. An infant may, subject to certain conditions, be a member Membership 
of a building society (q), a friendly society (r), an industrial and 
provident society (*), or a trade union ( t ). 


(ff) F‘ x parte Watkins (1752), 2 Ves. Sen. 470 ; Curtis v. Nippon (1819), 4 
Mfldd 462; fhilnmv. Cohum (18-43), 13 Sim. 639. But the court will regard 
the wishes of tho inf.int if of ycar-i of discretion ( Mansell's {Lord) Case (circa 
1736), citod in lie Bedford Charity ( Masters etc.), Villareal v. Mellish (1737), 2 
Swan. 533, at p. 536). 

(h) Curtis v. Biypov. supra; Coham v. Coham, supra. 

(?) Stat. (1660) 12 Car. 2, e. 24, e. 8, in which (he power is expressly con¬ 
ferred on an infant aB well as on an adult father. Tho power thereby givon to 
an infant futbor to make the appointment by will was abolished by the Wills 
Act, 1837 (7 Will. 4 ft 1 Viet. o. 26), s. 7. 

(Ac) Guardianship of Infants Act, 1886(49 & 50 Viet, c 27), s. 3, which confers 
the power upon a mothor generally without excluding in infant mother. 

(/) See pp 123 ei seq., post. 

(m) Co. Litt 52 a; Uac. Abr.,tit. Authority (B.), 7th ed., p.433; Smally v. 
Smally (1700), 1 Eq. Cas. Abr. 6; Watkins v. Vince (1818), 2 Stark. 368; Be 
D’Angihau, Andrews v. Andrews (1S60), 15 Ch. D. 228, O. A., per James, L.J., 
atp. 246; see title Agency, Vol. I., p. 151. As to an infant being a bailee, 
see p. 75, post. As to the general incapacity of an infant to appoint an agent, 
see p, 48, ante. 

(n) Smally v. Smally, supra;.sen title Agency, Vol. I., pp. 151, 186 et teg., 
219 et eeq. 

(o) See pp. 74, 75, post. 

(p) Grant, Law of Corporations, p, 6; R. y. Carter (1774), 1 Oowp. 220; Be 
Royal Naval School, Seymour ▼. Royal Naval School, [1910] 1 Ch. 806. 

(q) See title Building Societies, Vol. III., pp. 337, 350, 363, 392. 

(r) See title Friendly Societies, Vol. XV., pp. 119 et eeq. 

M Soe title Industrial, Provident, and Similar Societies, p. 15, ante. 

(i) See title Trade and Trade Unions. 
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Sect 4. 
Complete 
Capacity. 

Membership 
under Com¬ 
panies Clauses 
Consolidation 
Act, 1845. 

Member¬ 
ship under 
Companies 
(Consolida¬ 
tion) Act, 

190S. 

Repudiation 
of member¬ 
ship. 

Liability of 
tranBfeior of 
shares to an 
infant. 


163. An infant may be a member of a company to which the 
Companies Clauses Consolidation Act, 18-15(«) applies ( b ), and may 
vo to by his guardian, or by any one of them, if more than one, 
oilher in person or by proxy (c). 

164. An infant may be a member of a company under the 
Companies (Consolidation) Act,'1908 (d), and maybe one of the 
signatories to tbo memorandum of association (e). He may bo a 
contributory (J) and may present a petition for winding up the 
company (g). 

165. An infant member of a joint stock company can repudiate 
his membership and his holding in tlio company, either during 
infancy or upon attaining full ago(//). If, however, be does not 
repudiate within a leasonable timo after attaining full age, he 
will thenceforth be subject to all the liabilities of membership (i). 

Where shaves are transferred into the name of an infant, the 
transferor remains liable for calls in respect of the shares (A), 
whether at the time of the transfer he was aware of the infancy of 
the transferee or not ( l ). But, if ho was ignorant of it, ho may claim 
to have his liability transferred to the person who ell'ected the 
transaction (in). If, however, a company or tho liquidator of a 

(a) 8 & 9 Viet. c. 10. 

(b) Cork and Random Iiail. Co. v. Cazenove (1S47), 10 Q. B. 905, per Lord 
Denman, C.J., at p. 939. Sco title Companies, Vol. V., p. 603. 

(<) Companies Clauses Consolidation Act, 1S43 (8 & 9 Viet. c. 16), s. 79. 

(d) 8 Edw. 7, c. 69 ; lie Nassau Phosphate Co. (1876), 2 Ch. D. 610 , lie Laron 
«fc Co. (2), [1892] 3 Cli. bob; see title Companies, Vol. V., pp. 190, 192. 

(e) he Nassau Phosphate Co., supia; lie I.axon <fc Co. (2), supra; Dennison v. 
Jeffs, [1896] 1 Ch. 611, 617. On attaining full ago he may iepudiate tho con- 
tiact which arises on his signature (He Ilertfoi dshire /heiocry Co. (1874), 22 
W. E. 339 ; He Laron if- Co. ( 2 ), supra, per Vavoiian Wimjams, J., at pp. 361, 
562); but such repudiation does not invalidate tho incorporation of the com¬ 
pany (He IUrtj'ordshv e Iiieaery Co., supra). 

(/) Denmson v. Jeffs, supra, per Noehi, J., at p. 617.. 

(< 7 ) Ibid. 

(7i) Newry and Enniskillen Hail. Co v. Coombe (1849), 3 Exch. 565; North 
Western Rail. Co. v. Hi’Michael, Birkenhead, Lancashire and Cheshire Junction 
Rail . Co. v. Pilchtr (1850), 5 Exch. 114; Hamilton v. Vaughan-S/.irrtn Eled/n r a 1 
Engineering Co., [1894] 3 Ch. 3S9 ; and see title Gifts, Vol. XV., p. 403, and 
pp. 76, 77, post. 

S Corlc and Band on Rad. Co. v. Cazenove, supra; Leeds and Tliirsk 
Co. v. Fearnley (1849), 4 Exch. 26; Nkrth Western Hail. Co. v. 
M’Michael, Birkenhead, Lancashire aul Cheshire Junction Rail. Co. v. Pilcher, 
svjjfa; Dublin and Wicklow Hail. Co. v. Blade (1832), 8 Exch. 181; Lumsden's 
Case (1868), 4 Ch. App. 31 ; Mitchell's Case (1870), L. It. 9 Eq. 363; Ebbelts’ 
Case (1870), 5 Ch. App. 302. 

(k) He St. George’s Steam Packet Co., Litchfield’s Case (1850), 3 De G. & Sm. 
141; Re Electric Telegraph Co. of Ireland, Reid’s Case (1837), 24 Beav. 318; 
Curtis’8 Case (1S68), L. ii. 6 Eq. 455 ; Castellans Case (1869), L. B. 8 Eq. 601; 
Re Imperial Mercantile Credit Association, Edwqtde’ (Miss) Case, [1869] W. N. 
211 ; Weston's Case (1870), 5 Ch. App. 614; He Crenver and Wheal Abraham 
United Mining Co., lCx paiie (1872), 8 Ch. App. 45 As to transfer of 

•dunes by an infant, see pp. 61, 78, 79, post; and see title Companies, Vol. V., 
p 190. 

(1) Re Joint Stoik Discount Co, Mann’.' Case (1867), 3 Ch. App. 459, n. ( 1 ); 
Capper’s Case (1868), 3 Ch. App. 458; and see title Companies, Vol. v., 
p. 190. 

(m) Nickalls v. Furneaux, [1869] W. N. 118; Brown v. Black (1873), 8 Ch. 
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company, after knowledge of the infancy of a transferee, is guilty of Sect. 4. 
laches in making a claim against the transferor, he is relieved from Conyriete 
his lability (n). He is also relieved by a subsequent transfer by Capacity, 
the infant to an adult (o). 

If a company is wound up during the infancy of a shareholder, Effect of 
the transfer of the shares to him maybe treated as a nullity, either liquidation, 
by the infant himself (p), or by the liquidator ( q ). The mere placing 
of the infant’s name on the list of contributories does nob of itself 
require him to make an‘immediate claim to be removed there¬ 
from (?'). 

Where an infant is a shareholder in a gas undertaking to which shaieholder 
the Gasworks Clauses Act, 1871 (s), applies, the receipt of his “ v '“^ Gas ' 
guardian for any money payable to him in respect of his shares is clauses Act, 
a sufficient discharge therefor (t). 1871. 

166. The position of an infant as customer of a bank has been Bank account, 
dealt with elsewhere (u). 

167. An infant may be a depositor in a post office savings Depositor in 
bank (x), or a trustee savings bank (y), and may purchase an annuity savings banks 
or effect an insurance, in a post office savings bank ( z ). 

Sub-Sect. 7. —Contracts and Property. 

168. An infant may enter into a binding contract for neccs- Binding 
saries(a), or of apprenticeship(6) or service (c), since such contracts contracts, 
are deemed to be evidently for his benefit ( d ). 

App. 93!) ; Richardson’s Case (1875), L. It. 19 Eq. 688 ; Watson v. Miller, [1876] 

\V. N. 18. Whoro a jobber on the Stock Exchango buys shaioy ami gives to 
tho vendor the name of an infant as tbo purchaser and trnusfeioo, ho is liable 
to stand in the place of the vendor in i aspect of liability for calls on the shares 
( NicJealls V. Merry (1875), T<. It. 7 II. L. 530). As to jobbers on the Sldok 
Exchange, seo title Stock Exchange. 

(n) Capper's Cose (1868), 3 Oh. App. 458, per Page Wood, L.J., at p. 461; 

Parsons’ Case (1S69),L. It. 8 Eq. 656; Re National Ranh of Wales, Ltd., Massey 
and Giffin’s Case, [1907] 1 Oh 582. 

(.,1 Gooch’s Case (1872), 8 Ch. App. 266. 

(p) ISaket’s Case (1871), 7 Cli. App. 115. 

\q) Cuitis' Case (ISOS), h. It. 6 Eq. 455; Gastello's Case (1869), Ij. It. 8 Eq. 

604; Symons’ Case (1870), 5 Oh. App. 298. 

(r) Hart’s Case (1868), L. R. 6 Eq. 512. 

(s) 34 & 35 Viet. c. 41. 

(t) Ibid., s. 7. 

(n) See title Bankers and Banking, Vol. I., pp. 587, 590, C31. 

(:>■) Savings Banks Act, 1887 (50 & 51 Viet. c. 40), s. 1; Post Offico Savirlgs 
Bank Regulations, 1900, regs. 5, 6 , 17, 27 (Statutory Rules and Orders Revised, 

Vol. XI., Savings Bank, pp. 58,61,64); and see title Bankers and Banking, 

Vol. I., p. 580; and note (a), p. 49, ante. 

(y) Trustee Savings Bank Act, 1863 (26 & 27 Viet. c. 87), s. 30; Savings Banks 
Act, 1887 (50 & 51 Viet. c. 40), s. 2 ; Trustee Savings Banks Regulations, 1900, 
reg. 4 (Statutory Rules and Orders Revised, Vol. XL, Savings Bank, p. 28); and 
see title Bankers and Banking, Vol. I., p. 577; and noto (a), p. 49, ante. 

(a) Government Annuities Act, 1882 (45 & 46 Viet. o. 51), s. 6 (f); Post Office 
Annuity and Insurance Regulations, 1888 and 1895, i eg. 42 (Statutory Rules and 
Orders, Revised, Vol. XI., Savings Bank, p. 53); and see note (a), p. 49, ante, 

(a) See pp. 64, 67 et seq., post. 

(bj See pp. 69 ef seq., post. 

(cj See pp. 72, 73. post. 

(a) Bac. Abr., tit. Infancy and Age (L), 7th ed., pp. 355 el seq. 
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Sect, 4. 

Complete 

Capacity. 

Alienation of 
property. 


Infant 

privileges. 


Action dui inf 
infancy. 


Infant not 
burred by 
acquiescence 
or Inches, 


169- The acquisition of property being generally beneficial, an 
infant can take any property subject to a power to avoid such 
acceptance, either during infancy, or on attaining full age (e). s 

170. The general incapacity of an infant effectually to alienate 
his property (/) is subject to cortain exceptions, which are dealt with 
elsewhere (g ). 

Sect. 5. —Prescription and Limitation of Actions. 

171. In consequence of the disabilities attaching to an infant, 
he has certain privileges as regards lapse of time, as in the case of 
the acquisition of rights by prescription (h), and the limitation of 
the period during which actions may be brought for the recovery of 
real (i) or personal property (k). 

172. Where a person, who is entitled to bring an action, is an 
infant, he may, notwithstanding the special provisions of the 
Statutes of Limitations ( l ) with respect to infancy, bring the action 
by his next fiiend (m) at any time before attaining full ago, either 
within, or subsequently to, the period within which he could have 
brought it, if bo bad been of full age when the cause of action 
acciued («)• 

173. An infant is not barred from asserting his right by 
acquiescence hi the violation of it (o), or by the Inches of himself 
or bis tiustccs in asserting ifc(p), oven though ho was supposed to 
be of full ago, if bo does not actually repieseut himself to be so(g). 


(e) See, further, pp. 75 el sej., post. 

If) Co. Litk. 171 b. 

(y) See pp. IS tt seq. t post. 

(A) Soo Pioaeiiption Act, 1832 (2 & 3 Will. 4, c. 71); and title Easements 
AND PROFITS A PilENDRE, Vol. XI., p. 270. 

(t) See Heal Property Limitation Act, 1833 (3 & 4 Will. 4, c, 27); Beal 
Property Limitation Act, 1874 (37 & 38 Viet. c. 57); and titlo LIMITATION OF 
Actions. 

(A) See Limitation Act, 1823 (21 Jac. 1, c. 1G); and titlo Limitation of 
Actions. 

(l) See titlo Limitation of Actions. 

(m) See pp. 133 cl scq ., pod. 

(n) Cotton's Case (15!)0), 1 Leon. 211, per Walmesley, J., at p. 215; Chandler 
v. Vilett (1670), 2 Saund. 120, 121 a, b; compare Piggolt v. Rush (1836), 4 Ad. 
& El. 912. 

(o) Adye v Feuilleteau. (17Sli), 3 Swan. 84, per Lord LouGimoitouaH, L.C., at 
p. 88; 1 \\{hnson v. Pairy (1828), 4 Buss. 272, 276; Landed Estates Investment 
Co. v. Weeding (1809), 18 W.'lt. 35. As to an infant not boing bound by 
estoppel, 6ee Milner v. Harenmod (Lord) (1811), 18 Vea. 259, per Loid Eldon, 
L.C., at p. 274 ; and title Estoppel, Vol. XJIL, p. 370. 

(p) Co. Litt. 380, a, b ; 1 151. Com. 465 ; A\lcn v. Snyer (1699), 2 Yerr, 368 ; 
Young v. Harris (1891), 05 L. T, 45 

(q) Stikeman v. Damon (1847), 1 De G. & Sin. 90. 
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Part III.—Contracts. 

Sect. 1 .— General Capacity and Liability. 

Sub-Seoi. 1 .—Contracts when Void or Voidable, and when Binding. 

174. Independently of statutory enactments, contracts by 
infants (a) are generally either void or voidable, but, in some excep¬ 
tional cases, they are gaod and binding (b). A contract entered 
into by an infant which does not fall within the cases in which it is 
binding upon him(c) has been held void if it is clearly prejudicial 
to his interests ( d ), and voidable if, without being clearly prejudicial, 
it is not indisputably beneficial to his interests (e). In the former 
case the contract will be nugatory and null ab initio (/), and in the 
latter case it may be subsequently either adopted or repudiated (g). 

175. By statute (h) all accounts stated with an infant are abso¬ 
lutely void (i), and also all contracts, whether by specialty or by 
simple contract, entered into by an infant for the repayment of 
money lent (A), or for goods supplied or to bo supplied (/), with the, 

(a) As to the general law of contract, see title Contract, Vol. VII., pp. 327 
et seq. 

(b) Keane t. Boycott (1795), 2 Hy. Bl. 612, per Eyre, O.J., at pp. 514, 
516. 

(c) Stephens v. Ditdlridye Ironworks Co , [1901] 2 iv. B. 225, C. A., per Collins, 
M.E., at p. 229; see pp. 67 et scq., post. 

(d) Ayliffv. Arthdale (1C02), CYo. Ehz 920; Keane v. Boycott, supra ; Bayhs 
v. Dineity (1815), 3 M. & S. 477; It. v. Lord (1848), 12 Q. B. 757, per Lord 
Denman, C.J., at p. 705; I'hurr v. London and North Western Bad. Co., 
[1894] 2 Q. B. 65, C. A. It has recently been considered that the distinction 
formerly made betwoen void and voidable continets is incorrect, and that all 
contracts by an infant nro void a bio by hiru, and not absolutely void oxebpfc 
so far as they are aifoeted by the Infant* Belief Act, 1871 (37 & 33 Viet, 
c. 62); l’ollcck. Principles of Contract, 7th cd., pp. 55 et seq., oiling Bruce v. 
Warwick (1815), 6 Taunt. 118, Ex. Ch., per Glims, O.J., at p. 120. 

(e) Bac. Abr., tit. Infancy and Age (I.) 8 , 7th ed., p. 376 ; Bcujhs v. Dinehy, 
supia, per Lord Ei.i.iiNRonouon, O.J., at p. 481; Mai tin v. Cale (1876), 4 
('h. D. 428. A submission by an infant to aibitiulion ia voidable [Stone v. 
Knight (1627), Lat. 207 ; Gill v. Bussells (1674), Freom. (k. it.) 62, 139); but, if 
it is accompanied by a penal bond, the bond is void (*S 'tone v. Knight, supra). 
Other examples of voidable contracts are marriuge settlements (see pp. 101 
et seq., post), contracts of partnership (see p. 53, ante), contracts to take shares 
(see pp. 60, 61, ante), and contracts to buy or sell laud (se« pp. 70, 79, post). As 
to bonds, see title Bonus, Vol. III., p. 83 ; as to contracts with bankers, see 
title Bankers and Bankino, Vol. I., pp. 587, 590, 631; as to bills of exchaugo, 
see title Bills of Exchange, Promissory Notes and Negotiable Jnstru- 
MENTS, Vol. II., p. 490. 

(/) Com. Dig., tit. Enfant (O. 2); Keane v. Boycott, supra ; Bayhs v. Dineley, 
supra. 

(g) Bac. Abr., tit. Infancy and* Age (I.) 5, 7th ed., pp. 371 et seq.; Johnson 
v. Boy field (1791), 1 Vos. 311, 318, 324; Keane v. Boycott, supra. As to 
promises of marriage, see pp. 57, 58, ante. As to the infant not being liable to 
be sued upon a ratification of the contract, see p. 65, post. 

(A) Infants Belief Act, 1874 (37 & 38 Viet. c. 62). 

(I) I bid., s. 1. 

(As) As to money-lending, generally, see title Money and Money-Lending. 

(1) Infants Belief Act, 1874 (37 & 38 Viet. c. 62), s. 1. The contract is void 
in the case of goods, whether they are supplied for the purpose of trading, or 
for personal use (Be Jones , Ex parte Jones (1881), 18 Oh, D.’ 109, 0. A., psr 


Sect. 1. 


General 

Capacity 

and 

Liability. 


Distinction 
between void 
and voidable 
conti acts. 


Infanta 
belief Act. 
1874. 
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Seer. i. exception of contracts for necessaries, and such others as an infant 
General is authorised to enter into by any statute for the time being in force, 

Capacity 0 r by the rulos of common law or equity (a). 

and t • 

Liability. 176. Contracts into which an infant is authorised by statute to 
— enter include marrioge settlements in certain cases (6) and the 
authonseii by engagements arising in connexion with membership in building 
statute. societies (c), industrial and providont and friendly societies (d), and 
trade unions (e). 

177. Contracts into which an infant is permitted to enter by the 
rules of common law and equity include contracts for and in con¬ 
sideration of marriage (/); contracts of agency (</); and agreements 
for the compromise of an action and of other matters arising in the 
course of litigation, which, however, strictly speaking, are agree¬ 
ments not by the infant himself, but by his guardian or next friend 
on his behalf (h). 

* Prejudicial 178. E ven a contract which from its nature would be binding 
contracts. on an infant (i) may be incapable of being enforced against him on 
account of its particular terms being prejudicial to his interests 
In that case the question whether the contract is void or enforce¬ 
able depends upon whether tho prejudicial stipulations in it do or do 
not outweigh the general benefit which the contract is regarded 
as conferring upon him ( 1c ). 

Sun- Sect. 2.—JCffect of Voidable Contracts. 


Contracts 
authorised 
by rules of 
common law 
and equity. 


Tune for 
repudiation 
of voidable 
cont met. 


179. A voidable contract can be repudiated by tlie infant either 
during infancy or within a reasonable time after ho attains full 
ago ( l ), or by bis representatives if he dies in infancy or after 


Jessel, M.lt., at p. 122). Where goods have boon supplied both during infancy 
and after the infant lias attained full ago, payment after full age cannot be 
appropriated to tho goods supplied during infanoy (Keeping v. Broom (1695), 11 
T. L. It. 51)5). 

(a) Infants Relief Act, 1874 (37 & 38 Viet. c. 62), s. 1. The Act does not 
extoiid to contracts not within any of the three classes, accounts stated, 
loans, and supply of goods ( Duncan v. Dixon (1690), 44 Oh. 1) 211 ; Edwards v. 
Carter, [1893] A. 0. 360), but applies to contracts which ut its passing were by 
law voidublo. 

(ft) Soo pp. 103, 101 , post. 

(0 See title Building Societies, Vol. 1IL, pp 337 , 350, 363 , 392. 

\d) See title Friendly Societies, Vol XV., pp. 119 et seq. ; Industrial, 
Provident, and Similar Societies, p. 15, ante. 

(e) Soe title Trade and Trade Unions. 

(/) See p. 67, ante; pp. 101‘et teq., post; and titlos Husband and Wipe, 
Vol. XVI., pp. 273, 281; Settlements. 

( 17 ) See p. 59, ante. 

(ft) See pp. 145, 146, post. 

(i) See pp. 67 ct seq., post. 

if) Ayhff v. Archdale (1602), Cro. Eliz. 920 ; and see pp. 70, 72, 73, post. 

(ft) Flmuer v. London and Noith Western Bad. Co., [1894] 2 Q. B. 65, 0. A. ; 
Clements v. London and North Western Rail. Co., [1894] 2(1 B. 482, C. A., per 
Lord Esiieu, M.R., at p. 489, per A. L. Smith, L.J., at p. 495. 

(1) Co. Litt. 3S0 b. Voidable means valid until repudiated, not invalid 
until confirmed (Duncan v. Dixon, supra, at p. 213). See per Lindley, M.R., 
in Viditz v. U’llagan, [1900] 2 Ch. 87, 0. A.; and Edwards v. Carter, supra, 
per lord Hersciielx, L.O., at pp. 364, 365. For form of repudiation, see 
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attaining full age without having actually or impliedly adopted the 
contract (m). Cut, except in bo far as no action upon it can be 
brought against him (n), it is binding on him if he takes no steps 
to repudiate it for a considerable time after he has attained full 
age (o), and particularly if his own circumstances, or those of other 
persons, have been affected by th6» belief that he had regarded the 
contract as binding (p). 


Sub-Sect. 3.—Ratification. 

180. No action can be brought to ehargo a person upon n 
promise made after attaining full age to pay a debt contracted 
during infancy, or upon a ratification made aftor full ago of a 
promise or contract made during infancy, whether there is or Is not 
any new consideration for the promise or ratification after full 
ago (?)• This provision applies not merely to debts, but to all 
contracts, including a promise of mariiage(r). 

If a person who during infancy has contracted a loan which is 
void at law agrees after attaining full age to pay money which in 
whole or in part represents or is agreed to be paid in respect of the 
loan, and is not a new advance, the agreement, and any negotiable 
or other instrument given for carrying into effect the agreement or 
otherwise in relation to the payment of money in respect of the 
loan, is, so far as it represents or is payable in respect of the loan, 
absolutely void (s). 

Encyclopaedia of Forms and Precedents, Vol. VI., p. 557. A repudiation during 
infancy is as voidable os tho contract itself; sea note («), p. 79, post. 

(m) Dougina v. Watson (1856), 17 C. B. 685, per Jervis, C.J., at p. 691. 

(n) So© note (a), infra. 

(o) Smith v. Lucas (1881), 18 Ch. D. 581, 5J8, oil ; Covp<~ v. Cooper (1888), 
13 App. Gas. 88; Du many. Dixon (1890), 44 Ch. D. 211; Eduards v. Cm ter, 

^ A. 0. 360. But see Vidtlz v. (/Ilay an, [1900] 2 Ch. 87, 0. A., whore 
Eant changed her domicil. 

Ip) Edwards v. Carter, supra, per Lord Siiand, at p. 368. 

(q) Infants Belief Act, 1874 (37 & 38 Viet. c. 62), s. 2; Re Foulkcs, b’tmlhtt v. 
Hughes (1893), 69 L. T. 183, where, however, tho mortgage impugned was hold 
to be an entirely fresh tiansactiou. Where tho ratification consists in allowing 
judgment in an notion to go by default, tho judgment cannot bo made the 
foundation of bankruptcy proceedings ( lie Onslow, Ex parte Kibble (1875), 10 
Ch. App. 373), or of a charging ordor on funds in court {Re Onslow’s Trusts 
(1875), L. B. 20 Eq. 677). A bill of exchange given in satisfaction of a debt 
incurred during infancy cannot be Bued upon ( Belfast Ranking Co. v. Doherty 
(1879), 4 L. B. Ir. 124 ; Smith v. King, [1892] 2 Q. 11. 543). The ratification 
cannot be pleaded by way of sot-otT {Ruwley v. Rowley (1876), 1 Q. 11. D. 460, 
C. A., per Mkllisji. L.J., at pp. 467, 468). Whero, bowovor, an infant pur¬ 
chased land from a building society of which ho was a member and committee¬ 
man, and paid instalments of tho purchase-monoy nnd acted as committeeman 
for four years after at fanning full ago, it was hold that bo could no: repudiate 
the contract {Whittingham v. Murdg (1889), 60 L. T. 956). Hco also Nottingham 
Permanent Benefit Building Society v. Thurston, [1903] A. C. 0, wheie it was held 
that an infant cannot make a valid mortgage to carry out such a purchase. See 
also title Bills of Exchange, Promissory Noras and Negotiable Instru¬ 
ments, Vol. II., p. 490. 

(r) Coxhead v. Mullis (1878), 3 C. P. D. 439; and cases cited in not© (1), 
p. 58, ante. As to whether, after a promise of marriage made during infancy, 
there is merely a ratification of it or a fresh promise* after attaining full age, 
see pp. 57, 58, ante. See also title Husband and Wife, Vol. XVI., p. 249. 

(*) Betting and Loans (Infants) Act, 1892 (55 & 56 Viet. c. 4), s. 6. Any 
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Infants and Chimmien. 


Sect. 1. 

General 

Capacity 

and 

Liability. 

Misrepre¬ 
sentation 
as to age. 

in obtaining 
a loan on 
credit. 


In obtaining 
a lease. 


Misrepre¬ 
sentation 
must be 
explicit. 

Misrepre¬ 
sentation 
must be 
misleading. 


* Sub-Sect. 4 .—Fraudulent Mtsrrpiescntatum as to Age. 

181. An infant cannot take advantage of a fraudulent mis¬ 
representation made by him as to his age ( t). A trustee, *who 
has paid over funds' to an infant on his fraudulent representation 
that he is of age, will not be liable to pay them again (a), and a 
specific release given to a trustee by an infant who represents him¬ 
self to be of age will be binding on him (h). 

Where a person has, while under age, obtained a loan or incurred 
a dobt by a fraudulent misrepresentation as to his being of age, lie 
is incapable of being sued for it at law ( c ); but, in respect of his 
equitablo liability for it, proof of it will be admitted in bis 
bankruptcy ( d ); and, perhaps, a mortgago granted by him to secure 
it might bo held valid on the samo principle (e). But such a fraud 
will not affect a third parly who claims without notice under a 
disposition made after the infant has attained full age (f). 

182. A lease obtained by an infant by a fraudulent misrepre¬ 
sentation that he waB of ago may be ordered to be cancelled (g). 

183. The misrepresentation must be explicit, and will not be 
constituted by mere inferences suggested by or drawn from the 
infant’s conduct (/<). 

184. The misrepresentation will not bind or prejudice the infant 
if the person with whom he is dealing is in fact aware of his 
infancy (i). 

intercut, commission, or other payment in respect of tho loan is to ho deemed 
part of tho loan (Betting and Loans (Infants) Act, 1892 (55 & 56 Viet. c. 4), 
s. 6). Soo also p. 172, post. As to tho presumption of knowledge of infancy 
established by this Act, soo title Evidence, Vol. XIII., p. 507, note (m). 

(f) Walts v. Cresurll (1714), Vin. Abi , lit. Enfant (N.), p. 415; Johnson v. 
/“ye(1665), 1 Sid. 258; Fvroy y. Nicholas (1733), 2 Eq. Cas. Abr. 488; Buckingham- 
shiie (Earl) v. Drury (1761), 2 Eden, 60, II. L., per Lord Mansfield, at pp. 72, 
73; Beckett v. Cardley (1784), 1 llio. 0. U. 353 ; Nelson v. Stocker (1859), 4 Do G. 
& J. 458, 0. A., per Turner, L.J., at p. 464; Lcmpnire v. Lange (1879), 12 
Ch. D. 675. See also titlo Estoppel, Vol. XI1J., p. 380. As to misrepresentation, 
generally, soo title Mishepresentation and Fraud. 

(a) Cory v. Oertcken (181G), 2 Madd 40; Overton y. Banister (1844), 3 Hair. 503. 

(b) Wright v. Snowe (1818), 2 Do G. & Sm. 321. A genoinl release by an 
infant is worth nothing in law (Overton v. Banister, supra, per Wioaam, V.-C., 
at p. 506). 

(c) Johnson v. Pye, supra; Price v. JTeivcti (,1852), 8 Exch. 146; Liverpool 
Aaelphi Loan Association v. Fair hurst (1854), 9 Exch. 422, 430; I)e lloo v. Foster 
(1862), 12 C. B. (n. s.) 272; Inman v. Inman (1873), L. B. 15 Eq. 260 ; Levcne 
v. Brougham (1909), 25 T. L. It. 265, C. A. 

(d) Re King, Ex parte Unity Joint Stock Mutual Banking Association (1858), 
3 De G. & J. 63, 0. A.; Maclean v. Dummett (1869), 22 L. T. 710, P. 0.; Re 
Jones, Ex parte Jones (1881), 18 Ch. D. 109, C. A., per Lush, L.J., atp. 125. 

(e) Teynham (Lard) v. Webb (1751), 2 Vos. Sen. 198, per Lord IIardwickh, 
L.O., at p. 212; but see Nottingham Permanent Benefit Building Society v. 
Thurstan, [1903] A. 0. 6. 

i f) Inman v. Inman, supra, 
g) Lempriere v. Lange, supra. 

h) Stikeman v. Dawson (1847), 1 De G. & Sm. 90; Maclean v. Dummett, supra; 
Miller V. Blankley (1878), 38 L. T. 627; Re Jones, Ex parte Janes, supra, at 
p. 121. 

(*') Nelson V. Stocker, supra, per Turner, L. J., at p. 465 ; and see note (a), p. 66, 
ante. 
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Sub-Sect. 6 .—Liability of Adult contracting with Infant. 

185. Where an adult contracts with an infant, he is bound fey 
thefcontract in spite of the non-liability of the infant, if the latter 
elects to enforce the contract (/c); so that an action can be brought 
upon it, either on behalf of the infant during his infancy ( l ), or by 
the infant himself after he attains ‘full age (wt). But, on the ground 
of want of mutuality, an infant cannot claim specific performance 
of a contract made with.hiui (n). 

Sect. 2 .—Particular Contracts. 

Sub-Sect. 1 .—Fur Necessaries. 

186. The law considers it to be clearly for the benefit of an 
infant that he should be capable of binding himself to pay for the 
supply of the necossaries of life to himself and members of his 
household (o). In order to maintain an action against an infant 
for necessaries, it must be shown that they were of a nature 
suitable to his condition in life and actually required by him at 
the timo, and that he was not at the time otherwise sufficiently 
provided with them ( p). Where necessaries are sold and delivered 

(k) Davies v. Manington ( 1 60 S), 2 Sid. 109 ; Coan v. Bowles (1690), 1 Show. 165, 
per Holt, C.J., at p. 171; Clayton v. Ashdown (1714), Vin. Abr., tit. Enfant 
(G\ 4); Holt v. Ward Clare ncieux (1732), 2 Stra. 937, 939 ; Shannon v. Bradstreet 
(1803), 1 Sch & Lef. 52, per Lord Rkdkstule, L.O., atp. 58 ; Warwick y. Bruce 
(1813), 2 M. & S. 205 , lie Smith's Trusts (1890), 25 L. R. Ir. 439, per OlTATTER- 
TON, V.-C., at p. 443. Tho Infants Relief Act, 1874 (37 & 38 Viet. c. 62), 
which with certain exceptions makes a contract by an infant void (see pp. 63 
et seq., ante), doos not appear to avoid tbe contract against the other party, if 
ho is of ago, and the infant sues him upon it, but the point has nover been 
actually decided. As to an infant’s banking account, seo title Bankers ANU 
Banking, Vol. J., pp. 587, 590, 631. • 

(/) Forrester's Case (1661), 1 Sid. 41 ; Farnham v. Atkins (1670), 1 Sid. 416; 
Bruce v. B arn u L (1815), 6 Taunt. 118, Ex C'h.; Ilollulay y. Atkinson (1826), 

5 B. & 0. 501. 

(m) Holt v. Woid Clarencieux, supra; Re Smith’s Tilists, supra. 

(») Flighty. Holland (1828), 4 Russ 298; and see title Kvecifio Pekiohmanck 

(o) Co. Litt. 172 a; Bac. Abr,, tit. Infancy and Ago (I.) 1, 7th ed., pp. 351 
et seg.; Com. Dig., tit. Enfant (B. 5); Whittmqham v. Hill (1618), Oro. Jae. 494 ; 
Uuinsford v. Fenwick (1670), Cait. 215 ; Turnery. Tnsby (1719), 1 Stra. 168; 
Hands y. Slavey (1800), 8 Term Rep. 578; Chappie v. Cooper (1844), 13 M. & \Y. 
252 ; Infants Relief Act, 1874 (37 & 38 Viet. c. 62), s. 1 . An action against an 
mfant for necessaries is usually spokon of as a case of enforcing a contract 
against the infant; but tho bnbis of the action is hardly contract. An infant, 
like a lunatic (see lie Rhodes, Rhodes v. Rhodes (1890), 44 Ch. D. 94, C. A.; per 
COTTON, L.J., at p. 105 ; Re J. (a Person of Unsound Mind), [1909] 1 Ch. 674, 
677, O. A.), is incapablo of making a contract of purchase in the strict sense of 
the words. But if a man satisfies the needs of tho infant or lunatic by the 
supply of necessaries, the law a will imply an obligation to repay him for the 
services so rendered, and will enforce that obligation aguinst the ostate of the 
infant or lunatic. The real foundation of tho action has boon said to be, there¬ 
fore, an obligation which the law imposes on tho infant to make a fair payment 
in respect of needs satisfied. In other words, the obligation arises re and not 
consensu (Nash v. Inman, [1908] 2 K. B. 1, 0. A., per Fletcher Moulton, L.J., 
at p. 8 ; see, however, per Buckley, L.J., at p. 12; and Re J. (o Person of 
Unsound Mind), supra). 

(jp) Bainbridge v. Pickering (1779), 2 Wm. Bl. 1325; Fordy. Fathergill (1794), 

1 Esp. 211; Hands v. Slaney, supra; Cook v. Beaton (1827), 3 C. & P. 114; 
Story v. Pery (1831), 4 0. & P. 526; Burghart y. Angerstein (1834), 6 0. & P. 690; 
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Infants and Children. 

to arr^nfiinfc, he must pay a reasonable price for them (g). The fact 
of Tiiu having a sufficient allowance does not preclude him from 
contracting for necessaries on credit (r). 

187. Certain things are clearly necessaries, such as food, clothing, 
medicine (a) and lodging (t). ( 

Articles suitable to and proper for an infant’s position in life, 
though not actually necessary to his existence, are recognised as 
necessaries (a). « 

The cost of the funeral of a member of the infant’s family is a 
necessary expenditure (b). 

Education suitable to the infant's prospects in life is a necessary 
for which he can bind himself (c). 

The protection of an infant fiom legal proceedings, and the 
protection of his interests by logal instruments, or legal proceedings, 
have been held to be necessaries (d). 

Articles which are more luxuries, as distinguished from luxurious 
articles of utility (c), are not recognised as necessaries, oven for an 
infant in a position in which they are commonly enjoyed (/). 


Dalton v. Uib (1839), 6 Bing. (n. o.) 198; Peters r, AM. &W.42, 

per Pahkk, B., utp. 40 ; Foster v. Redgrave (ISC’;), cited in Ryder v. Womlwcll 
(18C8), L. R. 4 Exeh. 32, 35, n. (8); Barnes v. Toye (1884), 13 Q. B. D. 410; 
Johnstone v. Marks (1887), 19 Q. B. D. 609; Nash v. Inman, [1908] 2 K. B. 1, 
C. A. As to the liability of a lunatic not so found for necessaries, see title 
Lunatics and Persons of Unsound Mind. 

(q) Sale of Goods Act, 1893 (50 & 57 Viet. c. 71), s. 2, where “ necessaries” 
moans goods suitable to the condition in life of the person to whom they are sold 
and dolivered, and to his actual requirements at the time of the sale and 
delivery; and see title Sale of Goods. 

(r) Bury hart v. Hall (1839), 4 M. & W. 727, overruling Mortara v. Hull 
(1834), 6 Sim. 465; see Barnes v. Toye, supra, at p. 412. 

(s) Co. Litt. 172 a; Com. Dig., tit. Enfant (B. o) ; 1 Bl. Cora. 466; Ptclcertng v. 
Gunning (1628), Palm. 628; Huggins v. Wiseman (1691), Carth. 110; Turbervtlle 
v. Whitehouse (1823), 1 0. & P. 94. 

(t) Lowe v. Griffith (1835), 1 Scott, 458, per Tinea l, O.J., at p. 460. 

(a) Peters v. Fleming, su/>ra; Chappie v. Cooper (1844), 13 M. & W. 262, 268. 
The following artioles have been allowed as necessaries :—Livery for the servant 
of an infant officer in the army ( Hands v. Slaney (1800), 8 Term Eep. 678); 
rogimontal uniform {Coates v. Wilson (1804), 5 Esp. 152); watch-chain, \ ins 
and rings ( Peters v. Fleming, supra) ; presents to a lady who afterwards became 
the infant’s wifo {Jenncr v. Walker (1868), 19 L. T. 398); racing bicycle ( Clyde 
Cycle Co. v. Hargreaves (1898), 78 L. T. 296). 

lb) Chappie v. Cooper, supra. 

[cj Co. Litt. 172a; Bac. Abr., tit. Infancy and Age (I.) 1, 7th ed., pp. 355, 
357 ; 1 Bl. Com. 466 ;' Pickering v. Gunning, supra ; Chappie v. Cooper, supra, at 
p. 258; De Francesco v. Bamwn (1890), 45 Ch. D. 430, per Far, L.J., at p. 439; 
Walter v. Everard, [1891] 2 Q. B. 369, C. A., per Lord Esher, M.R., at p. 374. 

(d) Clarke v. Leslie (1803), 6 Esp. 28; Ex parte M'Kcy (1810), 1 Ball & B. 
405 ; Helps v. Clayton (18G4), 17 0. B. (N. S.) 553 ; Pritchard v. Roberts (1873), 
L. It. 17 Eq. 222; Re Jones, an Infant, [1883] W. N. 14; Prince v. Haworth 
(1904), 20 T. L. R. 313. 

(e) Chappie v. Cooper, supra, at p. 258. 

If) Ibid. ; Ryder v. Wombwdt (1868), L. R. 4 Exoh. 32, Ex. Oh. Ghe 
following items have been disallowed:—Goods for sale in the infant’s shop 
( Whywall v. Champion (1737), 2 Stra. 1083); cockades tor the soldiers in the 
company of an infant captain ( Hands ▼. Blaney, supra); expensive chronometer 
for a lieutenant in the navy ( Btrolles v. Ramsay (1815), Holt (n. pA 77) ; expensive 
and superfluous clothes ( Burghart v. Anger stein (1834), 6 0. A P. 690); hire and 
repair of a fancy carriage {Charters ▼. Bayntun (1836), 7 0. & P. 62) ; hire of 
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In a case of dispute the question of what were neceSSKries Wt tjbq 8xm a. 
particular case is a mixed question of law and fact. The judge FavtfamUtr 
decides whether the articles may in the circumstances be con- Co ntrac t*, 
sidered necessaries, and the jury find whether they were so fQ i - 

fact [g ). - N 

• V 8 

168. Where a sum of money is advanced to an infant to Loans & 
enable him to provide himself with necessaries, he cannot give infants to 
a binding security for k ( h ), nor draw nor accept a bill in respect 
of it (i). But the lender stands in equity in the place of the 
supplier of the necessaries, and can accordingly maintain an 
action for the money (A); and his right in this respect is not 
prejudiced by the infant having given an invalid security for 
it (l). Army agents advancing reasonable sums to an infant 
officer for regimental purposes will be entitled to a lien for them 
on money belonging to him (m). 


St7D-SE(7r. 2.— Of Apprenticeship and Service. 


(i.) In General. 


189. Inasmuch as it is desirable that an infant should employ Contracts of 
himself in labour or business, he can bind himself by a contract apprentice, 
of apprenticeship, and of service generally ( n ). 


horses ( Harrison v. Fane (1840), 1 Man. & G. 650); dinners, confectionery and 
fruit for infant undergraduate ( Brooker y. Scott (1843), 11 M. & W. 07; 
Wharton y. Mackenzie, Grippe v. Hills (1844), 5 Q. B. 606); cigars and tobacco 
{Bryant y. Richardson (18G6), cited in Ryder v. Wombmell (1868), L. It. 3 Exch. 
90, atp. 93, n. (3)); expensive jewellery ( Ryder v. Wombwell (1868), L. It. 4 
Exoh. 32, Ex. Ch.); commission to a theatrical agent by an infant music-hall 
performer for obtaining engagements ( Loflhouse v. Brown, [1898] W. N. 52); 
presents to a lady who did not become tho infant's wife ( Ilewlings v. Grojiam 
(1901), 70 L. J. (on.) 568). 

{g) Raineford y. Fenwick (1670), Cait. 215 ; Maddox y. Miller (1813), 1 
M, -t S. 738 ; Peters y. Fleming (1840), 6 M. & W. 42 ; Harrison v. Fane (18-10), 
1 Man. & G. 650; Ryder v. Wombwell (1868), L. E. 4 Exch. 32, 40, Ex. Oh.; 
Jenner y. Walker (1868), 19 L. T. 398. 

{h) Ayliff v. Arch dale (1602), Oro. Eli/.. 920; Rearsby y. Puffer (1613), Godb. 
219; Probart y.Knouth (1793), 2 Esp. 472, n.; Martin v. Gale (1876), 4 Ch. I), 
428; Walkden y. Hartley and Cavell (1886), 2 T. L. It. 767; Walter v. Entrant, 
[1891] 2 Q. B. 369,0. A. See also pp. 49, 63, ante; and title Bonds, Vol. III., 
p. 83. 

(t) Russel y. Lee (1662), 1 Lev. 86; Earle v. reale (1711), 10 Mod. Hep. 67 ; 
Trueman v. Hurst (1785), 1 Term Rop. 40; Williamson v. Watts (1808), 1 Camp. 
562 ; Bateman v. Ktnqston (1880), 6 L. R. Ir. 328; Re Soltylcoff, Ex parte 
Margrett, [1891] 1 Q. B. 413, C. A. See also title Bills of Exchange, 
Promissory Notes and Negotiable Instruments, Vol. II., p. 490. 

(Jfe) Marlow y. Pitfeild (1719), 1 P. Wms. 558 ; Re National Permanent Benefit 
Building Society, Ex parte Williamson (1869), 5 Ch. App. 309, per Giffard, 
L.J., at p. 313; Martin y. Gale, supra; though he could not formerly have 
done so at law (Darby v. Boucher (1693), 1 Salk. 279); and compare title Equity, 
Vol. XIIL, pp. 149, 160. 

(f) Cooper v. Simmons (1862), 7 H. & N. 707, per Martin, B., at p. 719; 
Martin v. Gale, supra; Walter y. Everard, eupra. 

(m) Lawrie v. Bankes (1858), 4 K. ft J. 142. 

(n) Bum, Justice of the Peace, 30th ed., VoL I., p. 280 b; Vol. IV., pp. 209 
et sea.; Gylbert y. Fletcher (1630), Oro. Car. 179 ; R. v. Evered (1777), Cald. Mag. 
Gas. 26, 28; R. v. SaUren (1784), Cald. Mag. Cas. 444; R. v. Arundel (Inhabi¬ 
tants) (1816), 6 M. & 8. 267 ; S. y. Amesby (.Inhabitants ) (1820)i 3 B. & Aid. 684, 
686; R. ▼. Qhilletford {Inhabitants), R. y. Winslow ( Inhabitants ) (1826), 4 B. & O. 
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(ii.) Apprenticeship. 

190. Apprenticeship is usually entered into by a deed, under 
which the infant is bound to serve a master faithfully in a 
trade or business fbr a considerable period, and the master under¬ 
takes to give to the apprentice instruction therein, and either to 
maintain him, or to pay him wages. The validity of the contract 
depends on whether it is or is not upon the whole beneficial to 
the infant (o); and the law takes care, that his interests are 
properly protected (p). The contract must not impose any 
penalty on the infant (q), nor provide for the cessation of his 
work, and his maintenance or wages at the solo will of the 
master (r), nor altogether omit any provision for his maintenance 
or wages (a), nor otherwise contain stipulations so much to the 
detriment of the infant as to render it unfair that he should 
be bound by it (f). 

The deed or instrument of apprenticeship must be executed by 
the infant himself, since no one else has a right to bind him (a); 
but his father or mother should also execute it in order to 
covenant for his due performance of the contract, since, in the 
absence of local custom, an infant apprentice cannot be sued 
on his own covenant (6). 

The covenants entered into by the master, and also those entered 
into on behalf of or, where there is a special custom, by the infant, 
are mutual and independent, entitling each party to his remedy for 


94; Wood v. Fenwick (1842), 10 M. & W. 195; Wise v. Wilson (1845), 1 
Car. & Kir. 662; It. v. Lord (1848), 12 Q. 15. 757, 765: Cooper v. Simmons 
(1862), 7 H. & N. 707, 721; De Francesco v. Barnum (1890), 45 Oh. D. 430, per 
L.J., at p. 439. A corporation may become master to an infant apprentice 
[Bui nicy Equitable Co-operative and Industrial Society v. Casson, [1891] 1 Q. B. 
76). As to an infant becoming master to an apprentice, see p. 56, ante. See 
also title Master and Servant. 

(o) Be Francesco v. Barnum, supra, at p. 439. 

(p) Keane v. Boycott (1795), 2 Hy. J51. 611 ; It, v. Arundel (Inhabitants) 
(1816), 6 M. & S. 257. 

(<]) Co. Litt. 172a; Meakin v. Morris (1884), 12 Q. B. 1) 352, per Loid 
CoUiKiDGE, 0. J., at p. 354; Be Francesco v. Barnum, supra, per Fry, L.J. at 
p. 439; Farmers and Cleveland Baines Co. v. liiley (1893), 9 T. L. B. 260. 

(r) R. v. Lord, suirra. 

(s) Be Francesco v. Barnum, supra, <t pp. 440, 442. 

(t) Meakin y. Morns, supra; Coni v. Matthews, [1893] 1 Q. B. 310, 0. A., 
per A. L. Smith, L.J., at p.' 316; Orccn v. Thompson, [1899] 2 Q. B. 1, per 
JDarijro, J., at p. 5. 

(a) R. v. Margram [Inhabitants) (1793), 6 Term Hep. 153; 11. v. Cromford 
[Inhabitants) (1806), 8 East, 25 ; It. v. Arnesby [Inhabitants) (1820), 3 B. & Aid. 
684; R. v. ChiUes/ord (Inhabitants), B.v. Winslow (Inhabitants) (1826), 4 B. & C. 
94; St. Nicholas, Rochester (Churchwardens etc.) v. St. Bot'dph-wtthmit-Bishopsgate 
( Churchwardens etc.) (1862), 12 0. B. (n. s.) 645. If the infant is illiterate, 
someone may sign for him (R. v. Lonynor (Inhabitants) (1833), 4 B. & Ad. 647). 

(b) Whittingham v. Bill (1G18), Cro. Jac. 494; Gylbert v. Fletcher (1630), 
Cro. Car. 179; Jylly’s Case (1702), 7 Mod. Bep. 16; Branch v. Ewingicm (1780), 

2 Doug. (k. b.) 618; Be Francesco v. Barnum (1889), 43 Ch. D. 166, per 
Ciiitty, J., at p. 171; except in the case of a covenant which only takes effect 
after the expiration of the term of apprenticeship (Gadd v. Thompson, [1911] 

1 K. B. 304). By the custom of London an infant apprentice above the age of 
fourteen can bind himself by his covenants in the deed of apprenticeship 
(Stanton's Case (f688), Moore (K. B.), 135; Eom v. Chandler (1670), 1 Mod. Bep. 
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A 

• 

a breach of them (c). The covenants by the father are not rele&pd by , Shot. 3. 
the infant electing not to be bound by the deed ( d ), buc they ma/be Particular 
released by a change in the circumstances of the^masfcev (e). * A jCchtracts. 
parent who enters into a covenant on behalf of an infant apprent^xv ^ 
is liable fora breach of the covenant committed after the apprentice'’- 
has attained full age(/). The n\aster is not released by miscon- 
duct on the part of the apprentice if it is only slight^), but he 
is released if it is of a gross character, and causes him actual injury, 
or renders it impossible for him to fulfil his part of the con¬ 
tract^). He is liable in damages if he changes his place of busi¬ 
ness or otherwise alters the circumstances to the detriment of the 
apprentice (i). 

191. The infant has no power to dissolve the apprenticeship (/;), Dissolution 

but it may be determined with the mutual consent of all parties ( l ); and tereuna- 
and it is terminated if the apprentice becomes permanently ill or apprentice- 
dios (?»), or if tho master dies (»). ship. 

192. If the master becomes bankrupt, either he or the appren- Bankruptcy 
tico may put an end to the contract by notice to the trustee in the of master, 
bankruptcy (o); and in that case tho trustee may either return to the 
apprentice a reasonable part of any promium paid by him or on 

his behalf, or may transfer the indenture of apprenticeship to 
another master (/>). 

Where the contract is terminated otherwise than by bankruptcy, Return of 
no part of the premium will as a rule bo returnable to the P remiu m. 
apprentice ( q ). 


(c) Winstons v. Linn (1823), 1 B. & 0. 4(SO, per Bayley, J., at p. 4C7. 

(d) Cuming t. IJill (1819), 3 B. & Akl. 59. The infant may so elect on 
attaining full age (Ex parte Davis ( M. A.) (1791), 5 Term ltop. 715; Wray v. 
West (1886), 15 L. T. 180), but does not do so merely by absenting himself from 
the servico ( (hay v. Coolest >n (1812), 16 East, 13). 

(c) Ellen v. 'Lapp (1851), 6 Excn. 424. Where an apprentice is bound to two 
masters, it is a question of construction of the contract of apprenticeship 
whether ho remains bound to one after they have dissolved partnership ( Lloyd, 
v. Blackburn (1842), 9 M. & W. 363; Pophamv. Jones (1853), 13 0. B. 225; 
Brook v. Dawson (1869), 20 L. T. Oil; Couchman v. Sillar (1870), 18 W. B. 757; 
Eaton v. Western (1882), 9 Q. B. I). 636, 0. A.). 

(/) Cuming v. Hill, supra. 

(g) Winstons v. Linn, supra; Wise v. Wilson (1845), 1 Car. & Kir. 662, }er 
Lord Denman, O.J., at p. 669; Phillips v. Clift (1859), 4 H. & N. 168. 

(A) Hughes v. Humphreys (1827), 6 B. & C. 6S0; Wist v. Wilson, supra; Cox 
v. Mathews (1861), 2 F. & F. 397 ; Raymond v. Minton (1866), L. R. 1 Exch 244 ; 
Westwuk v. Theodor (1875), L. It. 10 (i. B. 224 ; Learoyd v. Brook, [1891] 1 Q. B. 
431. 

! i) Eaton v. Western, supra, overruling Roycc v. Charlton (1881), 8 Q. B. D. 1. 
ft) R. v. Wigston (Inhabitants ) (1824), 3 B. & C. 484. 

Z) J?. v. Weddington {Inhabitants) (1774), Burr. S. 0. 768; R. v. Spawnton 
(Inhabitants) (1775), Burr. S. C. 801. 

(m) Boast v. Firth (1868), L. R. 4 C. P. 1. 

(n) Baxter v. Burfidtl (1747), 2 Stra. 1266; R. v. Chirk (Inhabitants ) (1774), 
Burr. S. 0. 782; W'hincup y. Hughes (1871), L. R 6 C. P. 78. But the deed may 
be so drawn as to bind the apprentice to continue to serve the master’s executors 
( Cooper v. Simmons (1862), 7 H. & N. 707). 

(o) Bankruptcy Act, 1883 (46 & 47 Yict. c. 52), s. 41 (1). 

(p) Ibid., s. 41 (1), (2). As to tho relationship of solicitor and articled clerk, 
see title Solicitors. Seo also title Master and Servant. , 

[q) Hale v. Webb (1786), 2 Bro. C, C. 78; Whineup v. Hughes, supra; Learoyd 
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Sect. 2. 

Particular 

Contracts. 

Injunction. 

Jurisdiction 
of justices. 


Compensa¬ 
tion to 
apprentices. 


Provisions of 
ordinary 
contracts 
of service. 


103* An jjpjunction cannot be obtained by the father of an infant 
appi ontice to restrain the master from pursuing bis remedies at 
law in case o4 the infant’s default (r), nor against the infant to 
restrain a breach by him of the contract of apprenticeship during its 
currency (a). But in case of misconduct by an apprentice to whom 
the Employers and Workmen Act, 1875 (£), applies (a), the master can 
apply to a court of summary jurisdiction as defined by that Act (a ); 
and the court may order the apprentice to perform his duties, and 
in default may sentence him to imprisonment for not more than 
fourteen days (ft). The court has also general power to decide all 
disputes between masters and apprentices who come under the pro¬ 
visions of that Act(c), and to mulct in damages any person who 
is liable under the deed of apprenticeship for the default of the 
apprentice ( d ). 

194. An apprentice is included in the definition of “ workman ” 
in the Workmen’s Compensation Act, 1906 (e), and is entitled to 
the benefits thereof (/). But this does not prevent the court 
from inquiring whether an agreement entered into by an infant 
apprentice undor that Act is for his benefit or not; and if it is not, 
it will not be enforced ( g ). 

(iii.) Service. 

195. An ordinary contract of service entered into by an infant is 
construed according to the same general principles as a contract of 
apprenticeship (h), The contract must not provide for the cessation 
of the infant’s work and wages at the will of the master (■£), nor 

v. Brook, [1891] 1 Q. 13. 431 , 434, 435. The former practice under which the court 
in the exercise of its jurisdiction over its own officers sometimes ordered a 
return of the premium by a solicitor in the case of an articled clerk (Ex parte 
Braiikerd (1819), 3 13. & Aid. 257; Ite Harper, Ex parte Bayley (1829), 9 13. & C. 
691; Hirst v. Tolson (1850), 2 Mac. & G. 134) is no longer followed (Ite Thompson 
(1848), 1 Exch. 864 ; Craven v. Stublnns (1864), 34 L. J. (CH.) 126). But in cases 
coming within the Employers and Workmen Act, 1875 (38 & 39 Viet. c. 90), 
the court of summary jurisdiction within the meaning of that Act (ibid., s. 10) 
may order repayment of the whole or port of the premium paid on the binding 
of on apprentice (ibid., s. 6). 

(r) Argles v. Ileaseman (1739), 1 Atk. 518. For the practice in applying for 
an injunction, soe title Injunction, pp. 271 et seq., post. 

(s) J)e Francesco v. Barnnm (1889), 43 Ch. D. 165. Sccus, as to acts or omis¬ 
sions aftor the apprenticeship shall have ceaBed (Qadd v. Thompson, [1911] 1 
K. B. 304). 

(t) 38 & 39 Viet. c. 90. 

(«) Ibid., bb. 10, 12. The Act extends to apprentices to the sea service 
(Merchant Seamen (Payment of Wages and Bating) Act, 1880 (43 & 44 Viet, 
c. 16), s. 11). 

(a) Employers and Workmen Act, 1875 (38 & 39 Viot. c. 90), s. 10; see title 
Master and Servant. As to courts of summary jurisdiction generally, see 
title Magistrates. 

(5) Employers and Workmen Act, 1876 (38 & 39 Viet. c. 90), s. 6. 

fc) Ibid., bs. 6—7. 

(d) Ibid., b. 7. 

(e) 6 Edw. 7, o. 68. 

(f) Ibid., s. 13. 

( 17 ) Stephens v. Dudbridge Ironworks Co., [1904] 2 K. B. 226, 0. A.; deoided 
under the Workmen’s Oompensation Act, 1897 (60 & 61 Viet. c. 37). 

(h) Wise v. Wilson (1845), 1 Cor. & Kir. 662; see p. 70, ants. 

(t) R. v. Lord (1848), 12 Q. B. 757, per Lord Denman, O.J., at p. 766. 
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preclude him from claiming compensation for injury (fc),nor contain 
unusual or unnecessary restrictions (Z). But it may contain pro¬ 
visions for the cessation of wages, which are usual in contracts 
by adults in respect of the same description of service, or are 
necessary for the protection of the master under the existing 
conditions of trade (m), and also provisions for the infant becoming 
a member of an insurance society (n). 

196. If an infant continues to serve under a contract of service 
after he has attained full age, it will be assumed that he has entered 
into a new contract on similar terms (o), and an injunction will be 
granted to restrain him from a breach of its conditions (p). 

Sub-Seot. 3 .—Trade Delta. 

197. The non-liability of an infant for debts extends to a debt 
incurred by him in the course of trading ( q ), unless he obtains credit 
for it by a fraudulent misrepresentation as to his age(r); but the 
fact of his trading is not in itself a representation by him that he 
is of age («). In the absence of such fraudulent misrepresentation 
he cannot be made bankrupt in respect of trade debts (t). On thd 
other hand, he can enforce a trading contract made with him by an 
adult party (a). 

Sub-Seot. 4. —Liability where Infant and AduU are Joint Contractors. 

198. Where an adult and an infant enter jointly into a contract 
which does not bind the infant, the adult is not bound by it, if it 


(/c) Flower v. London and North Western Fail. Co., [1894] 2 Q. B. 65, 0. A. 

(1) Leng [Sir IV. C.) <k Co., Ltd. v. Andrews, [1909] 1 Ch. 763, C. A., per 
Cozens-Haiidy, M.B., at p. 769. Such restrictions do not invalidate the rest 
of the contract if they are severable from it ( Bromley v. Smith, [1909] 2 K. 13. 
235). 

Cm) Leslie v. Fitzpatrick (1877), 3 Q. B. D. 229. 

(n) CUments v. London and North Western Hail. Co., [1894] 2 Q. B. 482, 
0. A. 

(o) Cornwall y. Hawkins (1872), 41 L. J. (on.) 435. See also Walton v. 
Eicrington (1885), 1 T. L. B. 396; Capes v. Hutton (1826), 2 Buss. 357. As to 
the liability of an infant mastor continuing employment after attaining full 
age, boo Thomas v. Waldo (1858), 1 F. & F. 173; Drown y. Harper (1893), 68 
L. T. 488. 

(p) Fellows y. Wood (1888), 59 L. T. 513; Evans y. Ware, [1892] 3 Oh. 502, 
per North, J., at p. 505. Whether such an injunction would be granted during 
infancy has not been decided ( De Francesco v. Barnum (1889), 43 Ch. D. 166, 
where Ghitty, J., at p. 174, said that he was satisfied that in the case of Fellows 
v. Wood, supra, it had been granted after the infant had attained full age, but 
that at the same time a contract of service did not necessarily stand in this 
respeot on the same footing as a contract of apprenticeship, under which such 
an injunction would not be granted); see Qadd y. Thompson, [1911] 1 K. B. 
304, and pp. 70, 72, ante. 

( q) Wliittingham y. Hill (1618), Cro. Jac. 494; Whywall y. Champion 

2 Stra. 1083; Hitchcock y. Tyson (1786), 2 Esp. 481, n. (a); Dilky. Keighley 
(1796), 2 Esp. 480; Thornton y. Illingworth (1824), 2 B. & 0. 824; Re Jones, Ex 
parte Jones (1881), 18 Ob. 109, 0. A., per Lush, L.J., at p. 124. 

(r) See p. 66, ants. 

Is) Rs Jones, Ex parte Jones, supra, per Jessel, M.B., at p. 121; see Weaver 
V. Stokes (1836), 1 M. & W. 203. 

(t) Rs Jones, Ex parts Jones, supra; and see pp. 64, 66, ants. ■ 

(a) See p. 67, ante. 
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Particular 

Contracts. 


Specific 

performance. 


General 
liability 
for torts 


Particular 

torts. 


can ohly be performed by them jointly (b). If it can be performed 
by tlie adult without the infant, then, whether it is absolutely void 
or only voidable as regards the lattor, the adult is liable upder 
it (<;). But in the e/vse of a contract which is only voidable on the 
part of the infant, tho joint contractor can be sued alone only on 
proof that the infant has avoided the contract ( d ). 

Where specific performance of a contract cannot be ordered 
against an infant, it will not be ordered against an adult co¬ 
contractor with him (e); but where a bill o"f exchange is drawn or 
indorsed by an infant, the holder of the bill is entitled to receive 
payment thereof, and to enforce it against any other party thereto (/). 


Part IV.—Torts. 

199. An infant above the age of seven years (.</) is not protected 
from the consequences of his own fraud (h), and is generally liable 
for a tort committed by him, which is not directly founded upon a 
contract on which he cannot be suod (i). 

An infant can accordingly bo suod for the return of money 
which he has embezzled (/e), for trespass (l), for detinue (m), and for 
slander (h), for fraudulently passing off spurious goods as being of 


(i) Oill v. Bussells (1674), Proem, (k b.) 62, 66 , 169. 

(c) Salmon v. Smith (1669), l Wins. Hamid 202, 207 a, 207 b, n. (1), Gill v 
Russells, supra; Chandler v. Parkcs (1800), 3 Esp 76 ; Jaffray v. Frehaiv (1S03), 
5 Esp. 47; Haw v. Ogle (1811), 4 Taunt. 10, Burgess v. Merrill (1812), 4 
Taunt. 468; Qillow v. Lillie (1835), 1 Bing. (n. C.) 695 ; Iioyle v. Webster (1852), 
17 ti. B. 950. 

(d) Oibbs v. Merrill (1810), 3 Taunt. 307, per Lord Mansfield, O.J., at 
p. 313. 

(e) Lumley v. Ravenscroft, [1895] l Q. B. 683, C. A. 

(/) Bills of Exchange Act, 1882 (45 & 46 Viet. c 61), s. 22 (2) ; see tide 
Bills of Exchange, Promissory Notes and Negotiable Insthuments, 
Vol. II., p. 490. 

( g ) Bnc. Abr., tit. Infancy and Age (A.), (II.), 7th ed., pp. 341, 351 el sap 

(A) Watts v. Creswell (1714), 9 Vin. Abr., tit. Enfant, p. 415; Olere v. Bedfor. 

( liarl) (1723), cited 9 Mod. Hep. 38, and in 13 Vin. Abr , tit. Fraud, (Q ), p. 536 
Rvroy v. Nicholas (1733), 2 Eq. Cas. Abr. 488, 489; S. 0., sub nom. Jisron v 
Ntcholas, 1 De(L & Sin. 118 ^ Teynham (Lord) v. Webb (1751), 2 Ves. Son. 197 
pen Lord IIardwioke, L.O., at p. 212; Buckinghamshire (Karl) v. Drury (1761) 
2 Eden, 60, H. L., per Lord Mansfield, at p. 72 ; Clarke v. Cobley (1789), 2 
Cox, Eq. Cas. 173, 174; Gory v. Oertcken (1816), 2 Madd. 40; seo also p. 66, 
ante; and as to criminal acts of infants, see pp. 176 at sap, post; and title Criminal 
Law and Procedure, Vol. IX., p. 239. 

(«') Bao. Abr., tit. Infancy and Ago, (H.), 7th ed., p. 354; Bristow v. East¬ 
man (1794), 1 Esp. 172, per Lord Xenyon, O.J., at p. 173. As to the classifi¬ 
cation and definition of torts, soe generally, title Tort ; and as to negligence 
and contributory negligence on tbe part of infants, seo title NEGLtQENCE. 

(k) Bristow v. Eastman, supra ; Re Seager, Seeley v. Briggs (1889), 60 L. T. 
665. 

(l) Bao. Abr., tit. Infancy and Age (H.), 7th od. f p. 353; Johnson v. Pye (1665), 
1 Sid. 258. 

On) Mills y. Graham (1804), 1 Bos. & P. (n. b.) 140; Burton v. Levey (1891), 
7 T. L. B. 248. • 

(m) Defries v. Davies (1836), 1 Scott, 694. 
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the plaintiffs manufacture (o), and for representing his business as Pam iv. 
being connected with the plaintiffs business (p). Torts. 

An infant is not liable for a tort which is founded on a T *T , 
contract on which he cannot be sued (q), as in the case of the oncontJSct*' 
warranty o f a horse (a); but he is liable for ft tort committed in 
excess of the terms of a contract (J>). 

An infant may be a bailee, and is therefore liable for the conse¬ 
quences of fraudulent conversion to bis own use of goods received 
by him in that capacity ( c ). 


Part V.—Property. 

Sect. 1. — Acquisition. 

Sub-Sect. 1 .—In Genet al. 

200. The acquisition of property being generally beneficial (d), Acquisition 
an infant can take properly, both real and personal, in any manne/ of property* 
whatever (e), either by descent (/), intestacy (g) or will (h), or by 
purchase or gift or other assurance inter i ivos (i), except where it is 
necessarily to his prejudice to do so (j). In the case of real property 
taken by descent, the exception as to prejudicial property does not 
apply, since a person cannot disclaim property which descends to Disclaimer, 
him as heir ( k ). In the case of onerous property taken under an 
intestacy or a will, the court will, upon application, disclaim on 


(o) Chubb v. Griffiths (1866), 35 Beav. 127. 

(p) Woolf v. Woolf, (.1899) 1 Ch. 343. 

(?) Manby v. Scvtt (1603), 1 Sid. 109, 129, Ex. Ch.; Jennings v.Bundall(u$$), 
8 Term Bop. 335, per Loid Kenyon, C.J., at p. 336. A plaintiff cannot con¬ 
vert an action founded on contract into on action for tort so as to charge an 
infant {Jennings v. Iiundall, sujtia; Gieen v. Greenbank (1816), 2 Marsh. 485; 
Burnard v. Haggis (1863), 14 0. B. (n. s>.) 45, per BYTES, J. at pp. 53, 54). 

(a) Howlett v. Ilaswell (1814), 4 Camp. 118, Green v. Greenbank, supra. 

(5) Burnard v. Haggis, >upi a; WaVty v. Holt (1876), 35 L. T. 631. 

(cj Larceny Act, 1861 (24 & 25 Viet. c. 96), b. 3; It. v. McDonald (1885), 15 
Q. B. D. 323, C. C. R.; and see title Criminal Law and Procedure, Vol. IX., 
pp. 240, 631. 

(d) Co. Litt. 2 b ; Bac. Abr., tit. Infancy and Age (F.), 7th ed., p. 347. 

(e) Bac. Abr., tit. Infancy and Ago (F.), 7th ed., p. 347. 

l/U bid. As to descent of real estate, seo title Descent and Distribu¬ 
tion, Yol. XI., pp. 7 et seq. 

(a) As to distnbution of personal estate, see Hid., pp. 16 et set}. 

(A) A gift may bo made by will to an infant en ventre sa mere ( Burdet v. Hope- 
good (1718), 1 F. Wins. 486; Jte Salaman, I)e Pass v. Sonnenthal, [1908] 1 Ch. 
4 , 0. A.), or to an unborn child if born within the time permitted by the law 
against perpetuities (Mogg v. Mogg (1815), 1 Mer. 654, 664). 

(*) Bac. Abr., tit. Infancy and Age (F.), 7th ed., p. 347; O'Shanassy v. 
Joachim (1876), 1 App. Cas. 82, F. C. ; and see titlo Guts, Vol. XV., p. 405, 
and pp. 76 et seq., post. An infant may buy jewellery and plate if he has money 
to pay for them (llyder v. Worribwell (1868), Li B. 4 Exch. 32,39, Ex. Ch.). As 
to the power of an infant to avoid the transaction on attaining full age, see 
p. 76, post. 

(j) 1 BolL Abr., tit. Eniants (B.), p. 728; Keane v. Boycott (1795), 2 Hy. BL 
612, per Eyre, O.J., at p. 515. 

(k) Co. Litt. 191 a, Butler’s note (1), vi. $. 
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Sect. i. behalf of the infant in the same manner as an adult could 
Aoaoisltion. disclaim (l). 

7 * The capacity of an infant to take a legacy does not enable him to 
infant give a valid receipt for it (m), and the executor is not discharged by 
paying it to the father (») or any person other than his guardian (o) 
on his behalf, unless the will expressly or by implication authorises 
such payment (p). In the absence of such authority the executor 
can only obtain a complete discharge for the legacy during the 
infancy of the legatee by paying it into court ( q ). 

Acquisition 201. A purchase of property (r), or the acceptance of a gift of 
b* infant 7 property, by an infant is voidable by him either by himself during 

voidable. infancy (a) or upon attaining full age, or by his successors in title 

if he dies without having confirmed it (b ); but in the meantime the 
property is vested in him (c). If he avoids it after attaining full 
age, the purchase or gift is void ah initio, and the property revests 
in the vendor or donor (d) 


(l)Oroxon v. Lever (1863), 12 W. R. 237; Bennett v. llaifoot (1871), 1!) 
W. R. 428; Wolverhampton and Staffordshire Banking Co. y. George (1883), 24 
Ch. D. 707. 


.(w») Philips y. Vaget (1740), 2 Atk. 80; Ledward v. Hassells (1856), 2 K. & J. 
370. But whero a legacy is directed to be paid to .he legatee at an earlier age 
than twenty-one, the court will authorise the payment (Re Deneker, Peters v. 
Bancherean, [1895] W. N. 28). As to an infant domiciled abroad, see title 
Executors and Administrators, Yol. XIV., p. 272. 

(n) Daglei/ v. Tolferry (1715), 1 P. Wms. 285 ; Bee Botheram ▼. Fanshaw 
(1748), 3 Atk. 628, per Lord IIardwicke, L.C., at p. 629; Cooper t. Thornton 
(1790), 3 Bro. O. 0. 96, 186. But a small legacy to an infant has been ordered 
to be paid to her father to enable both of them to emigrate ( Walsh v. Walsh 

K , 1 Drew. 64). A legacy given to a parent for himself and his child may 
d to the parent ( Cooper v. Thornton, supra; Robinson v. Tickell (1803), S 
Yes. 142); and see p. 118, post. 

(if) Dobbs v. Brain, [1892] 2 Q. B. 207. A good receipt can be given by his 
guardian for the capital (M'Creightv. M‘Creight (1849), 13 I. Eq. R. 314) or the 
income of an infant’s legaoy (Re Long, Lovegrove v. Long, [1901] W. N. 166). 
Compare Re CrcssweU (1882), 30 W. R. 244). 

(p) Coopery. Thornton, supra; Robinson v. Tickell, supra; and compare Re 
Parton, Parton v. Parian (1911), 131 L. T. Jo. 106. As to the case of a father 
entitled by the lex loci domicilii to receive a legacy, see note (a), p. 118, post; 
and title Execotous and Administrators, Vol. XIV., p. 272. 

(q) Trustee Act, 1893 (56' & 57 Yict. c. 53), s. 42; Be Salomon, De Pass v. 
Sonnenthal, [1907] 2 Ch. 46. As to setting aside a fund to answer a legacy to 
an infant, Bee Rimell v. Simpson (18-'8), 18 L. J. (ch.) 65; Re Hall, Foster y. 
Metcalfe, [1903] 2 Ch. 226, 233, C. A.; Re Salaman, De Pass v. Sonnenthal, 
supra ; and title Executors and Administrators, Vol. XIV., p. 272; and com¬ 
pare Elliott v. Elliott (1885), 54 L. J. (on.) 1142, where in a partition action small 
sums were paid into the Post Office Savings Bank to the account of an infant. 

(r) As to copyhold property, Bee pp. 96, 97, post; and as to leasehold 
property, see pp. 97 et seq., post. 

(a) Co. Litt 380 a, b; Newry and Enniskillen Rail. Co. v. Coombs (1849), 3 
Exon. 565; and see title Girts, VoL XV., p. 405. 

(b) Co. Litt 2 b; 1 Bl. Com. 466; 2 Bl. Com. 291, 292; North Western Rail, 
Ccl. v. M‘Michael, Birkenhead, Lancashire and Cheshire Junction RaU. Co. v. 
Pilcher (1850), 5 Exch. 114, 123; Thurstan v. Nottingham Permanent Benefit 
Building Society, [1902] 1 Ch. 1, 0. A.; affirmed, [1903] A. O. 6. 

(e) Com. Dig., tit. Enfant (B. 1); Kelsey’s Case (1613), Oro. Jac. 320; Thompson 
v. Leach (1690), 2 Vent. 198, 203. 

S Shep. Touch., 7th ed., 285; Preston, Treatise on Conveyancing, Vol. II., 
3; Butler and Baker’s Case (1591), 3 Co. Rep. 26 a; Thompson v, Leach, 
eupra; MaUott y. Wilson, [1903] 2 Ch. 494, 501. 
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202. If an infant is party to an exchange of lands, and, after Saar , i - 

coming of age, continues in possession of the land given to him in Aooalsitioa 
exchange, he is bound by the transaction ( e ). Similarly, he is partition ot 

boflnd by a partition, though unfair to himself, if he acquiesces in it exchange, 
after coming of age (J ). * 

203. An infant takes property subject to all its burdens, such Property 
as a mortgage (g), a lien (h), a lease ( i ), a contract for sale by his burdens Md 
predecessor in title (7c), a fine payable on admission to a copyhold (l), conditions, 
or the liability to repair a bridge or highway (m); and he is bound 

by all the conditions attached to the property (n), whether prece¬ 
dent (o), or subsequent (p), except a subsequent condition which is 
inapplicable to an infant, or cannot be performed by him ( q ). 


Sub-Sect. 2—By Gift. 

204. Where property is given to an infant, it vests in tho infant Gifts to 
immediately upon the gift being completed (r); and a gifi, to an infant8 - 
infant inter vivos cannot afterwards be revoked (s). If a gift, either 
inter vivos or by testamentary disposition, is made to an infant for 
a particular purpose, the gift is effectual, iirespective of the pur¬ 
pose, and notwithstanding its failure (£). There is a presumption in 


(a) Co. Litt. 61 b ; Bac. Abr., tit. Infancy'and Ago (I.), 8; Cml v. Salisbury 
(Earl) (1691), 2 Vem. 224, 225. 

(/) Co. Litt 171 a, b. 

{g) Tracey v. Lawrence (1854), 2 Drew. 403 

(A) Tliuratan v. Nottingham Permanent Benefit Building Society, [1902] 1 Ch. 1, 
C A. 

(i) Com.Dig., tit. Enfant (B. 1); JUaddon d. Baker v. White (1787), 2Term Hop 
159; Kelly v. Conte (1856), 5 I. 0. L. It. 469. But ho is not liable to pay rent 
higher than the profits he receives (Re Fair, a Minor (1850), 13 I. Eq.lt. 278). 
As to leases to infants, seo p. 97, post. 

(k) Bullock v. Bullo'-k (1820), 1 Jac. & W. 603. • 

U) Evelyn v. Chichester (1765), 3 Burr. 1717, 1719. 

(»») 2 Co. Inst. 703; Bac. Abr., tit. Infancy and Age (G.), 7th ed., p. 349; 
R. v Sutton (1835), 3 Ad. & El. 597, 612. 

( n ) Bao. A or. tit Infanoy and Age (G.), 7 th ed., p. 350. As to copyhold land, 
86^ pp. 96, 97, post, and as to leasehold property, see pp. 97 et seq., post. 

(a) Co. Litt. 246 b; Gundry v. Baynaid (1705), 2 Vein. 479 ; Scot v. Jluuyhton 
(1706), 2 Yern. 560; Griffin v. Griffin (1804), 1 Sch. & Lef. 352 ; Gardiner v. 
Slater (1858), 25 Boav. 609; lie Brown's WtU, Re Brown's Settlement (1881), 18 
Oh. D. 61, O. A.; Bevan v. Mahon-Hagan (1893), 31 L. E. Ir. 342, 0. A. 

(p) Co. Litt 380 b.; Cary v. Bertie (1697), 2 Vera. 333, 342, 343; Jharle v. 
Grembunk (1749), 1 Ves. Sen. 298, per Lord Hardwioke, L.O., at p. 304. But 
where the condition is for payment out of the rent, of which he does not get 
possession till of full age, he is not bound till he gets possession ( Slade v. 
Tompson (1615), 3 Bulst. 58). 

(q) Sucn as a condition of residence ( Parry v. Roberts (1871), 19 W. E. 1000; 
Partridge v. Partridge, [1894] 1 Oh. 351) or of forfeiture in case of refusal or 
negleot to take name or arms (Re Edwards, Lloyd v. Boyes, [1910] 1 Ch. 541). 
In the last case the condition was not precedent as in Bevan v. Mahm-llagan, 
supra, and an infant was held to be incapable of refusal or neglect 

(r) Hunter v. Westbrook (1827), 2 0. & P. 678; seo title Gists, VoL XV., 
pp. 397 et seq., 418. 

(a) Smith v. Smith (1636), 7 O. & P. 401; Andrew v. Andrew (1874), 22 W. R. 


J? 


($) Barlow v. Grant (1684), 1 Vem. 256; Nevill v. Nevtll (1702), 2 Vem. 431; 
Barton v. Cooke (1800), 5 Ves. 461, per Arden, M.B., at p. 463; Lewes v. Lewes 
(1848), 16 Sim. 266; Nod v. Jones (1648), 16 Sim. 309; and see title GISTS, 
VoL XV., p. 426. 
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favour of the validity of a gift by a parent or grandparent to a 
child ( a ), if it is complete ( b ). The question whether a gift by a 
father to an infant child is or is not an advancement within the 
meaning of the Statute of Distribution ( c ), depends on whether it is 
of a considerable or <rf a small amount ( d ). 

205. An appointment of property to an infant child may be 
made under a power of appointment to or among children, if it is not 
precluded by the terms of the power and is made in good faith («). 
But if it is made for a corrupt purpose, as, for instance, to an infant 
child in bad health, with a view to the appointor taking the appointed 
property upon his death as his next of kin, it is void (/). 

Sect. 2. — Alienation. 

Suii-S-Ect. 1.— In General . 

206. An infant can dijpose of property by sale, demise, or 
gift ( g ), in the same manner as an adult, except where the alienation 
of the property is clearly prejudicial to his interests ( h ). But 
except in the case of a valid sale of gavelkind land (i), or in the case 
of alienation of property pursuant to or in performance of a contract 
which is in law binding upon him (/c), or in the case of a marriage 
settlement made under the Infant Settlements Act, 1855 (/), he 
cannot make a finally effectual disposition of property by deed (m); 


(a) Garrett v. Wilkinson (1848), 2 Do G. & Sm 214, per ICnioht Bruce, V.-U., 
at p.246; Beat/land v. Bradley (1854), 2 Sm. & G. ;i39, per Stuart, V.-O., at 

p. 343. 

(b) May v. May (1863), 33 Beav. 81, per Romilly, M.E., at p. 87; Jones v. 
Lock (1865), 1 Ch. App. 25; and soe, further, title Gifts, Yol. XV., pp. 411 
et tea. 

(c) 22 & 23 Car. 2, c. 10; 60 e s. 3. 

(a) Morris v. Burroughs (1738), 1 Atk. 399, 403; Elliot v. Collier (1747), 1 
Yes. Sen. 15, 16, 17; and see generally, title Descent and Distribution, 
Yol. XI., p. 20. 

(e) Henty v. Wrey (1882), 21 Oh. D. 332, O. A. ; Re Ds Hoghton, De Iloghton 
▼. I)e Hoghton, [1896] 2 Ch. 385, 396. 

(f) Hinchinbraike (Lord) v. Seymour (1784), 1 Bro. 0. 0. 395, referred to 8r> 
Lord Sandwich’s Case in M'Queen v. Farguhar (1805), 11 Ves. 467, 479, and in 
Keily v. Kelly (1843), 4 Dr. & War. 38,55 ; Wellesley (Lady) v. Mornington ( ISari ) 
(1855), 2 K. & J. 143; and see title Powers. 

( 3 ) As to gifts by an infant, see title Gift's, V-d. XV., pp. 402 et seg. As 
to gifts void for undue influence, see title Fraudulent and Voidable 
Conveyances, Vol. XV., pp. 77 etseq. As to unconscionable bargains, see titles 
Equity, Vol. X1TL, p. 20 ; Money and Money-Lending; and compare title 
Contract, Vol. VII., pp. 358 et seg. 

! h) Harvey v. A«Afei/(1748), 3 Atk. 607, per Lord Hardwicks, L.C., at p. 610. 
t) See pp. 80, 81, post, 
k) See pp. 64, 67 et seg., ante. 

1) 18 & 19 Viet. c. 43 ; see pp. 103 et seg , post. 

(m) Co. Litt. 171 b; 2 Bl. Com. 291, 292; Bac. Abr., tit. Infancy and Age (I.) 3, 
7th ed., pp. 360 et seg.; Com. Dig., tit. Enfant (C. 2); Paget v. Paget (1882), 
11 L. XL It. 26, 0. A., per Law, L.O., at p. 28. An agreement, however, in the 
marriage settlement of an infant for the settlement of her present and after- 
acquired property may sever her joint tenancy in property coming within the 
agreement, the settlement being taken to be for her benefit (Burnaby v. Equitable 
Reversionary Interest Society (1885), 28 Oh. D. 416). As to surrenders of copyhold 
tost ; uud as to the granting of T 


property, see p 97, post, 


leases, see pp. 97 et seg., post. 
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since the disposition is voidable by him when he comes of age (n), or 
by his successors in title, if it is not confirmed by him when he 
attains full age or if he dies before attaining full age (o). A 
deed made by an infant which does not take effect by delivery of 
his hand, as, for instance, a power of attorneyp), or which is not 
for his benefit ( q ), is void. 

• 

207. Apart from statutory authority (r), the real estate of an 
infant cannot be bound by contract, nor settled or alienated by his 
parent or guardian (*) 'or by the Chancery Division of the High 
Court ( t ) under its general powers in reference to infants («), even 
when it is for the benefit of the infant (x), unless it is a case of 
salvage (a). The court lias, however, assumed to deal with the 
interests of an infant in personal estate when it would be for his 
benefit (6). 


Aa to wills of infante, seo p. 49, ante, and p. 104, post. As to church patronage, 
see p. 101, post. As to dispositions for payment of dobts, see pp. 81, 82, post. 

(n) Co. 1/itt. 171 b; Porkins, Profitable Book, ch. i., s. 12 ; Zouch d. Abbot 

and Hallet v. Parsons (17C2), 3 Burr. 1794,1801 et seg. ;-v. Handcoclc (1810), 

17 Vos. 383; Paget v. Paget (1882), 11 L. It. Ir. 26, O. A., per Law, L.O., at 
p. 28 ; Burnaby V. Equitable Reversionary Interest Society (1885), 28 Ch. D. 416, 
per Pearson, j., at p. 424. An infant can avoid his disposition during infancy, 
but until ho attains fall age such avoidance is as voidable as the disposition 
Itself, and cannot therefore bo final (Littloton’s Tenures, s. 258; Co. Litt. 171 b, 
380 b; Bae. Abr., tit. Infancy and Age (I.) 7, 7th ed., p. 374 ; Slator v. Trimble 
(1861), 14 L C. L. It- 342). For foims of repudiation and confirmation of a 
uonvoyanco or lease, seo Encyclopaedia of Forms and Precedents, Vol. VI., 
pp. 557, 558. For form of conveyance by tenants in common, one being an 
infant, and part of the purcliaso-uioney being paid to a trustee, seo ibid., p. 559. 
For form of condition of sale where ono vendor is an infant, see ibid., Vol. XI., 
pp. 200, 416. 

(o) Whittinyham's Case (1603), 8 Co. Bop. 42 b; Poikins, Profitable Book, 
ch. l., s. 12 ; Zouch d. Abbot and Hallet v. Parsons, supra ; L<cky v. Knox (1809), 

1 lhtll & B. 210; - v. JIandcock, supra; Allen v. Allen (1842), 2 Dr. & Wai 

307, 338 et seq.; Burnaby v. Equitable Reversionary Interest Society, supra. As 
to the transfer by an infant of Bhares in a joint stock company, see also p. 61, 
a >te. 

(p) Seo p. 48, ante. 

(q) Ibid. 

(r) As to statutory powers of selling and letting an infant's land, seo pp. 81 
et seq., 94, 95, 100, post, and as to settling his property, seo pp. 101 et seq., post. 

(d) Field v. Moore, Field v. Brown (1855), 7 I)e G. M. & G. 691, C. A., per 
Turner, L. J., at p. 709. 

(<) Taylor v. Philips (1750), 2 Ves. Sen. 23; Simeon v. Jones (1831), 2 
Buss. & M. 365, per Leach, M.B., at pp. 376, 377 ; Calvert v. Godfrey (1843), 6 
Boav. 97; Field v. Moore, Field v. Brown, siqrra, at pp. 709 et seq.; Daly v. 
Italy (1845), 2 Jo. & Lat. 752, per Suoden, L.O., at p. 758; Re Staines, Staines 
v. Staines (1886), 33 Ch. D. 172. 

(u) See p. 47, ante, and pp. 125, 146 et seq., post. 

(sc) Calvert v. Godfrey, supra; Re Staines, Staines v. Staines, suj/ra, per NORTH, 
J.,at p. 173; Re Swanston (on Infant) (1887), 31 Sol. Jo. 427, 0. A.; Re Hurst, 
Hunt v. Hurst (1891), 29 L. E. Ix. 219 ; Re Be Teissier’s Settled Estates, Re Be 
Teissier's Trusts, Be Teissier v. Be Teissier, [1893] 1 Ch. 153. 

(a) Re Jackson, Jackson v. Talbot (1882), 21 Cn. D. 786; Re Hurst, Hurst v. 
Hunt, supra. 

(b) Nunn v. Hancock (1871), 6 Ch. App. 850 ; Re Wells, Boyer v. Maclean, 
[1903] 1 Ch. 848 (not following Peto v. Gardner (1843), 2 Y. A 0. Oh. Oas. 312 ; 
and Bay V. Bay (1345), 9 Jur. 785). Compare tho oases as to compromise, p. 145, 
post. 
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208. ' The doctrine of election (c) applies to infants in the same 
way as to adults ( d ); and election will be made by the court on 
behalf of the infant if, on inquiry, it is found to be for his benefit («). 

209. A mortgage by an infant is, under the Infants Belief Act, 
1874 (/), absolutely void (g). 

210. Payment of money by an infant by his own hand on delivery 
of a chattel is valid and effectual, whether it is for valuable con¬ 
sideration or by way of gift ( h ). If it is for* valuable consideration, 
it cannot be revoked after any part of the consideration has been 
enjoyed by the infant (i); but if the consideration wholly fails, the 
infant can recover back any money paid (A). An infant can also 
recover back money or chattels disposed of by way of gift (l). 

An infant married woman has not been permitted to waive in 
favour of her husband her rights in respect of money in court (m) or 
her right to an equity to a settlement(n). 

Suu-Seot. 2 .—Qavdkind Land. 

211. An infant of the age of fifteen years who is seised in fee 
Bimplo in possession of land of gavelkind tenure (o) can on a sale 
of it for full consideration, but not otherwise (a), effectually alienate 
it by feoffment with livery of seisin made by him in person (Jb). 


(c) As to the doc f iine of election, see title Equity, Vol. XIII., pp. 16 et seq. 

(d) Bennett v. lloukleworth (1877), 6 Ch. D. 671. 

(e) Simeon v. Jones (1831), 2 Buss. & M. 30.1,374. It applies equally in the cn&e 
of ieal estate (Strcatjuld v. Streatfield (173G), Cas. temp. Talb. 176) and personal 
ostato (Ilervey v. Desbouverie (1733), Cos. temp. Talb. 130); and see Brown v. 
Brown (1866), Tj. 11. 2 llq. 481. 

(/) 37 & 38 Viet. c. 62; sen thin., e. 1; and pp. 48, 49, 63, ante. 

(a) ^Nottingham Permanent Benefit Building Society v. Thuistan, [1903] A. O. 6. 

Ut) Bac. Abr., tit Infancy and Age (I.), 7th ed., p. 367 ; Manby v. Scott (1663), 
1 Mod. Hep. 124, Mx. Ch., ptr Hyde, j-. at p. 137 ; Buckinghamshire (Karl) v. 
Drury (1761), 2 Edon, 60, II. L., per Lord Mansfield, at p. 72; Wilson v. 
Keurse (1800), Peake, Add. Cas. 196 ; Holmes v. Blogg (1818), 8 Taunt. 50S, 611; 
lie Buirows, Ex parte Taylor (1866), 8 He G. M. & G. 254, C. A. As to gifts by 
infanta, see titlo Guts, Vol. XV., p 402. As to the effect of a cheque oi bill of 
exchange drawn by an infant, see titles Baniceiis and Banking, Vol. I., p. 687 ; 
Bills of Excuange, Promissory Notes, and Negotiable Instruments, 
Vol. 11., p. 490. 

(t) Bac. Abr., tit. Infancy and A(I.), 7th ed., p. 367; Holmes v. Bloyy, 
supra; Corpe v. Cm Ion (1883), 10 Bing. 262,266 et s'-q.; North Western Bail. Co. 
v. M’Michael, Birkenhead, Lancashire and Cheshire Junction Rail. Co. v. Pilcher 
(I860), 6 Exch. 114, 128; Be Burrows, Ex parte Taylor, supra ; Valentim v. 
Canali (1889), 24 Q. B. D. 166. 

(A) Corpe v. Overton, supra; Everett v. Wilkins (1874), 29 L. T. 846 ; Hamilton 
v. Vaughan-Sherrin Elccbical Engineering Co., [1894] 3 Ch. 689. 

(1) Bee title Gifts, Vol. XV., p. 402. As to the presumption of undue 
influence in case of gifts to parents and persons in a fiduciary position, see title 
Fraudulent and Voidable Conveyances, Vol. XV., pp. 107 et seq. 

(to) Stubbs v. Sargon (1839), 2 Beav. 496; Abraham v. Newcombe (1842), 12 
Simi 666. 

(n) Shipway \. Ball (1881), 16 Oh. D. 376; and see titles Equity, Vol. XIII., 
p. 70; Husband and Wife, VoL XVL, pp. 334 et seq., 341. 

(o) As to gavelkind land, see Co. Litt. 140 a, 176 b; 1 Bl. Com. 74, 76; 2 
IB. Com. 84, 86, and title Beal Property and Chattels Beal. 

(a) Be Maskcll and Goldfinch's Contract, [1895] 2 Ch. 626, 

(i) 2 Bl. Com. 81; Bao. Abr., tit. Gavelkind (A.), 7th ed., pp. 40,60; Bobinson, 
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The feoffment mast be evidenced by a charter or writing signed 8amr. 8. 
by the infant himself (c), and the livery of seisin should be evidenced Alienation* 
by a memorandum indorsed on the charter or writing ( d ); and, "■— 

since the infant cannot give a valid receipt for the purchase-money, 
this memorandum should contain an attestation of the payment 
thereof (e). But, although the purchaser may safely pay it to the 
infant, and he can require such payment, its investment in his own 
name, or in the names of trustees for him, until he attains full age, 
is a preferable course (/). 

Sub-Seot. 3.— SaU far Special Purposes. 

212. Where, in an action instituted for the payment of the debts Sale tor 
of a deceased person, the land of on infant heir or devisee is decreed °* 

to be sold for the purpose of satisfying the debts, the infant may be deceased 
directed and compelled to convey the land to a purchaser^). If peraoni. 
land liable to satisfy the debts has been devised in settlement, and 
is vested in a person for life, or other limited interest, or is vested, 
otherwise than by devise, in the heir of the deceased person, subject 
to an executory devise over in favour of a person not existing or 
not ascertained, the tenant for life or other limited interest, or the' 
first executory devisee, or heir, as the case may be, may, notwith¬ 
standing infancy, be directed to convey the fee simple of or other 
whole interest in the land to a purchaser (h). In either case the 
conveyance by an infant is as effectual as if he were of full age ( i). 


Customs of Gavelkind, 3rd ed., pp. 248 et seq.; Whittinyham’s Case (1603), 8 
Co. Rep. 42 b. 

(c) Statute of Fi uuds (29 Car. 2, c. 3), s. 1. But it need not bo by deed (Beal 
Property Act, 1815 (8 & 9 Viet. c. 106), s. 3). For form of charter of feoffment 
and memorandum of livery of seism, see Encyclopedia of Forms and Precedents, 
Vol. VI., pp. 562 —561. 

(<t) lie Maskell and Quid finch's Contract, [1895] 2 Ch. 525, at p. 628. See 
Encyclopaedia of Forms and Precedents, Vol. VI., pp. 562 et seq. 

(e' Robinson, Customs of Gavelkind, 3rd ed., p. 277, note (b); Be Maskell and 
(!oldfinch's Contract, supra, at p. 528, 

(/) Be Maskell and Goldfinch's Contract, supra, at pp. 628, 529. 

•(g) Debts Recovery Act, 1830 (11 Goo. 4 & 1 Will. 4, o. 47), s. 11. Tho enact¬ 
ment extends to the infant heir of a devisee ( Brook v. Smith (1830), 2 Russ. & 
M. 73). An infant tenant in tail will be directed to convey in the manner 
proscribed by the Fines and Recoveries Act, 1833 (3 & 4 Will. 4, c. 74) ( Badcltfjfe 
v. Eccles (1836), 1 Keen, 130; Penny v. Pretor (1838), 9 Sim, 135). The real 
estate of persons dying after 1st January, 1898, vests in their personal repre¬ 
sentatives (Land Transfer Act, 1897 (60 & 61 Viet. c. 65), s. 1 (1); see title 
Executors and Administrators, Vol. XIV., p. 238), rendering the course 
indicated in the text unnecessary, except in the case of legal interests in copy- 
holds and customary freeholds, whicn do not bo vest, although equitable 
interests in such lands do (Land Transfer Act, 1897 (60 & 61 Viet. c. 65), s. 1(4)). 
The usual praotice was to declare the infant a trustee, and make a vesting order 
( Thomas v. Gwynne (1846), 9 Beav. 275 ; see title Trusts and Trustees). 

(A) Debts Recovery Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 47), s. 12: DebtB 
Recovery Aot, 1839 (2 & 3 Viet. o. 60), a. 1; Debts Recovery Act, 1846 (11 & 12 
Viet. o. 87), s. 1. These Acts extend to copyholds (Wood v. Beetlesione (1854), 
1 K & J. 213). 

(») Debts Recovery Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 47), a. 11; Debta 
Recovery Aot, 1848 (11 A 12 Viet. o. 87), a. 1; Honing v. Archer (1846), 8 Beav. 
294. 
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Instead of a sale a mortgage may be directed for the same 

purpose (/c). 

213. The court has power to sell or mortgage real estatf), to 
which an infant is fl abaolutely entitled, for the purpose of raising 
money to do necessary repairs to part of the estate, when such 
repairs are in the nature of salvage (l). 

214. In an action for the partition of property (m), a request for 
sale in lieu of partition may be made, or. an undertaking to pur¬ 
chase the share of another parly, who requests the sale,maybe given, 
on behalf of an infant by his next friend or guardian ad litem (to). 
But the court is not bound to comply with any such request or 
undertaking on behalf of an infant, unless it appears that the sale 
or purchase will be for his benefit (o). On the other hand the court 
may, if it thinks fit, direct a sale of the property on the request of 
any of the parties interested in it, notwithstanding the infancy 
of any of the other parties (p). For the purpose of effecting the 
sale, infants who are interested will be declared trustees of their 
shares ( q ), and persons will be appointed to convey those shares 
to a purchaser (r). 

215. In an action for redemption or foreclosure of a mortgage (s), 
where an infant is interested in tho equity of redomption of the 
mortgaged property, a sale of the property may be ordered if it is 
clearly for his benefit ( t). 

216. In cases where the Lands Clauses Consolidation Act, 
1845 (a), applies, power is given to guardians as respects the lands 
of infant wards, and to trustees, executors, and administrators as 
regards the interests of infant cestnis quo, trustent, to sell and convey 
the lands or interests of such wards and cestuti que trvstent to the 
company or body of persons authorised to purchase the same ( b ), 


(k) Debts Recovery Act, 1839 (2 & 3 Yict. c. GO), s. 1. 

\l) Olover v. Barlow (1831), cited in Re Jackson, Jackson v. Talbot (1882), 21 
Oli. D. 786, 788, n. ; Re Jackson, Jackson v. Talbot, supra, per Kay, J., dtp. 789, 
where be said that the jurisdiction should he jealously exercised. 

(m) See title Partition. 

(n) Riminqton v. Hartley (1880), 14 Ch. D. 630, dissenting from Platt v. Platt 
(1880), 28 W. R. 533. 

(o) Partition Act, 1876 (39 & 40 Viot. c. 17), s 6 . The court will not make 
the order unless satisfied that the sale will be for the benefit of the infant 
(Rtmington v. Hartley, supra). If an order for sale is made upon the request 
of an infant, it does not effect a conversion of the infant’s property ( Howard v. 
Jutland, (1891] W. N. 210; Re Norton, Norton v. Norton, [1900] 1 Ch. 101). 

(p) Partition Act, 1868 (31 & 32 Viet. c. 40), s. 3. 

( 7 ) Lees v. Coullm, Lees v. Clutton (1873), L. R. 20 Eq. 20; Davis v. Ingram, 
[1897] 1 Ch. 477 ; and see pp. 83, 84, post. 

S r) Davis v. Ingram, supra ; and see pp. 83, 84, post. 
al See title Mortoaoe. 

t) Conveyancing and Law of Property Act, 1881 (44 A 45 Viot. c. 41), 
ss. 25, 71, Sched. II., repealing and re-enacting stat. (1852) 15 & 16 Viot. c. 86 , 
s.48; Mectrs-v. Best (1853), 10 Hare, Appendix II., p. li.; Siffken v. Davis (1853), 
Kay, Appendix, p. xxi.; Wiyham v. Measor (1857), 5 W. R. 394. 

(a) 8 & 9 Viet. 0 . 18. 

(b) find., a. 7. See title Compulsory Purchase of Land and Compensa¬ 
tion, Yol. VI., pp. 57, 58. 
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and to enfranchise their copyhold lands, and exercise their powers Sect. 9. 
as lords of a manor, and to release lands from any rent, charge, or Alienation, 
incumbrance in which they are interested, and to agree for the ’ 
apportionment of any such rent, charge, or incumbrance (c). 

Provision has been made for the acquisition of the lands of Acquisition 
infants as sites lor churches or other places of religious worship, and °* • 
churchyards ( d ), cemeteries (e), burial grounds (/), workhouses (</), special 11 ° r 
and schools ( h ), and, to the extent of not above one acre, as a site purposes, 
for an institution for the.promotion of science, literature, fine art, 
the diffusion of useful knowledge, and the foundation of libraries, 
museums, and galleries, and for similar purposes ( i ), or for the 
purposes of the defence of the country (/c), and by the Commissioners 
of Woods and Forests on behalf of the Crown (Z). Special provisions 
have also been made for the sale, exchange, or lease of settled 
land (m) for the purpose of the erection thereon of dwellings for the 
working classes (n), or for the purpose of small holdings (o). 

SuB-SiJCT. 4 .—Property held by Infant as Trustee or Mortgagee. 

217. Where a trustee entitled to or possessed of land, or entitled vesHng 
to a contingent interest therein, either solely or jointly with any. orders, 
other person, is an infant, the Chancery Division of the High Infant 
Court, and, in cases within their respective jurisdictions, a palatine j™^ tee of 
or county court, may make an order vesting the land in any person, 
in any manner and for any estate, or releasing or disposing of the 
contingent right to any person (p). In any such case, if it is con¬ 
venient, the court may appoint a porson to convey the land or release 
the contingent right (q). 

Where a trustee entitled to stock (r) or a chose in action, either infant 
solely or jointly with another person, is an infant, the court may of 


! c) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), a. 8. 
d) See titles Burial and Cremation, Vol. ILL, pp. 442 et aeq.; Ecclesias¬ 
tical Law, Vol. XI., pp. 723 et aeq. 

<Vj See title Burial and Cremation, Vol. III., pp. 507, 508, 515. 

(/) See ibid., pp. 460, 461. 

! 'g) Union and Parish Propeity Act, 1835 (5 & 6 Will. 4, c. 69), s. 1. 

A) See title Education, Vol.'XII., pp 118 et aeq 
*) See title Literary and Scientific Institutions. 
k ) Defence Act, 1842 (5 & 6 Viet. c. 94), ss. 10,18 ; Ordnance Boaid Transfer 
Act, 1835 (18 & 19 Viet. c. 117), b. 4; Defenco Act, 1860 (23 & 24 Viet. o. 112), 
8 . 11 . 

(1) Crown Lands Act, 1829 (10 Geo. 4, o. 50), sa. 53 et aeq. 

(m) As to the land of an infant being deemed settled land, see p. 94, post. 

(») Housing of the Working Classes Act, 1890 (53 & 54 Viet. c. 70), s. 74, 
which is substituted for the Housing of the Woiking Classes Act, 1885 (48 & 49 
Viet. c. 72), s. 11, referred to ana extended by the Settled Land Act, 1890 
(53 & 54 viot. o. 69), a. 18 ; and see title Public Health and Local Adminis- 
tration. 

(o) Small Holdings and Allotments Act, 1908 (8 Edw. 7, c. 36), s. 40 (1), (4), 
(5); and see title Small Holdings and Small Dwellings. 
p) Trustee Act, 1893 (56 & 67 Viet. c. 53), ss. 26, 46. 
q) Ibid., s. 33. See title Trusts and Trustees. 

V) Including fully paid-up shares and any fund, annuity or security transfer¬ 
able in hooks kept by any company or society or by instrument of transfer, 
either alone or accompanied by other formalities, and any share or interest 
therein (Trustee Aob, 1893 (56 & 67 Viet. o. 63), a 50). 
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make an order vesting the right to transfer or call for a transfer of the 
stock, or to receive the dividends or income thereof, or to sne for 
or recover the chose in action, in any other person (s). 

Where a person possessed of or entitled to land, or a contingent 
right in land, as a ftscurity for money is an infant, the court may 
make an order vesting or releasing or disposing of the land or right 
in like manner as in the case of‘an infant trustee (t)* 

Sect. 8.— Conversion. 

218. Keal property may bo purchased for an infant out of a fund 
in which ho is interested, which is capital money under the Settled 
Land Acts, 1882 to 1890 (u), or is otherwise impressed in equity 
with the character of realty (a), where the purchase is authorised by 
these Acts, or by the instrument under which the infant is interested 
in the money (b); and real property in which an infant is interested 
may be sold and converted into money undor the authority of the 
Settlod Land Acts, 1882 to 1890(c), or of the instrument under 
which the infant derives title (rf). 

Apart from these Acts a court of oquity will not, as a rule, allow 
an infant’s realty to be converted into personalty, or personalty into 
realty (c), and will not order the sale of an i lfant's realty even where 
it would be for his benefit(/). Accordingly, money in which an infant 
is interested, if it does not partake of the churactor of realty, cannot 
lawfully be invested in real property ( g ); and if real property in which 
an infant is interested is lawfully sold, the money arising from the 
sale will be impressed in equity with the character of realty (h). 

(s) Trustee Act, 1893 (56 & 67 Viet. c. 63), s. 35 (1). See title Trusts and 
Trustees. 

(£) Trustee Act, 1893 (56 & 57 Viet. c. 53), s. 28. See title Mortgage. 

(u) (1882) 45 & 40 Viet. c. 38 ; (1884) 47 * 48 Yict. c. 18, (1887) 30 & 51 
Yict. c. 30; (1889) 62 & 53 Yict. c. 36; (1890) 53 & 54 Yict. c. 69; and Bee title 
Settlements. 

(a) Fletcher v. Aahburner (1779), 1 Bro. C. O., Appendix, 497, 499. As to the 
doctrine of conversion, eee title Equity, Vol. XIII., pp. 104 et aeq. 

(b) Settled Land Act, 1882 (45 & 46 Viet. o. 38), b. 21 ; Fletcher v. Aahburner, 
supra, at p. 499. 

(c) Settled Land Act, 1882(45 & 46 Yict. c. 38), ss. 3, 4, 59, 60. For Ibe 
purpose of devolution it retaiuB its character of realty (ibid., s. 22 (5)). 

(d) Fletcher v. Aahburner, supra, at p. 499. Whero trustees, who have power 
to sell an infant’s real property, d > not all agiee to do bo, the couit will not 
order the sale even though it would add to the income of the estate (Camden 
(Marquis ) v. Murray (1880), 16 Oh. D. 161). 

(e) Rook v. Worth (1750), 1 Yes. Sen. 460, per Lord Hardwicks, L.O., at p. 461. 

(/) Calvert v. Godfrey (1843), 6 Beav. 97; Re Re Teissier'e Settled Estates, 

Re Re Teissier’s Trusts, Re Teissier v. Re Teissier, [18931 1 Ch. 153, hut see 
Inwood v. Twyne (1762), 2 Eden, 148, per Lord Henley, L.C., at pp. 152, 153; 
Ex parte Grimstone (1772), Amb. 706, 708; Robinson v Robinson (1854), 19 Beav. 
494. 

(g) Gibson v. Scudamore (1726), 1 Dick. 45; Rook v. Worth, supra, per Lord 
HARDWIOXE, L.O., at p. 461; Ex parte Bromfield (1792), 3 Bro. O. 0. 510, 
516; TPare v. Pdlhill (1805), 11 Yes. 257, per Lord Eldon, L.O., at p. 278. 
In a suitable case, however, the infant's money has been authorised to be 
laid out in the purchase of land (Ashburton (Lord) v. Ashburton (Lady) (1801), 
6 Yes. 6), and, by way of salvage, in the improvement of his real property (Re 
Household, Household v. Household (1884), 27 Ch. D. 653; Conway v. Fenton 
(1888), 40 Oh. D. 612). 

(A) Rook v. Worth, supra; Ware v. PolhiU, supra, at p. 278. Compare the 
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Where, however, real property is directed by the court to be Bold for 
the purpose of paying costs, the balance of the proceeds after payment 
of the costs is personalty, and descends as personalty (i). An infant 
whtf is interested in property cannot elect to convert its character 
from personalty into realty or from realty intcupersonalty ( k). 

Sect. 4. —Management and Application for Benefit of Infant. 

Sub-Sect. 1 .—In General. 


Sect. 8. 
Converriefc. 


« 

219. The powers of managing property in which an infant is 
interested, and of applying the income and, in some cases, the 
capital thereof for his benefit, vary according to circumstances. 
Where the infant is interested in the property under a settlement 
or will, any trusts or powers for providing maintenance or educa¬ 
tion for, or otherwise benefiting, him, lawfully created by the settle¬ 
ment or will, are exercisable in respect of the property (l). A power 
to apply income for the maintenance and support of an infant 
authorises its application for his education (hi), and may be exercised 
during his father’s lifetime in spite of the father’s legal duty to 
maintain the infant (n), if the terms of the power so direct (o) oij 
authorise ( p ). If the power is discretionary, the father or mother 
cannot require it to be exercised ( q); and the fathor cannot obtain 
under it recoupment of sums paid by him for maintenance of the 
infant in the past (r). The trustees must exercise their discretion 
for the benefit of the infant, and are not to be deterred from 

statutory results in Foster y. Foster (1875), 1 Ch. D. 588 (sale in partition 
action), and Kelland v. Fulford (1877), 0 (Jh. D. 491 (sale under Lands Clauses 
Consolidation Act, 1845 (8 & 9 Viet. c. 18)). 

(t) Seeley y. Jayo (1717), 1 P. Wms. 889; Carr y. Ellison (1786), 2 Bro. 0. 0. 
56; Van v. Barnett (1812), 19 Ves. 102, per Lord Eldon, L.C., at p. dll. 
Compare Ilouard y. Jutland, [1S91] W. N. 210, and Be Norton, Norton v. Norton, 
1900] 1 Oh. lOi (sales in partition actions at request of infant plaintiffs); anil 
see title Equity, Vol. XIII., pp. 112 , 114. 

(/,•) Burgess v. Booth, [1908] 2 Ch. 648, 0. A., following the general principle 
recognised in Steed v. Preece (1874), L. B. 18 Eq. 192; and see title Equiiy, 
Yol. XIII., p. 111. 

(l) Ball v. Carter (1742), 2 Atk. 354; Lyddon v. Lyddon (1808), 14 Yes. 558 ; 
Prater v. Prater (1827), 6 L. J. (o. s.) (ch.) 90; Meacher v. 1 outig (1834), 2 
My. & If. 490 ; Stocken v. Stocken (1838), 4 My. & Cr. 95; Ellis y. Maxwell 
(1841), 3 Beav. 587; Brophy v. Bellamy (1873), 8 Ch. App. 798 ; Be Alford, 
Hunt v. Parry (1886), 32 Ch. D. 383; Dean v. Dean, [1891] 3 Ch. 150; Ktvg- 
Harman v. Cayley, [1899] 1 I. B. 39. An account will not be ordered as to 
the mode in which the trust or power has been exercised (Bora v. Bora (1863), 
S3 Beav. 88 ). 

(m) Re Breeds’ Will (1875), 1 Ch. D. 226, per Jessel, M.B., at p. 229. 

(») Seepp. 114, 115, post. 

(o) Mundy v. Howe (Earl) (1793), 4 Bro. 0. 0. 224; Meacher v. Young, supra, 
Stocken v. Stocken, supra; Kekewich y. Langston (1840), 11 Sim. 291; White v. 
Crane (1854), 18 Beav. 571; Birch y. Sumner (1857), 3 Jur. (n. s.) 712 ; Newton 
v. Cureon (1867), 16 L. T. 696. 

• (p) Berkeley v. Swinburne (1834), 6 Sim. 613 ; Hawkins v. Watts (1834), 

7 Sim. 199; Stephens v. Lawry (1842), 2 Y. & O. Ch. Cas. 87; Brophy v. Bellamy, 
supra; Malcolmson v. Malcolmson (1885), 17 L. B. lx. 69, 0. A. 

(f ) Thompson v. Griffin (1841), Or. & Ph. 317; Be Lofthouse, an Infant (1885), 
29 Ch. D. 921, O. A.; Be Bryant, Bryant y. Hickley, [1094] 1 Ch. 324. 

MRe Kerrison’s Trusts (1871), L. B. 12 Eq. 422; Wilson v. Turner (1883), 22 
Cb. D. 521, 0. A., overruling Ransoms v. Burgess (1866), L. B.*3 Eq. 773. 


Management 
of property 
and applica¬ 
tion for 
benefit of 
Infant, 


Indirect 
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parent. 
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Trust may 
extend 
beyond 
minority. 


Powers of 
guardians. 


income of 
stock. 


Powers of 
trustees and 
court. 


doing what is for his benefit, because it is also a benefit to the 
father (s). 

A trust or gift for the maintenance and education of an infant, 
or for his use and benefit, if not expressly confined to his minority, 
may extend to a l&iger period (t), and may confer on him a life 
interest (aft. Where a father by settlement or will provides for the 
maintenance of his infant children, the provision is assumed to 
be intended to continue until they attain full age ( b ), and not to 
ceaso, in the case of a daughter, on hen marriage under age (c). 
But it is otherwise where the mother is directed to maintain the 
children till they come of age, and a son marries and leaves the 
maternal roof ( d ). 

Where land is vested in an infant absolutely, his guardian has in 
law certain powers in respect of it ( e ); and certain powers have been 
created by statute in respect of land to which an infant, not being 
a married woman, is beneficially entitled in possession (/). 

Where stock, or money produced by the redemption of stock, is 
standing in tho name of an infant who is beneficially entitled thereto, 
the Chancery Division of the High Court, on the application of the 
guardian of tho infant, or, if there is no guardian, on an application 
in any cause pending in the court, may order all or any part of the 
income of the stock or money to bo paid to the guardian, or any 
other person, for the maintenance and education, or otherwise for 
the benefit of the infant ( g ). 

Where property is held by trustees in trust for an infant, 
powers, in certain circumstances, of applying tho income for his 
maintenance, education, or benefit, liavo been conferred by statute (A); 
and where these are not applicable, the Chancery Division of the 
High Court can, in some cases, by virtue of its inherent jurisdic¬ 
tion (i), direct the income to be appliod towards the maintenance 
of the infant. 

(a) Re Lofthouse, an Infant (1835), 29 Oh. D. 921, 0. A., per COT'ION, L.J., at 
p. 982* 

(t) Ellis v. Maxwell (1841), 3 Bear. 587, 594, 595 ; Longmore v. Elcurn (1843), 
2 x. & 0. Oh. Cas. 363; Carr v. Living (No. 2) (1864), 33 Beav. 474 , Scott v. 
Key (1865), 35 Bear. 291; lie Booth, Booth v. Booth, [1894] 2 Ch. 282; com¬ 
pare lie Breeds' Will (1875), 1 Oh. D. 226. 

(o) Alexander v. M’Cullcoh (1787), 1 Cox, Eq. Cas. 391 ; Soarnes v. Marlin 
(1839), 10 Sim. 2S7; Lewis v. Lewes (1848), 16 Sim. 266; Yates v. Maddan 
(1851), 3 Mao. & G. 532 ; Wilkins v. Jodrdl (1879), 13 Oh. D. 564; Williams v. 
Papworth, [1900] A. C. 563, 667, P. C. 

(b) Chambers v. Ooldwin (1805), 11 Ves. 1; Martin v. Martin (1866), L. B. 1 
Eq. 369, per Page Wood, Y.-C., at p. 371; dissenting from Kime v. Welfitt 
(1830), 3 Sim. 633. 

(c) Chambers v. Ooldwin, supra; Conolly v. Farrell (1846), 8 Boftv. 347. 

(d) Staniland v. Slant land (1865), 34 Bear. 536. 

(e) See pp. 181 et seq.,post. 

(/) See pp. 87 et seq., post. 

(£) Infants’ Property Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 65), s. 32; Re 
JPongerard (1847), l Do G. & Sm. 426; Re Westwood (1865), 6 New Bep. 316. 
The income will be ordered to he paid to the father of the infant on his petition 
(Re Murphy, a Minor (1839), 2 I. Eq. B. 24; Re Naish (1840), 9 L. J. (oir.) 252 ; 
Re Ramon, Ramon v. Ramon (1878), 27 W. B. 260). 

(h) See pp 88, 89, post. 

(i) See pp. 89 et seq., post. As to the nature and extent of equitable juris¬ 
diction, see title -Equity, Yol. XIII., pp. 4 et seq. 
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Sub-Sect. 2. —Statutory Powers of Management and Maintenance. SboT. 4. 

220. Where an infant, other than a married woman, is beneficially Manage- 
entitled to the possession of land, whether under a settlement or meflt and 
will, or by descent (j), certain powers of management and main- Application 
tenance in loference to the land are conferral by statute (k) on ^ Benefit 
the trustees appointed for the purpose by the settlement (i), if °* * naDt » 
any, or, if there are none, then on the persons, if any, who are Management 
for the time being under the settlement trustees with power °* land - 
of sale of the land, of of part thereof, or with power of con- By whom 
sent to or approval of the exercise of such a power of sale(m); exerci&able. 
or, if there are none, then on any persons whom, on the application 
of a guardian or next friend of the infant, tho court having juris¬ 
diction in the matter (u) appoints as trustees for the purpose (o). 

The trustees may enter into possession of and carry on or superin- Extent of 
tend the general management of the laud, with full powers as to the powers, 
timber and buildings thereon, including insurance against fire (p), 
as to the working of mines and quarries usually worked, as to the 
drainage and improvement of the land, and as to making allowances 
to and arrangements with tenants and othors, determining tenancies, 
and accepting surrenders of leases and tenancies ( q ). Out of the 
income of tho land, including the produce of the sale of timber and 
underwood, the trustees must keep down any annual sum and the 
interest of any principal sum charged on tho land, and may pay the 
expenses of management and other outgoings (?■). 


(f) lie Glover , [1890] 1 I. E. 337 ; lie Conley, [1901] 1 Oh. 33; lie Bradshaw, 
[1901] 1 1. R IS. 

(k) Conveyancing and Law of Propeity Act, 1881 (41 & 45 Viet c. 41), s. 42. 

(/) This does not inclndo liustees appointed for the purposes of the Settled 
Land Acts (Re Helyar, Jfelyar v. Beckett, [1902] 1 Oh. 391). 

(rn) Trustees appointed for the purposes of tho Settlod Land Acts arq not 
Bucb trustees (ibid.}. 

(n) The jurisdiction is vested in the Chancery Division of the High Court of 
Justice, and, iu the case of land in the County Palatine of Lancaster, in 
tho Coiut of Chancery of the County Palatine (Conveyancing and Law of 
Property Act, 1881 (41 & 45 Viet. c. 41), s. 69). 

(o) Conveyancing and Law of Property Act, 1881 (41 & 45 Viet. c. 41), s. 42; 
see Tut hill v. TutJnll, [1902] 1 I. It. 429. If the infant’s interest is in an 
undivided shore of land, tho powers may be exercised jointly with the persons 
entitled to or having powers over the other undivided share or shares (Con¬ 
veyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), s. 42 (6)). 
Tie Act does not override tho expression of a contrary intention in the 
instrument under which the infant is entitled, and takes effect subject to its 
terms ond provisions (ibid., s. 42 (7)), and does not apply where tho instrmnont 
came into operation before 1st January, 1882 (ibid., s. 42 (8)). Where these 
powers are not conferred, or are not exercised, the lights of entry into 
possession and management of the land rest with the infant’s guaidian (seo 
pp. 131, 132, post). 

(p) A remainderman can insist on any policy moneys recovered being expended 
in rebuilding under the Fires Prevention (Metropolis) Act, 1774 (14 Goo. 3, 
c. 78), s. 83 ; see title Insurance, p. 542, post; and an infant tenant for life is 
not entitled to a charge for the sum so expended (Re Quiche's Trusts, Poltimore 
V. Quiche, [1908] 1 Ch. 887). 

(q) Conveyancing and Law of Property Act, 1882 (44 & 46 Yict o. 41), 
a. 42 (1), (2). Where the infant is impeachable for waste, the trustees are 
not to oomrnit waste, and are to cut timber on the terms and under the 
restrictions to which the infant would have been subject if of full age 
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Sect. 4. The trustees at their discretion (*) may further apply any income 
Manage- which they think proper, according to the infant's age, for his 
meat find maintenance, education, or benefit, or may pay it to his parent or 
Application guardian to be applied for that purpose (t). 
f t ft The residue of the income is to be invested and accumulated 
oi lma n. j n Becur fties authorised by the settlement, if any, or by law for the 
Application investment of trust money, and the trustees have power to vary 
of income. investments (u). 

« 

Powers of 221. Subject to the provisions of the instrument under which 
maintenance, the interest of the infant arises, and so far as a contrary intention 
is not expressed in it (a), trustees (b) have by statute (c) certain powers 
of maintenance where property is held by them in trust for an infant, 
cither for life or for any greater interest, and whether absolutely, or 
contingently on his attaining full age, or on the occurrence of any 
event bofore his attaining full age (d). These powers do not arise 


(a) This discretion extends to giving post maintenance out of accrued mcomo 
{Be Pitta' Settlement, Collins v. Pitta, [1881] W. N. 225). Where trustees have 
not exercised their discretion, or have exercised it tinder a mistake, puut 
maintenance may be allowed (Maberly v. Turton (1808), 14 Yes. 499; Stapford 
v. Canterbury {Lord) (1840), 11 Sim. 82, 99; Be Wells, Wells v. Wella (1889), 
43 Oh. D. 281). 

(<) Conveyancing and Law of Property Act, 1881 (44 & 45 Yict. c. 41), 
s. 42 (4). 

(u) Ibid., s. 42 (5). AH or any of the accumulations may be applied as 
income of the current year (ibid.). Subject to any such application the 
accumulated fund will belong to the infant absolutely in case of attaining full 
age. If, boing a female, she marries, it will belong to her for her separate use, 
and her receipt after marriage will, even before she attains full age, be a good 
discharge for it. In case of the infant dying undor full age, and, being a female, 
without having been mairied, then, if the infant was, under a settlement, tenant 
for life or by purchase tenant in any entail, the fund is to be held on the trusts, 
if any, declared of tbo fund by the settlement; but, if no such trusts aie 
declared, or the infant was entitled to the land by descent and not by purchase, 
or was tenant thereof in fee simple, absolute or determinable, the fund is to be 
held in trust for the infant’s personal representatives as part of his or her 
personal estate (ibid.). As to the administrative duties of trustees generally, 
see titles Settlements ; Trusts and Trutsees. 

(a) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. o. 41), s. 43 ; 
Be Moody, WoodroJ/e v. Moody, [1895] 1 Ch. 101. A direction to accumulate 
the income is not an expression of a contrary intention (Be Thatcher’s Trusts 
(1884), 26 Ch. D. 426). A gift of residue which would include the income may 
be a sufficient contrary intention (Be Dickson, Idill v. Grant (1885), 29 Ch. I). 
331, C. A., per Fry, L.J., atp. 339); and a gift of an immediate life interest 
will prevent accumulations of income becoming the property of remaindermen 
by virtue of the Conveyancing and Law of Property Act, 1881 (44 & 45 Viet, 
c. 41), s. 43 (2) (Be Humphreys, Humphreys v. Levett, [1893] 3 Ch. 1, 0. A.). 
For form of direction in a will that the statute is to apply as if the testator stood 
tn loco parentis to the infants, see Encyclopaedia of Forms and Precedents, 
Vol. XV., p. 517. 

(b) Including an executor where a testator has made a bequest to an infant 
absolutely (Be Smith, Hendereon-Roe v. Hitchins (1889), 42 Ch. D. 302), and an 
administrator with the will annexed (Be Adame, Verrier v. Haskins, [1906] 
W. N. 220); and see title Executors and Administrators, Vol. XIV., 
p. 273. 

(c) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), s. 43. 

(a) Be MedlocJe, Ruffle v, Medlock (1886;, 55 L. J. (oh.) 738; Be Burton’s Will, 

Banks v. Heaven, [1892] 2 Oh. 38; Be Adame, Adams v. Adams, [1893] 1 Ch. 329; 
Be Clemente, Clements v. Pearsall, [1894] 1 Ch. 665; Be Woodin, Woodin v. Glass. 
[1895] 2 Ch. 309, 0. A ; Re Jeffery, Arnold v. Burt, [1895] 2 Oh. 577. 
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where the interest of the infant depends on an event which may B**M. 
not occur until after he has attained full age ( e ); nor where the M$nag$-> 
infant on attaining full age becomes entitled to the capital of the nw&t and 
property only, and not to the interest accrued during his Application 
minority (/); but they do arise when the infant has a life interest 
determinable on bankruptcy or attempted alienation (g ). ' 

Where the powers arise, the trustees may at their discretion Application 
pay to the parent or guardian, if any, of the infant, or otherwise of income, 
apply for or towards *his maintenance, education, or benefit, 
all or any part of the income of the property, whether or not 
there is any other fund applicable to that purpose, or any person 
bound by law to provide for his maintenance or education ( h ). 

The residue of the income is to be invested and accumulated in 
securities sanctioned by the settlement, if any, or authorised by law 
for the investment of trust money; and tho accumulations are to be 
held for the benefit of the person who ultimately becomes entitled to 
the property from which they arise (i). But the trustees may at any 
time, if they think fit, apply all or any of the accumulations as if 
they were income arising in the then current year (j). 

m 

222. Deposits in the post office savings bank in the name of an Application 
infant under seven years of age may be paid out for his mainten- °^“ e P“^ in 
ance, education, or benefit, where the Postmaster-General is satisfied savings tank, 
that they are urgently needed and will be applied for that 

purpose ( k ). 

Sub-Sect. 3.— Orders of Court as to Maintenance. 

223. The Chancery Division of the High Court has jurisdiction Powers of 
with respect to the income of property belonging to or held in trust conrt M to 
for an infant, to take care of it and apply it for his maintenance or of™come. 
otherwise for his benefit, and accumulate any surplus not required 

to be so applied (/.). But where the property is vested in trustees, 

(e) lie Judkin's Trusts (1884), 25 Cb. D. 743, 749; lie Abrahams, Abrahams 
v. Hendon, [1911] 1 Ch. 108. 

(/) Re Dickson, Hill v. Grant (1885), 29 Ch. D. 331, C. A.; Re Hol/ord, 

Ilolford v. Hol/ord, [1894] 3 Ch. 30, C. A., per Kay, L.J., at p. 52, overruling 
Re Jeffery, Burt v. Arnold, [1891] 1 Ch. 671. 

(g) Re Long, Lovegrove v. Long, [1901] W. N. 166. 

(A) Conveyancing and Law of Property Act, 1881 (44 & 45 Yict. c. 41), 

B ’ 00 43 (1) ; Re Buckley's Trusts (1883), 22 Cb. D. 583 ; Re Wills, Wells 

V. Wills (1889), 43 Ch D. 281; Re Humphreys, Humphreys v. Levett, [1893] 

3 Ch. 1, C. A.; Re Bowlby, Bowlby v. Bowlby, [1904] 2 Ch. 685, C. A., per 
Bomeb, L.J., at p. 710; overruling lie Scott, Scott v. Scott, [1902] 1 Ch. 918. 

(j) Conveyancing and Law of Property Act, 1881 (44 & 45 Yict. c. 41), 
b. 43 (5). It has been held that past accumulations may he applied towards 
past maintenance (Re Pitts' Settlement, Collins v. Pitts, [1864] W. 5f. 225). 

(A) Savings Banks Act, 1887 (50 & 61 Viet. c. 40), s. 1; Post Office Sayings 
Bank Regulations, 1900, reg. 27 (3) (Statutory llules and Orders Revised, 

Yol. XL, Sayings Bank, p. 64). 

(1) Wellesley v. Wellesley (1828), 2 B1L (n. 8 .) 124, H. L., per Lord 
•RwnvjiTiAT.il! , at pp. 133, 134; Coster v. Coster (1836), 1 Keen, 199; Re Allan, 

Havelock v. Havelock (1881), 17 Ch. D. 807; Re Smeed (1886), 2 T. L. R. 535. As 
to the income of stock, or money produced by the redemption of Btock, standing 
in the name of the infant, see p. 86, ante. As to orders of coi^rt generally, see 
title Judgments and Obdebs. When the property does not exceed £500 the 
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upon whom a power has been expressly conferred of applying at 
their discretion all or any part of the income for the maintenance, 
education, or benefit of the infant (in), the court will not override 
or interfere with that discretion, if the trustees actually exercise 
ifc(n), and aro not* manifestly doing so in a manner prejudicial 
to the infant’s interests (o). If there are two funds producing 
income available for maintenance, and there has been no exercise 
of discretion on the subject by trustees wlio are invested with the 
discretion, the court will order maintenance from the income of the 
fund from which it is most for the benefiL of the infant that he 
should receive it (p). 

Maintenance will be ordored out of income directed to be 
accumulated, where there appears to be a paramount intention that 
the infant shall bo suitably maintained (q). 

In exceptional cases (r), where the income is insufficient, the 
court has directed maintenance for an infant or some other outlay 
for his benefit to be provided out of the corpus of his personal 
property (*), and even, where necessary, by a charge on his real 
property (a). But the corpus of real property will not be charged 


county court has jurisdiction (County Courts At, , 1888 (31 & 52 Yict. o. 43), 
s. 67 (6)). As to rnonov recovered by an infant in the county court, bco title 
County Courts, Vol. VJII., p. 497. 

(m) See p. 86 , ante. 

(n) Wilson v. lurner (1883), 22 Ch. D. 621, 0. A. ; Re Wells, Wells v. Wells 
(1889), 43 Ch. D. 281, per Noian, J., at pp 286, 287. 

(o) Brophy v. Bellamy (1873), 8 Ch. App. 798 ; Re Hodges, Davcy v. Ward 
(1878), 7 Ch. D. 764; Re Lofthonse, an Injant (1885), 29 Ch. D. 921, 0. A.; Re 
Bryant, Bryant v. lhcldey, [1891] 1 Ch. 324. 

(p) Foljambe v. Willoughby (1821), 2 Sim. & St. 165; Lucas v. King (1863), 
11 V. It. 818; Martin v. Martin (I8G6), L. R. 1 Eq. 369; Re Wells, Wells v. 
Wells, supra, per Nokth, J., at jp. 286, 287. Tt will ho ordotod out of the 
income of a fund in which the infant has a defeasible or limited interest 
rather than out of pioperty to which ho is absolutely entitled ( Ravenhill v. 
Danscy (1723), 2 P. Wms. 179 ; Bruin v. Knott (1843), 1 Ph. 572; Lygon v. 
Coventry (Lord) (1845), 14 Sim. 41; Methold v. Turner (1851), 4 De Q. & Sm. 
249 ; Futley v. Ilyder (1872), 41 L. J, (on.) 583); except whcio the income of 
one fund is oxpressly directed to be only applied for his maintenance so far as 
actually necessary (Rawlins v. Goldfrap (1800), 5 Ves. 440). Compare Gtsbor .a 
v. Gisborne (1877), 2 App. Cas. 300, where the trustees had an “ uncontrollablo 
discretion.’' 

(q) Re Allan, Ilavclockv. Havelock ^1881), 17 Ch. D. 807; Re Collins, Collins v. 
Collins (1886), 32 Ch. D. 229;. Re Alford, Hunt v. Tarry (1886), 32 Ch. D. 383; 
Re Walker, Walker v. Duneombe, [1901] 1 Ch. 879; and Bee Re Colgan (Infants) 
(1881), 19 Ch. D. 305. 

(r) Walker y. Wetherell (1801), 6 Ves. 473. A trustee has no power to break 
in upon the capital unless expressly authorised to do so by the terms of the 
trust (ibid., at p. 474). 

(«) Barlow v. Grant (1684), 1 Vem. 255 ; Harvey 7. Harvey (1722), 2 P. Wms. 
21; Ex parte Green (1820), 1 Jac. & W. 253 (where the property was very 
small); Re Swift, Ex parte Swift (1828), 1 Russ. & M. 575; Re Chambers, 
Eon parte Chambers (1829), 1 Russ. & M. 677 ; Fentiman v. Fentiman (1842), 13 
Sim. 171; Bridge v. Brown (1843), 2 Y. & C. Ch. Ctas. 181; Farrance v. Viley 
(1862), 21 L. J. (CH.) 313 (whore tne property was nnder £20); Re Lane (1863), 
17 Jur. 219 ; Re Clarke (1853), 17 Jur. 362; Re Welch (1854), 23 L. J. (CH.) 344. 

(a) Ex parte Whitehead (1828), 2 Y. & J. 243 ; Fentiman ▼. Fentrman, supra; 
Re Corkers, Minors (1846), 3 Jo. & Lat. 377; Re Allen (I860), cited in Re 
Howarth (1873), 8 On. App. 415, 417, n. (6); Nottley v. Palmer, Nottley 7. Nottley 
(1805), 11 Jur. (N. s.) 968; Re Howarth, supra. But the charge will not, in hu 
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where the infant has only an estate in tail or some other limited 
interest(6). 

Where necessary, maintenance may be ordered out of capital or 
income in which the infant has only a reversionary or a contingent 
interest (c). But if the interest be taken under a will, the testator’s 
creditors will be safeguarded ( d ) ; . and where recourse is had to 
income or corpus to which the infant is not absolutely entitled in 
possession, its recoupment, in the interest of parties who are 
prejudiced by the transaction, will be secured by a policy of assur¬ 
ance on the life of the infant ( e), or by a charge on any interest in 
\ omainder which he may have in the property (/). 

224. The court will not relieve the father of his legal duty to 
maintain his infant children (g) by directing maintenance out of 
their property (/<), unless he is not in a position to maintain them 
in a manner suitable to their expectant fortunes (i). 

"Where maintenance is allowed, the amount will depend upon 
the age, position, and fortune of the infant ( k ). The court will 

absence, bind tho person on whom tho estate will descend as heir, if the infant, 
dies before attuiamg full ago (lie Jloirnrth (1873), 8 Ch. App. 415, 418). 
lie Eowarth, supra, was apparently decided on tho ground that a judgment 
might be obtained against the infant for necessaries euppliod to him by which 
his inheritance would be bound ( ibid ., per James, L J., at p. 418). It went to 
the very verge of the law, and perhaps beyond it ( Cadman v. Cadman (1886), 
33 Ch. D. 397, 0. A., per Lindley and Lopes, L.JJ., at p. 401). See also 
Ex parte M’Kcy (1810), 1 Ball & 13. 405. 

( b ) He Hamilton ( Infants ) (1885), 31 Ch. D. 291, C. A.; Cadman v. Cadman, 
supra ; lie Hanibrough's Estate, llamhrough v. llamhrough, [1909] 2 Ch. 
020. 

(c) Kilminster v. Noel (1834), 4 L. J. (cn.) 52; lie llaye, Ex parte Haye 
(1849), 3 l)e G. & Sm. 485 ; lie Witte v. Palin. (1872), L. It. 14 Eq. 251; oveu 
where such income is directed to bo accumulated (fie Colyan ( Infants) (1881), 19 
Ch. D. 305). 

(d) Revel x. Wulkmson (i748),l Ves. Son. 93, per Lord Hakdwicke, L.C., at 
p. 95. 

(r) Re Arburkle (1866), 14 W. It. 535; Re Robinson (Rosa), an Infant (1868), 
16 W. 11. 1106; De Witte v. Palin, supra ; Re Ilnur, an Infant (1882), 30 "W. It. 
922; Re Tanner (1884), 63 L. J. (cn.) 1108, per Kay, J., at p. 1110 . 'IIjo order 
in Re Arbuckle, supra, is set out in 2 Seton, Judgments und Orders, 6th ed., 
pp. 1002 et seg. 

(/) Fentiman v. Fentiman (1842), 13 Sim. 171; Re Cvlgan (Infants), supra; 
Re Tanner, supra, per Kay, J., at p. 1110. 

(o) Scepp. 114, 115 , post. 

(A) Jackson v. Jackson (1737), 1 Atk. 513, 515 ; Rutler v. Butler (1743), 3 Atk. 
58, 60; Barley v. Barley (1746), 3 Atk. 399 ; A ndrnvs v. Partington (1790), 2 
Cox, Eq. Cas. 223. There is no similar obligation on the mother during the 
father’s lifetime (Haley v. Bannister (1819), 4 Madd. 275; llodgens v. Hodgens 
(1837), 4 Cl. & Kin. 323, H. L.); or alter his death (Bouglas v. Andrews (1849), 
12 Beav. 310). 

(*) Buckworth x. Buckworth (1784), 1 Cox, Eq. Cas. 80; Haley v. Bannister, 
supra; Re Williams, Ex parte Williams (1846), 2 Coll. 740. If the infant's 
fortune is large, a liberal viow will be taken of the father’s position (Jervoise 
x. Silk (1813), Coop. G. 62; lie Williams, Ex parte Williams, supra; Re Allan, 
Havelock v. Havelock (1881), 17 Ch. D. 807). 

(k) Ex parte Petre ( 1802), 7 Ves. 403; Hay v. Johnston (1856), 21 Beav. 536, 
per xtOMiLLY, M.R., at pp. 537, 538; Griggs v. Gibson, Maynard v. Gibson 
(No. 2), Ex parte Maynard (1866), 14 W. R. 538 ; Re Allan, Havelock x. Havelock, 
supra; Re Collins, Collins v. Collins (1886), 32 Ch. D. 229; Barpesx. Ross, [1896] 
A. 0. 625; Re Walker, Walker v. Buncombe t [1901] 1 Ch. 879. The amount may 


Shot. 4. 

Manage¬ 
ment and 
Application 
for Benefit 
of Infant. 

Where 
infant has 
only a 
reversionary 
or contingent 
interest. 

Maintenance 

during 

father’s 

lifetime. 

Amount of 
maintenance. 



92 


Infants and Childken. 


Sect. 4. 

Manage¬ 
ment and 
Application 
for Benefit 
of Infant. 


Allowance 
for past 
maintenance. 


Advance¬ 
ment out of 
capital by 
t-usteo or 
the court. 


take into consideration the pecuniary position of the infant’s 
fathor (l), or mother (m), and also the interests of his brothers or 
sisters, who are otherwise insufficiently provided for, and jnay 
benefit by the alliance (n). The court may allow a larger sum 
than is actually required for his maintenance ( o ), and, if his 
interests so require, a further ‘amount will be directed, notwith¬ 
standing that maintenance has been expressly provided for him 
under a settlement or will ( p). 

On the same principles as regulate directions for future 
maintenance, the court will direct the recoupment of sums advanced 
for the past maintenance of the infant by his father (q), or 
mother (r), or other relatives (s), or by executors or trustees (f), 
or a stranger (u), except where the advances must be regarded as 
having been made by way of gift (a). 

Sub-Sect. 4 — Advancement out of Capital. 

225. An advancement for placing the infant out in life, or 
otherwise for a special benefit to him, as distinct from ordinary 
maintenance and education (6), may be made by a trustee in suit¬ 
able cases out of the capital of the personal estate in which the 
infant has a vested or presumptive or contingent interest, where it 
is authorised by the terms of the trust (c), and by the Chancery 


be increased as the infant grows older ( Nunn v. llarvey (1848), 2 I)e G. & Sm. 
301). 

(1) Hill v. Cliapman (1787), 2 Bro. 0. 0. 231 ; Jervotse v. Silk (1813), Coop. Q-. 
62; lie Allan, Havelock v. ifavclock (1881), 17 Oh. D. 807. But a direct benefit 
will not be given to the fathor out of an infant’s pioperty (Be Stables (1852), 21 
L. J. (cn.) 620). 

(t*i) lloach v. Qarvan (1748), 1 Ves. Sen. 167, per Lord Habdwicke, L.C., at 
160; Heysham v. Ileysham (1786), 1 Cox, Eq. Cas. 179; Barnes v. Rose, 
1896] A. 0. 623. 

(n) Lanoyv. Athol {Duke and Duchess') (1742), 2 Atk. 444,per Lord Habdwicke, 
L.O.,atp. 447 ; Tweadell v. Tweddell (1822), Turn. & E. 1, per Lord Eldon, 
L.O., at p. 13; Wellesley/ v. Beaufort (Duke) (1827), 2 Buss. 1, per Lord Eldon, 
L.O., at p. 28; Re TFe£(2 (a Person of Unsound Mind ) (1882), 20 Ch. D. 461, 
0. A., per Jkssel, M.R., at p. 467; Re Walker, Walker v. Dancombe, [1901] 1 
Ch. 879. The interests of an illegitimate brother of the infant have even bojQ 
considered ( Bradshaw v. Bradshaw (1820), 1 Jac. & W. 647). 

(o) Brown v. Smith (1878), 10 Ch. D. 377, 381,0. A. ; Re Lofthouee, an Infant 
(1886), 29 Ch. D. 921, 932, O. A. 

(p) Aynswortli v. Pratchett (4807), 13 Yes. 321; Re Walker, Walker v. Duncombe, 
supra. 

(q) Reeves v. Brymer (1801), 0 Yes. 425; Sherwood v. Smith (1801), 6 Yes. 
454; Ex parte Darlington (1809), 1 Ball & B. 240; Parsons v. Peters (1866), 11 
Jur. (n. 8 .) 150 ; Re Hodges, Davey v. Ward (1878), 7 Ch. D. 754. 

(r) Coster v. Coster (1836), 1 Keen, 199 ; Bruin v. Knott (1843), 12 flfr n. 436, 
456; Brown v. Smith, supra. 

(«) The amount has been recouped to a brother ( Boycot v. Cotton (1738), 1 
Atk. 562, 656, 557), and to a brother-in-law (Re Welch (1854), 23 L. J. (on.) 
344). 

(t) Sisson v. Shaw (1804), 9 Ves. 286; Collis v. Blackburn (1804), 9 Ves. 470; 
Maoerly v. Turton (1808), 14 Yes. 499. 

(u) Marlow v. Pitfield (1719), 1 P. Wins, 658. 

fa) Be Cottrell’s Estate, Joyce v. Cottrell (1871), L. R. 12 Eq. 666. 

13 W *jj n ^ lCr V ' (1801)» 6 Ves. 473, 474; Simpson v. Brown (1866), 

(e) Bs Aldridge , Abram v. Aldridge (1886), 66 L. T. 664, 0. A. 
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Division of the High Court-eut of capital in which the infant has 
an absolute interest (rf), or, with the consent of the other persons 
interested, out of capital in which he has less than an absolute 
interest (e). The court, however, has no power # to charge the real 
estate of an infant for the purpose of his advancement (/). The 
mere conferring of “a power of advancement ” upon trustees, without 
specifying the property out of which the advancement is to be made, 
does not authorise it to be made out of capital to which the infant 
would otherwise have no tight (#). 

The word “ advancement ” is properly appropriate to an early 
period of life ( h); but a power of advancement is often so worded 
as to include any other benefit, and its operation is sometimes 
expressly extended beyond infancy (i). Such extension must, 
however, be expressly authorised (j). If a trustee without express 
authority makes an advance, for a proper purpose, out of capital to 
which the infant is absolutely entitled, the advancement will be 
sanctioned (k). If the infant was only entitled to the capital con* 
tingently on his attaining full age, the advancement will be allowed 
if the infant attains full age (Z); but if he dies during minority, the 
trustee will be liable to account for the advance to the person who' 
thereupon becomes entitled to the property (m). 

226. The advancement must not be merely to put money into 
the infant’s pocket (n), but must be for a definite purpose for the 
infant’s benefit (o). 

The advancement must be replaced, if it is not applied to the 
intended purpose through the default or negligence of the trustee 


(d) Walker v. Wetherell (1801), 6 Yes. 473, 474, per Gbant, M.E., at p. 474 ; 
Curtis v. Curtis, [1901] I. 11. 374. 

(e) Evans v. Massey (1826), 1 Y. & J. 190. In Franklin v. Oreen (1690), 2 Vern. 
137 (as explained in Lowin on Trusts, 11 th ed., pp. 718, 719, n. (a)), the 
advancement of an infant who died before attaining full age was sanctioned as 
against his brothers and Bisters who took his share in the capital by survivorship, 

(/) Re Be Teissier’s Settled Estates, Re Be Teissier's Trusts, Be Teissier v. 
Be Teissier, [1893] 1 Ch. 153. 

M Re Aldridge, Abram v. Aldriilge (1886), 55 L. T. 554, 0. A. 

(h) Re Kershaw's Trusts (1868), L. R. 6 Eq. 322, per Maliks, V.-C., at p.323. 
(t) Ibid.; Lowthcr v. Bmtinck (1874), L. E. 19 Eq. 166; Re Breeds' Will 
(1875), 1 Ch. D. 226. 

(j) Clarke v. Hogg (1871), 19 W. E. 617. 

(k) Worthington v.M'Craer (1856), 23 Beav. 81, per Romilly, M.R., at p. 85. 
But the advance will not bo sanctioned where the infant's father is the 


trustee ( Barley v. Barley (1746), 3 Atk. 399). 

l) Worthington v. M'Craer, supra. 

m) Ibid., at pp. 85, 86. 

(») Roper-Gurzon v. Roper-Curzon (1871), L. E. 11 Eq. 452, per Lord 
Eomilly, M.E., at p. 453. 

( 0 ) It has been allowed for purchasing a commission in the army (Cope v. 
Wilmot (1771), cited in Thompson v. Thompson (1844), 1 Coll. 381, 396, n. (a); 
Evans V. Massey (1826), 1 Y. & J. 196 ; Lawrie v. Bankes (1858), 4K.&J. 142); 
putting out as apprentice (Swinnock v. Crisp (1681), Freem. (OH.) 78; Frank¬ 
lin v. Oreen, supra; Simpson v. Brown (1865), 13 W. E. 312; Curtis v. Curtis, 
supra ); emigrating (Re England (1830), 1 Buss. & M. 499; Re Salter's Trusts 
(1866), 17 L Ch. B. 176); purchasing an outfit (Re Welch (1854), 23 L. J. 
(ch.) 344 ); furnishing a house (Perry v. Perry (1870), 18 W. B 482); pro¬ 
viding on marriage a Battled fund to yield income (Roper-Gurzon v. Roper- 
Gurzon, supra). 
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making but not if, immediately after its having been so 

applied, the purpose fails owing to circumstances over which be 
has no" control (q). • 

• Sect. 5. — Settled Land. 

Sub-Sect. 1 .—Statutory Settlement where Infant absolutely Entitled. 

227. Land to which an infant is entitled in possession (r) in his 
own right is for the purposes of the Settled Land Acts, 1882 to 
1890 (*), settled land (i), and is subject to all the provisions of these 
Acts with reference to settled land (a); the infant being deemed 
tenant for life thereof (&). 

Sub-Sect. 2. —Dealings with Settled Land. 

228. In the case of an infant’s land which is thus settled 
land (c), and also where a tenant for life, or a person having 
the powers of a tenant for life under the Settled Land Acts, 1882 
to 1890 ( d ), is an infant, or where an infant would, if he were of full 
age, be a tenant for life, or have tiio powers of a tenant for life (e), 
the powers of a tenant for life under these Acts(/) may be 
exercised on behalf of the infant by the trustees of the settlement, 
or, if there are none, by such persons and in Buch manner as the 
court on the application of a testamentary or other guardian or next 
friend of the infant either generally, or in a particular case, orders ( g). 


(р) Simpson v. Ih own (1805), 13 W. R. 312. 

(</) Lavyrie v. Bankes (1858), 4 Iv. & J. 142, where tho commission purchased 
with the advancement was sold a few months afterwards. 

(r) Including' an infant having a vested estate liable to be divested in case of 
death before attaining full ago (lie James' Settled Estates (1884), 32 W. R. 80S), 
and the infant heir of one partner in a partnership owning land (lie Wells (1883), 
31 W. R. 764), but not an infant having only a contingent interest (Be Horne's 
Settled Estate (1888), 39 Ch. D. 84, 0. A., per NohTII, JT, at p. 89). 

(s) (1882)45 & 46 Viet. c. 38; (1884) 47 & 48 Viet. c. 18; (1887) 50 & 61 
Viet. c. 30 ; (1889) 52 & 53 Viet. c. 36, (1890) 53 & 54 Viet. c. 69. 

(t) Settled Land Act, 1882 (45 & 46 Viet. o. 38), b. 59. 

(а) Ibid. See title Settlements. 

(б) Settled Land Act, 1882 (45 & 46 Viet. c. 38), s. 59. Except where the 
infant has only a contingent interest in the land (lie Liddell, Liddell v. Liddell 
(1882), 62 Tj. J. (ch.) 207; Be Horne's Settled Estate, supra; He Sparrow's 
Settled Estate, [1892] 1 Ch. 412), and except also, perhaps, where the infant is a 
married woman (see note (/i),.p. 95, post). The application of the powors and pro¬ 
visions of the Sottled Land Acts, 1882 to 1890 (see note (*), supra), to the lands 
of infanta has practically superseded the provision of tho Conveyancing and Law 
of Property Act, 1881 (44 & 45 Viet. e. 41), s. 41, that land to which an infant 
is entitled in his own right for an estate in fee simple, or for any leasehold 
interest at a rent, is to he deonjed a settlod ostate within the Settled Estates 
Act, 1877 (40 & 41 Viet. c. 18); and soo title Settlements. 

(с) See note (t), supra. 

(d) See note (a), supra. 

(e) Seo Settled Land Act, 18S2 (45 & 46 Viet. c. 38), s. 58. 

( f) Ibid., as. 3—20, 25—31; Settled Land Act, 1890 (53 & 64 Viet. o. 69), 
ss. 5—12; and title Settlements. 

(g) Settled Land Act, 1882 (45 & 46 Viet. o. 38), s. 60. The persona 
appointed by the court to act as trustees may be empowered to sell the infant’s 
land out of court, if a sole appears to be for tho benefit of the infant (Be Price, 
Leighton v. Price (1884), 27 Oh. D. 662). For form of conditional oontraot for 
sale of land of infant absolutely entitled, where there are no trustees of the 
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But it ib doubtful whether tfeese powers are exercisable where the 
infant is a married woman (h). ^ 

The trustees of the settlement, for the purposes of the oettled 
Land Acts, 1882 to 1890 (i), are not constituted trustees with power 
of sale of the settled land within the meaning of the Conveyancing 
and Law of Property Act, 1881, e. 42 (k), so as to entitle thorn to enter 
into possession of the land during a minority and hold it as against 
the testamentary guardian of the infant (l ); but they can exercise 
their powers without the 1 consent of the testamentary guardian (ra). 

Where in the absence of trustees of the settlement persons 
aro authorised by an order of court to exercise the powers of a 
tenant for life on behalf of an infant during his minority in relation 
to the sale of land, and to carry out a certain sale (n), it is not 
necessary to appoint trustees of the settlement for the purpose of 
receiving notices of the sale (o); but the order in such a case ought 
to direct that the purchase-money be paid into court ( p ). 

Sect. 6. —Registered Land. 

229. Where a person who, if not under disability, might havo 
made an application, givon a consent, done an act, or beon party to 
a proceeding, in relation to any land or charge under the Land 
Transfer Acts, 1875 and 1897 ( q ), is an infant, his guardian may 
act on his behalf in the same manner as he himself, if freo from 
disability, might have done in those respects, and may otherwise 
represent him for the purposes of these Acts (r). Where an infant 
has no guardian, the court may appoint a guardian to act on his 
behalf for such purposes, and may from time to time change the 
guardian (#). 

The provisions of the Trustee Act, 1893 (t), with respect to 
infant trustees and mortgagees and the making of vesting orders, 
apply to registered land and charges (a). 

The option which is given to a tenant for life of deciding 
whether settled land Bhall bo registered in his name, or, where there 
am trustees with power of sale, in the names of those trustees, or, 


settlement, see Encyclopedia of Forms and Precedents, Vol. XII, p. 200 ; and 
for form of conveyance by trustee, aeo ibid., pp. 52(5, 718. 

7») Settled Land Act, 1882 (45 & 46 Yict. c. 38), a. 61 (1). 

♦) See note (s), p. 94, ante. 

It) 44 & 45 Viet. c. 41 ; see pp. 87, 88, ante. 

l) He Helyar, Jlelyar v. Beckett, [1902] 1 Oh. 391. 

m) lie Newcastle'8 {Duke) Estates (1883), 24 Ch. D. 129, 142. 

n) See note (y), p. 94, ante. 

o ) Under the Settled Land Act, 1882 (45 & 46 Yict. c. 38), a. 45. 

p ) Me Dudley's {Countess) Contract (1887), 35 Ch. D. 338. 

q) 38 & 39 Viet. c. 87; 60 & 61 Viet. c. 65. 

r) Land Transfer Act, 1875 (38 & 39 Viet. c. 87), s. 88 . Ab to registered 
land generally, see title Keal Property and Chattei-s Heat,. 

(s) Land Transfer Act, 1875 (38 & 39 Viet. c. 87), s. 88. 

(t) 66 & 57 Viet. c. 53. 

(a) Land Transfer Act, 1875 (38 & 39 Viet. c. 87), a 85. The Trustee Act, 
1893 (56 & 57 Viet. c. 53), is now substituted for the Acts referred to in the 
Land Transfer Act, 1875 (38 & 39 Viet. c. 87), s. 85 (see Interpretation Act, 1889 
(52 & 53 Viet. c. 63), s. 38 (1)); and see title Trusts an d Tb ustkks. 
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88ot. 6. where there is an overriding power of appointment of the fee 
Registered simple, in the names of the persons in whom that power is 

Land. vested ( b ), is exercisable in the case of an infant tenant for life by 

his guardian (c). 

Infant 230. Where a doubtful question, either of law or fact, arising 

in^doubtfui u P on examination of the title to land in which an.infant is 
question of interested, is referred by the registrar for the opinion of the High 

law or fact. Court of Justice (d), any other person interested in the land may 

apply to the court, as defined by the Land Transfer Act, 1875 (e), 
for a direction that the opinion of the court to whom the case is 
referred shall be binding upon the infaut (/). The court to whom 
the application is made may, if necessary, appoint a guardian to 
appear on behalf of the infant; and, if it is satisfied that the interests 
of the infant will be sufficiently represented in any case, it makes 
an order declaring that the infant shall be conclusively bound ; 
and he is thereupon conclusively bound by any decision of the court 
having cognisance of the case (g). 


Sect. 7. — Copyholds. 

Capacity of 231. An infant may take a copyhold estate by grant (h), and 
infant to be ma y become entitled thereto by descent or by surrender to the use 
■ copy o er. q w jp or otherwise (i); and, in the absence of a special custom 
to the contrary, the lord is bound to admit an infant, who is entitled 
to become tenant of a copyhold tenement ( k ), on due claim by his 
guardian in socage, that is, his next of kin to whom the tenement 
cannot descend (/.). 

Admittance Where an infant is entitled by descent, or by surrender to the 
of infant. the use of a will, or otherwise, to be admitted tenant of copyhold 
land, he, in his own person or by his guardian (m) or attorney (n), 


[b) Land Transfer Act, 1897 (60 & 61 Yict. o. 65), s. 6. 

(e) Land Transfer Act, 1875 (38 & 39 Yict. c. 87), s. f “ 

(a) Ibid., b. 74. 

(e) 38 & 39 Viet. c. 87. the senior judge of the Chancer; Division of 
the High Court of Justice (or in his absence, or at his request, an; other judge 
of that division, and during vacation, the vacation judge or the count; cou. t), 
os the case may bo {ibid., s. 114 ; Land Transfer Rules, 1903, r. 299 (Statutory 
Rules and Orders Revised, Yol. VII., Land (Registration), England, p. 82)). 

(/) Land Transfer Act, 1875 (38 <x 39 Viet. o. 87), s. 76. 

I q) Ibid., b. 77. 

(h) Coke, Complete Copyholder, s. 35 ; Watkins, Treatise on Copyholds, 
7th ed., Yol. II., p. 79. As to an infant’s capacity to act as steward of a 

manor, Bee p. 56, ante. As to copyholds generally, see title Copyholds, 

Vol. VIH., pp. 1 el eeq. 

(») Infants’ Property Act, 1830 (11 Geo. 4 & 1 Will. 4, o. 65), s. 3. 

(k) Watkins, Treatise on Copyholds, 7th ed., Vol.I., p. 272; Vol. II., p. 101. 

S I bid. ; 2 Roll Abr. 40, tit. Gardein (P.) 1; S. v. Willy (. Inhabitants ) (1814), 
& S. 004. 

(m) As to the appointment and duties of the guardian of an infant copyholder, 
see title Copyholds, Vol. VJJI., pp. 80, 81. 

fn) An infant who has no guardian may, by writing under his hand and seal, 
appoint one or more attorneys on his behalf to appear and take an admittance 
to copyhold land (Infants’ Property Act, 1830(11 Ueo. 4 & 1 Will. 4, c. 65), s. 4). 
For form of appointment, see Encyclopaedia oi Forms and Preoedents, Vol. VI., 
p. 558 ; and for form of admittance of an infant by next friend, see ibid., 
Vol. V., p. 215. 
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as the case may require, is to appear at one of the three next Sbot. 7, 
courts kept, after the usual notice, for the manor of which the land Copyhof^p, 
is parcel, and there offer himself to be admitted (o). In defaultof ! 

appearance of the infant in person or by his guardian or attorney, 
and of acceptance of the admittance, the lord or his steward, after 
the three courts have been held and proclamations regularly made, 
may at a subsequent court appoint an attorney to take the 
admittance of the infant (p). 

If the fine on the admittance of an infant (q) is not paid within Etaeon 
three months after a written demand has been left with his ^ mlttanoe - 
guardian, or with the infant himself, if he has no guardian, the lord 
of the manor may enter upon and hold the land for the purpose of „ 
recovering the amount of the fine, with incidental costs, out of the 
rents and profits (: r ); and a guardian, who pays to the lord the fine 
and the amount of those incidental costs, may enter upon and hold 
the land for the purpose of re-hnbursing himself the sum so paid 
by him (a). 

232. An infant is not liable to forfeit his copyhold land for Forfeiture, 
neglecting or refusing to come to a court, or to be admitted to the 

land, or to pay a fine imposed upon his admittance thereto ( t), or 
for any other cause (a); except, after reaching the age of discretion, 
for contempt, as by refusing to pay the accustomed rent, or 
committing voluntary waste, after frequent warning from the 
lord ( b). 

233. The surrender of copyhold land by an infant has been Surrender 
recognised as valid by special custom (c). But where thero is copyholder 
no such special custom, it is voidable by him on attaining full age, 

or by his successor in title, if he dies before attaining full uge t or 
without confirming it(<Z). 

Sect. 8 .—Leaseholds and Leases. 

Sub-Sect. 1.— Acquisition and Tenure by Infant. 

(i.) In General. 

234. A lease to an infant, or the assignment of a lease to an Lease to 
infant, is voidable by him when he comes of age (c), and he cannot infRnk - 

fol Infants’ Property Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 65), s. 3. 

(p) Z&tU, s. 6 . 

(a) Ibid., ss. 6, 6 , 10. 

- (r) Ibid ., ss. 6, 7. 

(«) Ibid., s. 8. 

(f) Ibid., s. 9. But the lord may soisse the land quouaque (Dimes v. Grand 
Junction Canal Co. (1846), 9 Q. B. 469 ; Dimes v. Grand Junction Canal 
{Proprietors) (1852), 3 H. L. Cas. 794); and boo title Copyholds, Vol. VIII., 
p. 49. _ 

(а) Coke, Complete Copy-Holder, s. 59. 

(б) Ibid. 

(e) At the age of twelve years (Lyde v. Somister (1639), Toth. 109); and even 
at theage of four or five years {Is ay ter v. Strole (1686), 2 Eep. Gh. 178, [892J). 

(d) Watkins, Treatise on Copyholds, 1st ed., VoL I., pp. 62, 63; see title 
Copyholds, Vol. VHI., p. 96. 

( 0 ) Bac. Abr., tit. Infancy and Age (I.) 8 , 7th ed* * 376; Kdsey't Cats 
H.L.—XVII. 
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be sued on the covenants contained in the lease, either during 
infancy, or after attaining full age, for rent falling into arrear during 
his infancy (/), nor for a sum in respect of his use and occupation 
of the demised premises ( g ), unless it can be shown that they were 
necessary for a person in his. station of life ( h). But apparently 
the lessor can distrain against him for rent in arrear (t). 

A surrender of a lease by an infant is void if a new lease in 
consideration of which it is made is for any reason void (j). 

i 

(ii.) Renewable Lease. 

235. Where an infant is entitled to a renewable lease, he or his 
guardian or some other person appointed in bis place may be 
empowered by an order of the High Court of Justice, or either of the 
Chancery Courts of Iiancaster or Durham (k), where those courts 
respectively have jurisdiction, to surrender the lease, and take for 
the benefit of the infant one or more new similar leases of the 
promises comprised in the surrendered lease (l). The fine or 
premium paid on tlio ronowal, and the incidental expenses, must be 
paid out of the infant’s estate or will be a charge on the premises (in). 

236. The principle of equity that a trustee, or guardian, or any 
one otherwise in a fiduciary position, who takes a renewal in his 
own name of a lease in which tho person to whom he stands in a 
fiduciary position is interested as lessee, holds the new lease in 
trust for that person (??), is enforced with special strictness when 
that person is an infant (o); even though the lessor refuses to 


(1613), Cro. Jao. 320; Mahnn y. O'Farrell (1817), 10 I. L. B. 627; Blake v. 
Con'cannon (1870), 4 I. It. C. L. 323. Tho lessor can avoid tho leaso if the 
infant has obtained it on tho protonco of being of ago ( Lempriere v. Aanye (1879), 
12 Oh. D. 676). 

(f) Infants Beliof Act, 1874 (37 & 38 Yict. c. 62). 

(g) Lowe v. Griffith (1835), 1 Scott, 458 ; Lempriire v. Lange, supra. 

\h) Crisp v. Churchill (1791), citod in Lloyd v. Johnson (1798), 1 Boa & P. 
340 ; Lowe v. Qiiffith, supra. 

(/) In Conny's Case (1611), 9 Co. Eep. 84 b, it was laid down that an info it 
who hold a tenement of a manor subject to a quit ront could be distrained upon 
for the rent in arroar during his minority. 

(j) Lloyde v. Gregory (1638), W. Jo. 405. An infunt cannot surrender a 
leaso; yet if ho takes a now loase for a groator interest, it is good until avoided 
by him. But if he takes a new lease for the same torm and no more, it is void, 
bocause it is without increase of term or decrease of rent ( Grange y. Tivtng 
(1665), O. Bridg. 107, per Bridgman, O.J, at p. 117). As to surrender of 
leases generally, see title Landlord and Tenant. 

! k ) As to these courts, see title Courts, Yol. IX., pp. 120, 124. 

1) Infants’ Property Act, 1830 (11 Geo. 4 & 1 Will. 4, o. 65), ss. 12, 16, 31, 
36, 36. Tho comt has jurisdiction where tho legal estate is vested in trustees 
(Re Griffiths (an Infant) (1885), 29 Ch. D. 248). As to tho power of trustees to 
ronew such leases, see title Trusts and Trustees. 

(m ) Infants’ Property Act, 1830 (11 Geo. 4 & 1 Will. 4, o. 65), s. 14. 

(n) Ketch v. Sandford (1726), 2 Eq. Cas. Abr. 741; S. C., 2 White & Tud. 
Tj. C., 7th ed., p. 693; see titles Equity, Vol. XIII., p. 165; Trusts and 

T'AUSTIBS 

(o) Wailey v. Walley (1687), 1 Vem. 484; Blewett v. Milled (1774), 7 Bro.Parl. 
Cas. 367 ; Killick v. Flexney (1792), 4 Bro. C. 0. 161; Griffin y. Griffin (1804), 
1 Sob. & Lef. 352, 354; Mulvany y. Dillon (1810), 1 Ball & B. 409. 
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renew the lease to the infant himself (p), and although the person 
taking the renewal is himself jointly interested in the lease ( q ). 
Where a lease is renewed to a person who is jointly interested 
in the lease with an infant, but does not stand in a fiduciary position 
to him, he holds the new lease for his own benefit to the exclusion 
of the infant (r); except that a tenant for life, who takes a renewal 
of a lease in his own name, is deemed to renew it for tho benefit of 
himself during his life and of the remaindermen after his death (a). 

Sub-Sect. 2 .—Leases of Infant’s Property. 

(i.) By the Infant. 

237. A lease of an infant’s property made by himself without 
judicial authority is void if it is necessarily to his prejudice (ft), 
and in other cases is insecure, since it is voidable by him after 
attaining full age, or by his successor in title ( e ). But he cannot 
avoid it during his minority (d), and he is bound by it if he 
continues to accept rent in respect of it after attaining full age (e), 
or if he, after attaining full age, or his successor in title, recognises 
the validity of the lease (/). The lease cannot be repudiated lfy 
the lessee ( g ). 


(ii.) By the Guardian or Trustees. 

238. The power of a guardian to make leases of his ward’s 
property is part of his gonoral powers as guardian ( h ). 

239- Where an infant is tenant for life, or has or would, if of full 
age, have the powers of a tenant for life under the Settled Land 

( p) Kerch v. Sandford (1726), 2 Eq. Cas. Abr, 741 ; Ex parte Bennett (1805), 
10 Ves 380, per Lord Eldon, L.O., at p. 386. 

(q) Ex parte Grace (1799), 1 Boa. & P. 376. 

(r) lie Bus, Biss v. Biss, [1903] 2 Oh. 40, 0. A. 

(a) Taster v. Marriott (1768), Amb. 668 ; liawe v. Chichester (1773), Amb. 715, 
Pickering v. Vawles (1783), 1 Bro. 0. 0. 197 ; James v. Dean (1805), 11 Ves. 383 

(b) Zouch d. Abbot and Hallet v. Parsons (1765), 3 Burr. 1794, 1807, 1808. If 
an infant grants a lease reserving no rent, it will be void (Laiie v. Cowper (1575), 
Moore (k. B.), 103, 105; Blunden v. Baugh (1633), Cro. Car. 302, 303), unless it 
is beneficial to him in some other way (Barnes v. Machin (1G0S), Noy, 130; 
Slator v. Brady (1863), 14 I. C. L. R. 61, 64, 65), or, at any rate, it will be 
voidable by him even during his minority (Slator v. Trimble (1861), 141. C. L. R. 
342, per Hates, J., at p. 357). But the rent need not be the best obtainable 
(Slator v. Trimble, supra, at p. 356 ; Slator v. Brady, supra, at p. 65). As to the 
distinction between void and voidable contracts of an infant, see p. 63, ante. 

(c) Co. Litt. 308 a; Bac. Abr., tit. Infancy and Age (I.) 7, 7tn ed., p. 375 ; 
Rames v. Machin, supra; Blunden v. Baugh, supra; Zouch d. Abbot and Hallet 
v. Parsons, supra, at pp. 1804 et seq. There must be some overt act of avoid¬ 
ance (Slator v. Brady, supra, at p. 66 ). 

(d) Slator v. TrimUe, supra, per Hates, J., at p. 356; Slator v. Brady, 
supra , at p. 66 . 

(e) Ashfield v. Ash field (1626), Godb. 364 ; Smith v. Low (1739), 1 Atk. 489 ; 
Baylie v. Dineley (1815), 3 M. &S. 477, per Lord Ellenbobough, 0. J., atp. 480. 

(/) Story v. Johnson (1837). 2 Y. & 0. (ex.) 586, per Lord Abenoeh, O.B., at 
p. 607. For form of repudiation or confirmation of a lease, see Encyclopaedia 
of Forms and Precedents, Vol. VI., pp. 557, 558. 

( 9 ) Davies v. Manington (1658), 2 Sid. 109; Zouch d. Abbot and Hallet v. 
Parsons, supra, at pp. 1806,1806; and see Smith v. Bowin (1669); 1 Mod. Rep. 25. 

(h) See p. 132, post. Ab to leases generally, see title Landlord and Tenant. 
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Infants and Children. 

Acts, 1882 to 1890 (i), in respect of settled land, or is absolutely 
entitled to land in his own right ( j ), the powers of leasing conferred 
by these Acts on a tenant for life (k) may be exercised in respect of 
Hie land on behalf of the infant by the trustees of the settlement, 
and if there are none, by such persons and in such manner as the 
competent court ( l ), on the application of a guardian or next friend 
of the infant, either generally or in a particular instance orders (m). 

(iii.) Under Direction of th$ Court. 

240. Where an infant is entitled to land in fee or in tail, or to 
leasehold land for an absolute interest, and it appears to the 
court to be for his benefit, he or his guardian in his name may 
be empowered by the court to grant building, repairing, mining, 
improving, agricultural and othor leases of the land for such terms 
of yoars and subject to such rents and covenants as the court 
directs, but no fine nor premium must be taken, and the best 
obtainable rent must be reserved (n). The leases are settled by the 
court, and counterparts, executed by the lessees, must be deposited 
in the master’s office until the infant attains full age (o). 

241. Whero a person entitled in his Otvn light to land for an 
estate in fee simple, or to leasehold land at a rent, is an infant, the 
provisions of tho Settled Estates Act, 1877 (p), as to leasing (q) 
apply to the land as if it were a settled estate ( r ). 

242. Where an infant might, if of full age, be compelled under 
a subsisting covenant or agreement to renew a lease, he or his 
guardian in his name may bo diroctcd by the court to accept a 
surrender of the lease and oxecute a new similar lease («). If the 
infant is not within the jurisdiction, such person as tho court thinks 
pro^or may be directed by tho court to accept the surrender and 

(i) (1882) 45 & 4(5 Viet. c. 88 ; (1884) 47 & 48 Viet. c. 18; (1887) 50 & 51 Viet. 
0 . 30; (1889) 52 & 53 Viet. c. 3(5; (1890) 53 & 54 Viet. o. 69. 

(j) Sou p. 94, ante; find soo title Settlements. 

(k) Settled Land Act, 1882 (45 & 4(5 Viet. c. 38), es. 6—17, 20; Sottlod Land 
Act, 1889 (52 & 53 Viet. c. 36), 8. 2; Settled Land Act, 1890 (53 & 54 Viet. <. 
69), sb. 7, 8 ; and see title Settlements. 

(/) The Chancery Division of the High Court, and also, as regards land in the 
County Pnlatine of Lancaster, the C >urt of Chancery of the County Palatine 
(Settled Laud Act, 1882 (45 & 46 Viet. c. 38), s. 46 (1), (8)). 

(m) Settled Land Act, 1882"(45 & 46 Viet. c. 38), bs. 58 —60; Cecil v. Lanydon 
(1886), 54 L. T. 418. For form of lease, aoe Encyclopaedia of Forms and 
Precedents, Vol. VII., pp. 643, 645. 

(n) Infants’ Property Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 65), a. 17. No 
lease of the capital mansion-house and the park and grounds held therewith is 
to be made for a period exceeding the minority of tho infant (ibuIX The court 
has jurisdiction whero tho land is limited in fee defeasible on the happening of 
certain events (Re Clark (1866), 1 Ch. App. 292), and whero the infant’s estate 
is in remainder after a life estate (Re Letcfiford (1876), 2 Ch. D. 719), and where 
the legal estate is vested in trustees (Re Griffithe (an Infant) (1885), 29 Ch. D. 
248). See, also, Seton, Judgments and Orders, 6th cd., pp. 1029 et mi. 

(o) Infants’ Property Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 65), e. 17. 

(j>) 40 & 41 Viet. c. 18. 

( 9 ) I bid., sb. 4—16; see titles Landlord and Tenant; Settlements. 

r) Conveyancing and Law of Property Aot, 1881 (44 & 46 Viet. 0 . 41), a. 41. 

«) Infante’ Property Aot, 1830 111 Geo. 4 & 1 Will. 4, 0 . 65), as. 16, 20, 31. 
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execute the new lease (f). The fines, premiums, and moneys 
received on account of the renewal of the lease are to be paid to the 
guardian, and applied under the direction of the court for the benefit 
of *the infant; or, if the infant is out of the jurisdiction, they are 
to be paid to such account and applied in such manner as the court 
directs (a). 

Sect. 9.— Advowsone. 

243. An infant, however young he may be, can hold the ad vow- 
son or patronage of a bfenefice, and can present to the benefice on an 
avoidance thereof (b). His hand may be guided by his guardian to 
sign the presentation (c). But the guardian is supposed to find a 
fit person for the infant to piesent(d). Where an advowson is 
vested in trustees upon trust to present such clerk as a designated 
person, who happens to be an infant, shall nominate, they are com¬ 
pellable in equity to present the infant’s nominee (r). The fact of 
the patron being an infant will not extend the period of six months 
within which a presentation must be mado in order to avoid a lapse 
to the bishop^). Where during the minority of a patron the 
right of presentation is expressly vosled in trustees, the power to 
consent to the sale of glebe lands of the benefice vested in the patrfin 
by a private Act of Parliament will nevertheless be exercisable 
during the minority by the guardians of the infant, and not by the 
trustees ( g). 

Sect. 10 .—Settlements and Covenants to settle on Marriage. 

Sub-Sect. 1 .—At Common Law. 

244. A settlement, or covenant to settle, made or entered into by 
an infant on marriage, is, at common law, not void but voidable (It), 

tt) Infants’ Property Act, 1830 (11 Geo. 4 & 1 Will. 4, c. Go), es. 18, 20,,31. 

fa) Ibid., b. 21. 

( b ) Co. Litl. 89 a; 8 Co. Inst. ISO ; Gib. Cod. 794 ; (1 range y. Twing (1665), 
O. Bridg. 107, 117; Arlhington v. ('overly (17J3), 2 Eq. Cur. Abr. 518, 520; 
Iftarle V. Greenbrnik (1749), 3 Atlc. 695, 710; /ah wli d. Abbot and Halid v. 
•"arsons (1765), 3 Purr. 1794, 1802 ; Oddte v. Woodford (1825), 3 My. & Ci. 584, 
030, H. L. A presentation is not a thing of profit of winch the guardian can 
make any benefit for the infant; and thoie can bo no inconvenience from want 
of discretion on the part of the infant, since tho bishop is the judge of the 
qualification of the clerk presented (3 Co. Inst. 156; Hearts v. Green batik, su/ira, 
per Lord IIaudwicke, L O., at p. 710). The guardian cannot, in law, present 
(Co. Litt. 89 a; Pit/. Nat. Brev. 33, T.); but there appear to have been 
instances where a presentation by tho guardian has been accepted (Watson, 
Clergyman’s Law, 4th ed., p. 140). Sec titlo Ecclesiastical Law, YoL XL, 
p. 573. 

! c) Watson, Clergyman’s Law, 4th ed., p. 140. 
d) Arthington v. Coverly, supra, per Lord King, L.C., at p. 520. 
e) Arthim/ton v. Coverly, su]>ra; see title Ecclesiastical Law. Vol. XI, 
p. 565. As to an agreement to augment a benefice, see tbtd., p. 566. 

(/) Co. Iitt. 172 a; Fitz. Nat. Brov. 34, T.; see title Eccle -iaotical Law, 
Yol. XI., pp. 590 ef tea. 

(, g ) Leigh v. Leigh, [1902] 1 Ch. 400. As to an agreement on behalf of an 
infa nt patron for the vesting of the patronage of an augmented benefice in the 
person who has augmented it, seo title Ecclesiastical Law, Yol. XI., p. 566. 

(A) Durnford v. Lane (1781), 1 Bro. C. 0. 106, 115 ; Clough v. Clough (1801), 

5 Yes. 710, 717; Milner v. I/arewood ( Lord !) (1811), 18 ves. 259, per Lord 
Eldon, L.C.,atpp. 275,280; Stamperv. Barker (1820), 5 Madd. 157,164; Simeon 
T. Jones (1831), 2 Russ. & M. 365, 874; Pimm v. Insall (1849), 1 Mac & G. 
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Sect. io. and is binding, if it is confirmed by him after attaining full age (£), 
Settlements or is not repudiated by him within a reasonable time after attaining 
end* full ago (/c). The consent of his parent or guardian gives no validity 
Covenants to the settlement (/). * 

to settle on 

Marriage. 245. In marriage settlements made before the 1st January, 1908, 
s ^he covenant or assignment by an adult husband bound the personal 

by adult” property of an infant wife comprised therein to the same extent as 
husband of before the 1st January, 1883 On), in spite of the wife’s repudiation 

Infant wife °* ^ a ^ cr attaining full age (?i); and a husband could not concur 

with the wife in defeating the settlement^). But a settlement or 
agreement for a settlement on marriage made on or after the 1st 
January, 1908, by a husband respecting the property of an infant 
wife is not valid unless it is confirmed by her after attaining full 
age(p). If, however, she dies during infancy, it binds or passes 
any interest in tho property to which he may become entitled on 
her doath, and which he cculd, but for this provision, have bound 
or disposed of (q). 


Impounding 
of intercut 
of infant 
in other 
property. 


246. If an infant repudiates a mat riago settlement after attaining 
full age, the interest taken by the infant in property brought into 


449, per Lord Cottknuam, L.O., at pp. 45G, 457; Rougwood v. Hollywood 
(1855), 20 Beav. 451; Nelson v. SMocker (1859), 4 De G. & J. 458, 0. A.; 
Kmysuian v. Kings'nan (1880), 6 Q. 13. D. 122, O. A., per Lord Seluoune, L.C., 
at p. 127; Smith v. Luras (1881), 18 Oh. D. 531, per Jkhskl, M.JL, at p. 543; 
Cooke v. Cooke (1887), 38 Oh. I). 202, per North, J., at p. 209, Cooper v. Cooper 
(1888), 13 App. Caa. 88, per Lord Macnaqiiten, at p 108; Duncan v. Dixon 
(1890), 44 Ch. 1). 211. A« to tho effect of foreign domicil, soe title Conflict 
of Laws, Yol. VI., p. 279. 

(i) Barrow v. Barrow (1858), 4 K. & J. 409 ; Willoughby v. Middleton (18(52), 
2 John. & 11. 314 ; Met ryweather v. Jones (18(54), 4 Gift'. 509 , Davies v. Davies 
(1870), L. 11 9 Eq. 468 ; Trowel l v. Shenton (1378), 8 Oh. D. 318, 0. A.; Wilder 
v. Figott (1882), 22 Oh. I). 263 ; Gneuhul v. North British and Mercantile 
Insurance Co., [1893] 3 Ch. 474; Re Hodson, Williams v. Knight, [1894] 2 Oh. 
421. 

{It) Clough v. Clough (1 SOI), 5 Vos. 710,717; Hdv'ards v. Carter, [1893] A 0. 360, 
per Lord Hkhscuell, lit’., at p. 364 ; Yidiiz v. O'Hagan, [1900] 2 Ch. 87, O. A., 
per Lindley, M.lt , at p. 97. Tho doersion uf North, J., in lie Jones, Farrington 
v. Forrester, [1893] 2 Oh. 4(51, th.it a settlement by an infant might be repu¬ 
diated after a lapse of twenty yoaia appears to bo inconsistent with the decision 
of the House of Loids in Rdwords v. ‘farter, supra. An infant, by concurring 
in a marriage settlement, may lose the right to make a claim upon tho property 
of the other party adversely to tho settlement ( Harvey v. Ashley (1748), 3 Atk. 
607 ; Buckinghamshire ( Earl) v. Drury (1701), 2 Eden, 60). For form of 
confirmation of a settlement, boo Encyclopaedia of Forms and Precedents, 
VoL V., p. 133. Aa tp tho effect of acquiring a foreign domicil, see titlo 
Conflict of Laws, Vol. VI., pp. 234, 279. 

(l) Dumfard v. Lane (1781), 1 I3ro. 0. 0.105, at p. 112 ; Field v. Moore, Field 
v. Brown (1855), 7 Do G. M. & G. 691, 0. A., per Turner, L.J., at pp. 706, 707. 

(m) When the Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), 
s. 19, came into operation ; see t bid.; Stevens v. Trevor-Oarnck, [1893] 2 Ch. 
307 ; Buckland v. Buckland, [1900] 2 Oh. 534. Seo titlo Husband and Wife, 
Vol. XVI., pp. 325 et seq. 

(n) Stevens v. Treuor-Garrick, supra; Buckland v. Buckland, supra. 

(<>) Re London Dock Co., Ex parte Blalce (1853), 16 Beav. 463; Sharpe v. Foy 
(1868), 4 Oh. Add. 35. 

(p) Mumed Women’s Propei ty Act, 1907 (7 Edw. 7, o. 18), s. 2 (1). 

(I) llid., s. 2 (2). See title Settlements. 
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settlement by the other party, except income which a wife is restrained 
from anticipating during coverture (r), may be impounded to make 
up to the beneficiaries under the settlement the loss which they 
sufitaiu through the repudiation (a). 

247. An infant cannot be compelled to execute a settlement of 
property on marriage (ft). 

Sub-Sect. 2. —Under Infant Settlements Act. 

• 

248. A male infant above the age of twenty years, and a female 
infant above tho age of seventeen years, may upon or in contemplation 
of marriage ( c ), with the sanction of the Chancery Division of the 
High Court, mako a valid settlement, or contract for a settlement, of 
all or any propei ly, real or personal, whether in possession, reversion, 
remainder, or expectancy (d), to or over which he or she is ontitlcd 
or has any power of appointment, not being a power expressly 
declared to bo incapable of being exercised during infancy (e); and 
all conveyances, appointments of property, and contracts to make 
a conveyance or appointment, executed by the infant with the 
approbation of tho court in order to give effect to the settlement, are 
as valid as if the infant were of full ago (/). But where the infant 
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Settlement 
with the 
sanction of 
the court 


(r) Hamilton v. Hamilton, [1S92] l Oh. 390. As to rostrumt on anticipation 
generally, see title Husband and Wise, Yol. XVI., pp. 359 it set/. 

(a) Hamilton v. Hamilton, supra; ('(trier v. Siller, Carters. Ilmlvclc, [1891] 
3 Ch. 553. 

(b) Re Rotter (1869), L. R. 7 Eq 484; Seal on v. Seaton (1888), 13 App. Ona. 
61, per Lord IfnKsciiur.u, at p. 71 , He Lngh, Lcn/h v. Lngh (188S), 40 Oh. I ). 
290, (!. A., ptr Lindu-.y, L J , at p. 296 

(c) Inlant Si moments Act, 1855 (IS & 19 Yict. c. 43), bs. 1, 4. Tho Act has 
boon hold to authorise not outv an antenuptial flottleiiKuit, but also a postnuptial 
settlement within a bhoit lime after tho marnugo (Ponell v. (Juliet/ (1865), 34 
Bonv. 575; He Sampson and Wall. Infants (18S4), 25 CJi. D. 4S2, C A. ; Seaton 
v. Seaton, supra, at pp. 68, 76; He Lngh, Leigh v. Leigh, supra, per 
Cotton, Tj J , at p. 295). Ab to whether it uppnes whom tho infant dors not 
attain the prescribed age until after marriage, seo He Phillips (an Infant) (1887), 
34 Ch. It. 4(.7 ; lie Heigh, Leigh v. Leigh, supra, at p. 297. 

(d) Including a legacy bequeathed at'tor maruago (He, Johnson, Moore ▼. 
Johnson, [1891] 3 Ch. 48). 

(e) Infant Settlements Act, 1855 (18 & 19 Viet. c. 43), b. 1. The sanction is 
given on application by tho infant, or the infant’s guardian, by potition in a sum¬ 
mary way; and, if tbeio is no guardian, tho court at its discretion may or may 
not lequuo a guardian to bo appointed, and may loquno any persons interested 
in the property to bn served with notice of tho potition (tbvf., b. 3). Tho court 
takes into consideration tho rank and position and property of the infant and 
of the person whom the infant is to marry, and the fitness of tho proposed 
trustees and their consent to act (R. S. C., C)rd. 55, r. 26 (Statutory Rules and 
Orders Revised, Yol. XII., Supreme Court, England, p. 210)). But the appli¬ 
cation does not make the infant a ward of court, or render it. necessary for the 
court to sanction the marriago or inquiro into its propriety (He Dalton (1856), 
6 Be G. M. & G. 201; He, Strong (185G), 26 L. «T. (cn.) 64, O. A.). 

(f) Infant Settlements Act, 1855 (18 & 19 Viet. c. 43), s. 1. The Act only 
removes the disability of infancy bo far as tho making of the settlement is 
concerned, and does not reinovo any disability attaching to coverture (Seaton v. 
Seaton, supra), nor the disability of infancy in respect of any subsequent act of 
the infant, s.g., execution of a power, under the provisions of the settlement (Re 
Armtt's Trusts (1871), 5 I. R. Eq. 352, 360). As to execution of a power by 
infants, see pp. 53, 54, ante. 
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is tenant in tail an appointment under a power of appointment, 
or a disentailing assurance executed by him, is void if he dies 
under age(#). In other cases the infant may so appoint that, 
on failure of the limitations of the settlement, the property will 
become his own, whether he attains full age or dies during infancy (A). 
If the settlement has been made with the intention of including 
property which, owing to its character having been misrepresented, 
is not in fact included in it, the infant will be precluded from after¬ 
wards setting up a title to it adverse to the settlement (i). 


Suu-Seot. 3. — On Mairiage without Requisite Consent. 

249. Where a marriage between parties, each or either of whom 

is an infant, and is not a widower or widow, is procured by the 

baud of ono of tbo parties without lho consent required by law (ft), 

the court mav declaio a forfeiture of the nature and extent described 
** 

elsewhere (/.). 

Shot. 11.—ll'dts of Infant Raidin'* and Seamen on Senicc. 

250. Tho general incapacity of an infant to malm a will (m) is 
subject, as regards personalty, to an except on in favour of infant 
soldiers on actual military service, arid infant mariners or soaraon 
at sea (//). Such persons, after attaining the ago of fourtoon years, 
can to the same extent as adults in a like position (o), either by a 
nuncupative will (y>) or by any writing intended to be testamentary, 
wlmtlior signed and witnessed or not (q), make an effectual 
testamentary disposition of their personal ostute (r). 


(</) .Infant Settlements Act, 1865 (18 & 19 Viet. c. 43), s. 2 ; 72c Scott, Scott v. 
Hanhury, [1891] 1 Oh. 298, jwr Noimi, J , at pp. 302, 303. As to tho effect of 
an outer not bomg acted on during inlaney, soo Sams v. Cronin, Ex pat te Reed 
( Matin) (1873), 22 W. E. 204. 

(/i) He Scott, S<ott v. Jln/ilnm/, supra. 

f») Mills v. Foe (1887), 37 Oh. D. 163. 

(/;) Seo note (</), p 57, ante. 

(/) See title iIusuand a no Wife, Vol. XVI., pp. 297, 298. 

(m) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 7; see p. 49, ante; and as 
to testamentary capacity generally, bco title Wills. 

(n) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 11; soo In the Goode of 
M’Murdo (1867), L. R. 1 1\ & D. 610. 

1 «) See title Wills. 
p ) 2 131. Com. 500; see title Wills. 
q ) 2 131. Com- 501, 602. 

[r) Statute of Frauds (29 Car. 2, o. 3), s. 22 ; Wills Act, 1837 (7 Will. 4 & 1 
Viet. c. 20), s. 11. But see the Navy and Marines (Wills) Acts, 1865 and 1897 
(28 & 29 Viet. o. 72; 60 & Cl Viet. c. 16), as to the wills of seamen and maiines 
as defined by those Aots; and see title Executors and Administrators, Vol. 
XIV., pp. 161, 162. 
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Part VI.—Rights and Duties of Parents. 

Sect. 1 .—Guardianship and Custody («). 

Sob-Sect. 1.— Rights of Father. 

251. A father has a natural jurisdiction over, and a right 
to the custody of, his child during infancy (a), excopt that in the 
case of a daughter the right determines on her marriage under 
age (b). The right to'custody may be enforced by writ of habeas 
corpus (c) or by petition (d), and is absolute even as against the 
mother («), and in tho case of a ward of court (/), except where the 
father forfeits it by his own act or conduct ( g ). 

(s) As to the effect of foreign domicil, see title Conflict or Laws, Vol. VI., 

p. 280. 

(a) Co. Lilt. 88 b, note (12) by Hargrave; Re Agar-Ellis, Agar-Ellis v. 
Lascelha (1883), 24 Ch. I). 317, C. A., per Bowen, L.J., at pp. 335, 330; 
Thomasset v. Thomasset, [ 1894] P. 295, C. A , per Lindlky, L.J., tit pp. 298, 
299; Re Minelga (1910), Times, 2ml Juno. As to the father’s power to appoint 
a guardian of his infant child after his death, e< o pp. 123 el seg., post. Ab to tho 
nationality of an infant following that of his father, see title Aliens, Yo 1.,I., 
pp. 315, 318, 319. 

(b) SI aides v. Mania (174S), 1 Ves. Sou 89, per Lord IIahdwickk, L.C., at 
p. 9i ; Roach v. Oar ran (17-18), Holt’s Sup. 8(5. 

(c) R. v. Ward (1702), 1 Wm. Bl. 380; Re J'tarsan (1820), 4 Mooie (c. P.), 300, 
Re Tulbrook (18-17), 11 Jur. 185 ; Re Lyons, an Intant (1809), 22 L. T. 770; seo 
also titlo Crown Practice, Vol. X., pp. 52,53. Halt as corpus will not be granted 
to an agent {It. v. »SV iiersdieutsky (1892), 8 T. L. It. 571). Whcue a porson has, 
befoio the application to the couit, handed over tho infant, oven illegally, to a 
third person, a writ of habeas torpus will not be issued ( Jlarnaido v. Foul, 
Uossaye’s Case, [1892] A. C. 320, ovoiruling R. v. Jhuvardo (18S9), 23 Q. B. 1). 
305, C. A., and alfiiming R. v. Bainardo (1890), 21 Q. B. I). 283, C. A.), though 
in the circumstances of (hat case the writ was issued. But it is no sufficient 
answer to a writ to say that tho child is not in tho custody of the person 
against whom tho application is undo wPhout -dating whether no knows whmo 
tho child is or by whom it was taken [Re. Matthews (1859), 12 L. C. L. It. 233; 
R. v. Robetts (1800), 2 F. & F 272). 

(d) Re Spence (1847), 2 Ph. 2-17. 

(e) it. v. I)c Alaininnl/c (1801), 5 East, 221 ; R. v. Oreenhill (1830), 4 Ad. & El. 
034; Re Ifakewill (1852), 12 C. 15. 223; lie Thomas (1873), 22 L J. (on.) 1075; 
Ex parte Young (1855), 20 L. T. (o. s.) 92 ; Carlhdge v. Car'hdge (1802), 2 Sw. & 
Tr. 507 ; Re I’lmnley, Vtdl<rv. Colly or (1882), 47 L. T. 28‘h C. A., per Bacon, 
V.-C., at p. 284; Re Ayai-Ellts, Agar-Ellis v. Lascelli a, supra; Re Watson, 
[an Infant) (188-1), 1 T. L. It. 52; Rjorkman v. Bjt.rkman (1910), Times, Sth 
September. But in such a case provision may be made for access by tho mother 
to the infant [lie JLi/alm/’s Estate, Et parte Woodward (1852), 17 Jur. 56; 
Constable v. Constable (1880), 34 W. it. 019). 

(/) Re Agai -Ellis, Agar-Ellis v. Lasiclles, supra. 

[g) Cruise v. Jfunter (1790), 2 Bro. C. 0. 500 (Belt's ed., n. (1)); Ex parts 
Warner (1792), 4 Bro. 0. 0.101; DeMannevtlle v.De Mannevdle (1801), lOVes. 52, 
Ex parte Skinner [ 1821),0 Moore (o. I*.), 278 ; Welled eg v. Beaufort [h nice) (1827), 

2 Buss. 1. Jurisdiction to interfere with tho father’s right under such circum¬ 
stances was formerly confined to the Court oi Chancery [Ex parte Skinner, 
supra; Re Halcewtll, supra ); but it can now bo oxercised by all divisions of tho 
High Couit of Justice (Judicature Act, 1873 (30 & 37 Viet. c. 06), es. 16, 25, 
which enacted that “ In questions relating to the custody and education of 
children the rules of equity shall prevail ” [ibid., s. 25 (10); Re Goldsworthy 
(1876), 2 Q. B. D. 75; R. y. Oyngall, [1893] 2 Q. B. 232, 0. A.; Thomasset 
r. Thomasset , supra, overruling Blandford v. Blandford, [1892] P. 148). 
The possession of property by the infant is not an essential condition to 
the interference of the court (J?s Spence (1847), 2 Ph. 247, per Lord 


* 
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The High Court will exercjee its jurisdiction to interfere m 
the interests of a child (A) on account of the father’s conduct, if it 
is satisfied that he lias so conducted himself, or has shown himself 
to be a person of such a desciiption, or is placed in such a position, 
as to render it not merely better for the child, but practically essen¬ 
tial to his safety or to his welfare in some very serious and important 
respect, that the father’s right should be Iroated as lost or suspended, 
and should be superseded or interfered with (i). Interference will be 
justified by actual cruelty of the father either to his wife or child (j), 
or by his avowal and adoption of principles of an irreligious and 
immoral character ( k). 

If the infant is of an ago to exorcise a choice, the court will take 
his wishos into consideration (/). 

In a deed of separation (m) between the father and mother of an 
infant child, the father may agree to give up the custody and con¬ 
trol of the child to the motner (a); but such an agreement is not 


Cottenham, L.C., ut p. 252; Re Fynn (I8-J8), 2 Do G. & Sin. 467, per Knight 
Biiuck, V.-O., atp. 481; lie A. B, an Infant (18851, 1 T. L. li. 057 ; Re Mt (hath 
( Infants ), [1893] 1 Oh. 143, 147, C. A ). 

(/*) Sco note (</), p. 106, ante. 

(*) Re Fynn, supra,per Knight Bkucb, V.-O., at pp. 474, 476; lie Goldsworthy, 
(1876), 2 Q. B. 1> 75, pir Lord Colehipoe, O.J., at pp. 82 ft seq. Mere immor¬ 
ality on the pait ol the father is not sufficient to justify interference (DaUy. 
Rail (1827), 2 Sim. 15; lie Goldsworthy, supra, at p. 82), unless it is very flagrant 
(Warde v. Warde (1849), 2 Ph. 786) or of a gross kind (Anon. (1851), 2 
Sim. (n. 8.) 54), or is couplodwith oilier habils injurious to the child ( Wellesley v. 
Beaufort (Duke) (1827), 2 Ituss. 1 ; Re Cormuks, Minors (1810), 2 I. Eq It. 264). 

(j) Exports Warner (1792), 4 lho. O. (J. 101 ; Whitfield v. Hales (1806), 12 

'y liars' 

Cottenham, L.C., at p. 252) or more haiRhuess towards the child (Make v. 
Wallsfourt (Lord) (1846), 7 L. T. (o. s.) 545) is not sufficient. 

(k) Shelley v. Westhrvoke (1817), Jac. 266. 

(/) It. v. belaral (1763), 3 Burr. 1434 ; R. v. Grecnhtll (1836), 4 Ad. & 1D1. 624, 
per Lord Denman, C.J., at p. 640; Re Andtcws (1873), L. It. 8 Q. B. 153, per 
Archibald, J., at p. 158. There is no English case which decides at what age 
a male infant can exercise a choice, hut in Ireland it has been held that he can 
do so at fourteen years (Re Shanahan (1852), 20 L. T. (o. 8.) 183; lie Cannot 
(1878), 11 1. It. C. L. 112). As regards females, (he uge lias been hold in England 
to be sixteon years (It. v. Howes (1860), 3 E. & E. 332); Cartlidyr. v. Carthdye 

M , 2 Sw. & Tr, 567 ; Mallmson v. Mallhison (1866), L. B. 1 P. & D. 221). 

so 11. v. Clarke (1867), 7 E. & B 186; Re Race (Alicia), an Infant (1857), 
cited in Gurney v. Gurney (1863), 1 Hem. & M. 413, 420, n. (a). The power of 
choice deponds on age alone, and not on mont.il capacity (R. v. Clarice, supra; 
lie Andrews, supra, at p. 159; Re Shanahan, snj/ra). 

(m) As to which seo, generally, title Husband and Wife, Yol. XVI., 
pp. 439 et seq. 

(n) Custody of Infants Act, 1873 (36 & 37 Yict. c. 12), s. 2. Such an 
agreement was formerly held invalid as contrary to public policy (St. John (Lord) 
v. St. John (Lady) (1805), 11 Ves. 626, per Lord Eldon, L.O., at p. 531; Re 
Westmeath's (Lord) Children (1819), cited in Lyons v. Blenkin (1821), Jac. 246, 
251, n. (c); Hope v. Hope (1857), 8 Do G. M. & G. 731, 738, 739, 0. A.; 
Vansittart v. Vansittart (1858), 2 De G. & J. 249, 0. A.; Walrond v. Walrond 
(1858), John. 18); except whero the father had been guilty of gross misconduot 
so that it was in the interests of the infant that he should not have the custody 
(Swift v. Swift 1 1865), 34 Beav. 266; Hamilton v. Hector (1872), L. It. 13 Eq. 
611, per Lord Bomillt, M.R., at p. 620). As to the court considering the 
interests of the infant, see the text, supra. See also title Husband and Wife, 
Yol. XVI., p. 449. • For form of such an agreement, see Encyclopaedia of Forms 
and Precedents, Yol. IT., pp. 425, 429. 
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Right to 
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infant child. 


enforceable where the court, before which proceedings to enforce it Sbot. 1. 
are taken, considers that such enforcement would not be for the Guardian* 
benefit of the child (o). Where in any other case a father agrees to ship and 
surrender his right of custody, or any other of his rights in respect Custody, 
of bis infant, to another person, the agreement can be cancelled by 
him at any time before it is carried out ( p ). After a surrender by 
him of the custody has actually taken place, he can recover the 
custody (q), unless his doing so would be injurious to the interests 
of the child (r). 

252. A father has the right to restrain and control the acts and Ri s ht to 
conduct of his infant child, and to inflict correction on the child for chast,Be - 
disobedience to his orders by personal and other chastisements to a 
reasonable extent (s). He may delegate this right to a tutor, or 
schoolmaster, or other person ( t). 

253. A father has the right to tho services of such of his children to 

wbo reside with him and are infants («). Infanfchu 

Sijb-Seot. 2.— Rights of Mother. 

254. The mother of an infant child has generally during the Right of 
lifetimo of tho father no rights as against him with respect to the M 
custody and control of such child (v) except in the manner and to father. 


(o) Custody of Infants Act, 1873 (36 & 37 Vicfc. c. 12), a. 2; Re Resant (1879), 
11 Ch. D. 508, C. A.; llatt v. llart (1881), 18 Ch. D. 670, per Kay, J., at pp. 681 
et eeq. 

( p) Hill v. Oomme (1839), 1 Boav. 5-10 ; Re Browne, a Minor (1852), 2 I. Oh. R. 

151, 162; Re Boreham, R. v. Smith (1863), 22 L. J. (Q. b.) 116; Kennedy v. 
May (1863), 7 L. T. 819; Re Meades, Minors (1871), 5 l. It. Eq. 98, III; 
Andrews v. Salt (1873), 8 Ch. App. 622. 636 ; 11. v. Barnurdo (1889), 23 Q. B. D. 
305, per Lord Esher, M.It., at p. 310; disapproved, on another point, in Barnado 
v. Ford, Oossaye's Case, [1892] A. 0. 326. , 

(i j) lie Boreham, R. v. Smith, supra. 

(r) Blake v. Leigh (1736), Aral). 306; Faynani v. Sefwi/n (1787), Jac. 268; 
Colston v. Morris (1819), Jac. 257, n. (a); Lyons v, Blenkui (1821), Jao. 245. 

(s) 1 Hawk. P. 0., o. 61, b. 23 ; 1 Bi. Com. 452, 453; 11. v. Hopley (1860), 2 
& P. 202, per CoCKBURN, O.J., at pp. 206, 207 ; Halllwe.ll v. Counsell (1878), 

38 L. T. 176. 

(f) l Bl. Com. 453; Ex parte M’Clellan (1831), 1 Howl. 81; R. v. Hopley, supra, 
at p. 206; Fitzgerald v. Northcote (1865), 4 P. & P. 656, per Cookbukn, C.J., at 
p. 689 ; and see titlo Education, Vol. XII., p. 124. The peraon to whom the 
right is delegated stands in loco parentts towards tho child (1 Bl. Com. 453). 
The right in the case of a sohoolmaster extends to correction for acts done on 
tho way to school (Cleary v. Booth, [1893J l Q. B. 465). 


660; Evans v. Walton (1867), L. E. 2 O. P. 615, per JJoviIX, C.J., at p. 619. 
Accordingly Blight evidence of actual service is sufficient to maintain an notion 
by a father for damages, grounded on loss of service in case of the seduction of 
a daughter, or other injury to a child residing with him (Fares v. Wilson (1791), 
Peake, 77, [65], per Lord Kenyon, O.J.); Jones v. Brown, supra; Evans v. 
Walton, supra ). The right to service extends to children of full age (Bennett v. 
Allcott (1787), 2 Term Hep. 166 ; Booth v. Charlton (1789), cited in Dean v. Feel 
(1804), 5 East, 45, 47 ; Johnson v. M’Adam (1789), cited in Dean v. Feel, supra, 
at p. 47). As to tie relief which may be given by a court of summary 
jurisdiction on an application by the father, see title Husband and Wife, 
Vol. XVI., p. 599. 

(v) See pp. 105 et eeq., ante. But under special circumstances she may be 
allowed to retain the custody of an infant child os against the father (see 
p. 109, post), and, when the father has been convicted of felony, may obtain a 
writ of habeas corpus (Exports Bailey (1838), 6 Dowl. 311). 
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the extent conferred by Ibe Guardianship of Infants Act, 1886(a). 
Upon her application, the Chancery Division of the High Court 
of Justice, or the county court of the district in which any 
respondent to the application resides, may make such order as it 
thinks fit with regard to the custody of the infant, and the right of 
access thereto of either parent, having regard to the welfare of the 
infant and to the conduct of the parents, and to the wishes of the 
mothor as well as of the father (b). 

The mothor may, in cortain cases, obtain an order from a court of 
summary j urisdiction (c), or, where the father was convicted on 
indictmont, from the court before whom he was convictod, for the 
committal to her of the logal custody of their infant children up to 
the age of sixteen years ( d). 

255. Upon the death of the fathor the mother has a common 
law right to tlio custody of a child of tender years as natural 
guardian or guardian for nurture, unleBsshe has forfeited it by mis¬ 
conduct (e). She is also after hiH death guardian by statute of an 
infant child, oithor alono if the fathor has not appointed a guardian, 
or, if he has done so, jointly with such guardian (/). In case of tho 
father haviug appointed no guardian, or of the guardian appointed 
by him being dead, or rofusing to act, the Chancery Division of the 
High Court of Justice, or the county court of the district in 
winch any respondent to an application made for the purpose 
resides, may, from time to time appoint ono or more guardians 
to act jointly with the mother ( g). The High Court may remove 


(a) 49 & SO Viet. c. ‘.11. a 5. 

(ft) Guardianship of Infants Act, 1886 (49 & 50 Viet. c. 27), ss. 5, 9; Re A. 
and />’., Infants, [1897] 1 Ch. 786, 0. A. The infant may bo committed to the 
custody of the mother without nny limit as to age {Re Witten {an Infant) 
(1887), 3 T. L. If. 811 ; 4 T. Tj. II. 80). Tho mother may apply without a next 
fiiend ; and tho order may be varied or discliaiged on the application of either 
parent, or after tho death of either paront on tho application of a testamentary 
guinilian (Guardianship of Tnfants Act, 1886 (49 & 50 Viet. c. 27), 8. 5). The 
matters which tho court will take into consideration, when asked to give the 
custody of an infant to a mother, are discussed in many cnees under tho now 
repealed statute (1839) 2 & 3 Viet. c. 51, and Custody of Infants Act, 1873 
(36 A. 37 Viet. c. 12); hco Re Taylor (1810), 11 Sim. 178 ; Re Bartlett, Kx parte 
Bartlett (1846), 2 (toll. 601; If an/e v Warde ,(1818), 2 Ph. 786; Re Holliday's 
Estate, Ei. parte Woodward (1852), 17 Jur. 50; Re Taylor, an Infant (1870), 4 
Oh. J). 157 ; Re Holt (I8S0), 10 Ch. I>. 116, C. A.; Re Ehlerton (1883), 25 Oh. D. 
220 ; Re Russell (1887), 83 L. T. Jo. 202. 

(c) Soo Summary Jurisdiction (Married Women) Act, 1895 (58 & 69 Viet, 
c. 39), ss. 4, 5. 

(d) Ibid., ss. 4, 6 (b). Sco title Htjsband and Wife, Vol. XVI., pp. 596, 
599. As to courts of summary jurisdiction generally, 6ee title Magistrates. 

(e) Re O'Hara, [1900] 2 I. K. 232, 0. A., per FitzGibbon, L.J., at p. 239 ; and 
see p. 123, post. As to the nationality of an infant following that of its 
widowed mother, see title Aliens, Vol. I., pp. 315, 318, 319. 

(/) Guardianship of Infants Act, 1886 (49 & 50 Viet. o. 27), s. 2; see pp. 123 
el tea., post. 

(y) I but. The court will not add a guardian merely because the mother 
has married a second husband of a different faith from that of the father, and 
the child, and her own, nor otherwise unless it is clearly for the infant’s 
benefit {Re X, X v. ¥., [1899] 1 Ch. 526, 0. A.), but will do so where the 
mother herself is of a different faith from the father (lie Scanlan, Infants 
(1888), 40 Ch. D. 200; see also R. v. Williams (1888), 68 L. J. (Q. B.) 176; R. v. 
Parnardo (No. 2) (1889), 58 L. J. (<». B.) 622; F. v. I<\, [1902] 1 Ch. 688). 
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the mother as well as any other guardian from the guardianship 
of an infant child if it considers that the welfare of the infant so 
requires ( h ). 


Sub-Sect. 3. —Loss of Rights of Parents (i). 


S«rr. 1. 

Guardian¬ 
ship and 
Custody, 


256. A father, whose infant child is not in his custody, and a Right of 
mother, where she is entitled to the custody, may, in the absence of ^Miverabie 611 
good reason to the contrary, obtain the custody of the child by a r 
writ of habeas corpus (k ). The application of a parent to the court 
for the custody of a child may be refused, if the court is of 
opinion that the parent has abandoned or deserted the child, or has 
otherwise been guilty of such conduct that the court ought to refuse 
to enforce the right to the custody of the child ( l). Whero the 
parent has abandoned or deserted the child, or has allowed the 
child to be brought up by, and at the expense of, another person, or 
by a school or institution, or by the guardians of a poor law union 
for such length of time, and in such circumstances, as to satisfy 
the court that the parent has been unmindful of the parental 
duties owed to the child, the court may not make an ordor for tho 
delivery of the child to tho parent, unless satisfied as to the fitness 
of the parent to have the efistody, having regard to the welfare of 
the child (in). 

A father may in certain circumstances be deprived of the custody Loss of right 
of his infant child in favour of the mother (ra) or of guardians by fathcr - 
appointed by a court of competent jurisdiction ( o). 

Whero an infant, who haB passed tender years and is of a Choice of 
reasonable age, is out of a parent’s custody, and desires to remain ,nEant - 


(A) Guardianship of Infants Act, 1886 (49 & 50 Viet. c. 27), s. 6; see pp. 125, 
126, post. 

(*) Ab to whoie questions of domicil and foreign law ariso, soe title Conflict 
ov Laws, Vol. VI., p. 280. As to tho validity of a provision in a separation 
deed for the giving up by tho father of custody and control of tho children, bos 
title Husband and Wife, Vol. XVI., p. 449; and pp. 106, 107, ante. 

(k) R. v. l)e Manneville (1804), 5 East, 221; A*, v. Qrtenhill (1836), 4 Ad. & 
El. 624; Re Hakewill (1852), 12 C. B. 223; Re Moore (1859), 11 I. C. L. R. 1; 
R. v. Howes (1860), 3 E. & E. 332; Re Suitor (Emily) (I860), 2 F. & F. 267; Re 
O'Hara, [1900] 2 I. R. 232, C. A.; Re Bell (1908), 43 I. L. T. 35. 

(l) Custody of Children Act, 1891 (54 & 55 Viet. o. 3), s. 1; and see pp. 105, 
106, ante. The word “ parent ” includes any person at law liable to maintain 
the child or entitled to his custody (Custody of Children Act, 1891 (54 & 55 
Viet. c. 3), s. 5; and compare note (a), p. 110, post). If when the applica¬ 
tion is made the child is being brought up by another person, or by a school 
or institution, or is boarded, out by the guardians of a poor law union, the 
court may in its discretion, if it orders the child to be given up to the parent, 
further order that the parent shall pay to such persons, or school or institution, 
or guardians, the whole or a reasonable portion of the costa incurred iu 
bringing up the child (Custody of Children Act, 1891 (51 & 55 Viet. c. 3), 
ss. 2, 6). 

(in) Ibid., ss. 3, 5; Re Preston (1848), 6 Dow. & L. 233; R. v. Gyngall, [18913] 
2 Q. B. 232, 237, O. A.; Re Elhott, an Infant (1893), 32 L. B. Ir. 504; Re 
Skeffington (1908), 43 I. L. T. 245. 

(n) Re Fynn (1848), 2 De G. & Sm. 457 ; Re Goldsworthy (1876), 2 Q. B. D. 
75; Re Brown (Ethel) (1884), 13 Q. B. D. 614; and see p. 108, ante. 

(o) Wellesley v. Wellesley (1828), 2 Bli. (n. s.) 124, H. L.; see p. 126, 
post. 
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Scot. 1. 
Guardian¬ 
ship and 
Custody. 

Protection 
of girl. 


Ill-treatment 
of infant. 


Whe~e child 
has parents 
or guardian. 


Infant 
convicted 
of felony. 


out of it, he will not be compellecT’to return to it, if his welfare does 
not so require (p). 

257. Where on the trial of any offence under the Criminal Law 
Amendment Act, 1885 ( q ), the court is satisfied that the seduction 
or prostitution of any girl, under the age of sixteen years, has been 
caused, encouraged or favoured by her father or mother, or by her 
guardian, or master or mistress, the court may divost him or her of 
all authority over the girl, and may appoint.any person, willing to 
take charge of her, to be her guardian until she attains full age, or 
for any shorter period (r). 

Where a person having the custody, charge or care of an infant 
under the age of sixteen years, is either (1) convicted of, or com¬ 
mitted for trial for any of certain offences of cruelty or otherwise 
against the person of the infant (s), or (2) bound over to keep the 
peace towards the infant by any court, that court or any petty 
sessional court may make an order depriving such person of tbo 
custody, charge or care of the infant, and committing the infant to 
the custody of some relative or other fit person until the infant 
attains the age of sixteon, or for any shorter period ( t ). If the 
infant has a parent (a) or legal guardian (5),.the order is not to be 
made unless the parent or legal guardian has been convicted of or 
committed for trial for tho offence, or iB under committal for trial 
for having been, or has boon proved to the satisfaction of the court 
to have been, party or privy to the offence, or has been bound over 
to keep the peace towards the infant, or cannot be found (c). 

258. Where an infant has been convicted of felony, the 
Chancery Division of the High Court may, upon the application of 
any person willing to take charge of him and provide for his main¬ 
tenance and education, assign the custody of him during his 
minority, or for any shorter period (<7). 


(р) Ex parte Hoplciiis (1732), 3 P. Wins. 152; Jt v. Howes (1800), 3 E. it E. 
832, per CoCKBUnN, C.J., nt pp. 336, 337 ; Re Agar- Ellis, Agar-El/.s v. Lam dies 
(1888), 24 Ch. D. 317, G. A ., per Cotton, L.J., at p. 331, per Bow£N, L.J., at 
pp. 335, 337 ; Re McGrath, Infante, [1893] 1 Ch. 143,150, 0. A. 

(a) 48 & 49 Viet. C. 69. 

fr) Ibid., s. 12. The High Court ma • from time to time rescind or vary the 
order by the appointment of another guardian or in any other respect (t btd.). 

(e) I.e., those offences specified in the Children Act, 1908 (8 Edw. 7, c. 67), 
Part II. and Schod. I. 

(t) Ibid., b. 21. The Home Secretary may authorise the emigration of the 
infant where it appears to bo for his benefit (ibid., s. 21 (6)). 

(a) “ Parent ” under tho Prevention of Cruelty to Children Act, 1904 
(4 Edw. 7, o. 15), s. 23, includes a step-parent, and any person cohabiting with 
the parent of the child, u guardian, and every person logally liable to m^ntnin 
the child, but the father of an illegitimate child is not a parent within the Act 
until declared to be so by affiliation proceedings (Butler v. Gregory (1902), 18 
T. L. R. 370). This provision was not repealed by the Children Act, 1908 
(8 Edw. 7, c. 67). 

( b ) I.e., a person appointed guardian according to law by deed or will, or by 
the court (Children Act, 1908 (8 Edw. 7, c. 67), s. 131). 

(с) Ibid., s. 21 (2); and as to other provisions for safety of children, see 
pp. 158 ef stq , post. 

(d) Infant Felons Act, 1840 (3 & 4 Viet. c. 80). The infant is not to be sent 
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259. Whore a decree of judicial separation or a decree of 
divorce, whether nisi or absolute, or a decree of nullity (e), is pro¬ 
nounced, the court has an absolute discretion to give the custody 
of the infant children of the marriage to either parent, and to 
regulate the access of the other parent to them (/), and may allow 
a third party to intervene where neither parent is fit in the opinion 
of the court to havo the custody of the children (</). 

The court may also doclare the guilty parent to be unfit to have 
the custody of such children (k). 

Sub-Sect. 4. — - Adaption . 

260. Adoption, in the sense of the transfer of parental rights 
and duties in respect of a child to another person and their 
assumption by him, is not recognised by the law of England (t). 
But a relative or a stranger may put himself in loco parentis 
towards a child ( k ), and certain legal consequences as between the 
paitios result from that position (Z). 


beyond the seas or out of the jurisdiction of the court (Infant Felons Act, 1840 
(3 & 4 Viet. e. 90), a. 2). The assignment may from time to time be rescinded 
or varied (t bid., s. 1). 

(e) Langworthy v. Tangworthy (1886), 11 P. I). 85, 0. A. 

(/) Matrimonial Causes Act, 1867 (20 & 21 Viet. c. 86), s. 35; Matrimonial 
Oausos Act, 1859 (22 & 23 Viet, c 61), s. 4 ; Sjnatt v. Spratt (1858), 1 Sw. & l'r 
215; Suggate v. Suggate (1859), 29 L. <T. (r. & N.) 167; Ryder v. Ryder (1861), 30 
L. J. (p. M. & A.) 44; Skinner v. Skinner (1888), 13 P. D. 90; Handford v. 
Jland/ord (1890), 63 L. T 256, Handley v. Ilandley, [1891] P. 124,0. A., per 
Bindley, L.J., atp. 127 ; UVf v. Witt, [1891] P. 163; Wehley v. Wehley (1891), 
64 L. T. 839. But the court will icquire a vory strong case to be made out 
against a father before declaring him unfit to havo the custody of his children 
(Woolnoth v. Woolnoth (1902), 86 L. T. 598), and in taking away the custody 
from him will not depuvo him of exercising parental judgment and discrimina¬ 
tion in respect of the children ( Maudslay v. Mandalay (1877), 2 P. D. 256, per 
II annen, P., at p. 260). Tho court may after divorce allow the father to resume 
the custody of tho chilaien which ho has given to the mother by a prior separa¬ 
tion deed ( Jump v. Jump (1883), 8 P. 1), 159, per IIannen, P., at p. 160). See 
also title Husband and Wife, Vol. XVI., pp. 521, 577. 

(a) Chetwynd v. Chetwynd (1865), Tj. It. IP. & D. 39 ; Godnclt v. Goilrtch 
(1873), L. B. 3 P. & I). 134. But see Davis v. Davis (1889), 14 P. I). 162, whore 
such intervention took place after the death of the purent who had tho custody. 

(A) As to declarations of unfitness for custody, see Guardianship of Infants 
Act, 1886 (49 & 50 Viet. c. 27), s. 7 ; and title Husband and Wife, Vol. XVI., 
p. 545. 

(t) Humphrys v. J’olak, [1901] 2 K. B. 385, 0. A., per Stirling, L.J., at 
p. 390. For form of agreement to adopt a child, see Encycloprodia of Forms 
and Precedents, Vol. I., p. 226. The Beduction of an adopted daughter is an 
injury for which damages are not limited by the mere loss of service ( Irwin v. 
Dearman (1809), 11 East, 23). 

(k) A person puts himself in loco parentis towards a child when he undertakes 
the office and duty of a father to make provision for the child ( Powys v. 
Mansfield (1837), 3 My. & Cr. 359, per LordC ottenham, L.O., at pp. 366e£«e?.). 
The fact that a child has a father living with whom it resides and by whom it 
is maintained affords an inference against the position being assumed by another 
{ibid., at p. 368). A father does not stand in loco parentis towards an illegitimate 
child, unless he voluntarily putB himself in that position by his acts and conduot 
(see note (p), p. 114, and p. 120, post). As t o pre sumption of undue inflnenoe 
in this connection, see titles Equity, Vol. XUL, p. 18 ; Fraudulent and 
Voidable Conveyances, Vol. XV., pp. 107,108 ; Gifts, Vol. XV., p. 420. 

(Z) See pp. 118 et seq , post. 
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Sect. 2. 
Re ligion . 
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determine 
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Waiver of 
right. 


Lobs of right. 


After death 
of father. 


Sect. 2.— Religion. 

261. In the absence of good reason to the contrary a father has 
the right to determine in what religion his infant child shall* be 
brought up (in), and he cannot effectually deprive himself before¬ 
hand of that right by an agreement to tho contrary, either before 
and in consideration of marriage or otherwise (n). The right 
continues until the child attains full ago (o). If, howover, a father 
waives his right by allowing a child to .be brought up in a 
different religion, he may be precluded from afterwards asserting 
it ( p). 

A father may lose the right by his own immoral conduct (q), or 
by the profession of opinions which have an immoral or irreligious 
tendency (r). 

262- The right continues after his death in spite of the mother 
being of a different religion (s) ; and if he has left no directions on 
the subject the court will direct that tho infant shall be brought up 
in the father’s religion (t). But the father’s right, and even his 
express directions on the subject, may bo interfered with if he 
has so acted as to waive or abdicate his right (a), as, for instance, 
if the mother has been allowed to bring up Ike infant in her own 
religion for a long period without interference (6), or if the welfare 
of the infant, which is the primary consideration, renders it 

(m) Re Meades, Mimas (1 871), 5 I. R. Kq 98; I)'Alton v. I)'Alton (1878), 
4 P. I). 87 ; lie Agar- Ellis, Ayar. Ellis v. Last el leu (1878), 10 Oh. D. 49, 71 ft seq , 
C. A.; lie Sranlun, Infants (18HS), 40 Oh. 1 ). 200, per Stirling, J., at p. 207. 
As to religious education, soe title Education, Vol. XII., pp. 61, 75, 89, 90,106 
ct seq. 

(n) Jle Jlorehnm, ft. v. Smith (1858), 22 L. J. (Q. n.) 116; Andrews v. Salt (1878), 
8 Oh. App. 622 ; IS Alton v. I)' Alton, supra; lie Ayai - Ellis, Ayar-Ellis v. Last cl leu, 
supra, at pp 70, 71 ; lie Nrvm(Vviht), an Infant, [1891] 2 Oh. 299, 0. A. See 
also titlo Contract, Vol. YJ1., p. 896. 

(o) Re Ayar-Ellis, Ayar-Elhs v. Lnscelles (1883), 24 Ch. D. 317, 0. A., per 
Buktt, M.R., at p. 326. But as to whore an infant has deliberately adopted 
another religion, soo lie f yons (an Infant) (1869), 22 L. T. 770. 

(p) Lyons v. Ultuhin (1821), J..e. 245, per Bold Eldon, L.C., at p. 260; lie 
Shanahan (1852), 20 ]j. T. (0. S.) 183; Re Newton (Infants), [1896] 1 Oh. 740, 
0 A 

( q) Shelley v. II ’cstbroolce (1817), Jac. ‘!66. 

(r) Ibid.; Thomas v. Roberts (I860), 3 De G. & Sm. 758. 

(s) Witty v. Mai shall (1841), l'Y. & 0. Oh. Oas. 68 ; Re Hunt, a Minor (1843), 2 
Con. & Ijiuv. 373; Re North (1816), 11 Jur. 7; Re Browne., a Minor (1852), 21. Oh. R. 
151 ; Re Rare (Alicia), an Infant (1857), cited in Gurney v. Gurney (1863), 

1 Hem. & M. 413, 420, n. (a); Davis v. Davis (1862), 10 W. R. 245; Re Austin, 
Austin v. Austin (1865), 34 L. J. (OH.) 499; Ifawkswoi th v. Hawhsworth (1871),' 
6 Ch. App. 639, per Jamks, L J., at p. 542, per Mkllisu, L.J., at pp. 514, 545. 

(t) Me Newbety (1866), 1 Ch. App. 263; Hawksworth y. Hawhsworth, supra. 
Even where the mother and infant are out of the jurisdiction (Re Montagu, Rs 
Wronghion, Montagu v. Festmq (1884), 28 Oh. D. 82). 

(o) Hill v. IliU '(1862), 10 W. R. 400. 

hi) Corbet v. Tottenham, (1808), 1 Ball & B. 59; Re Kellers, Minors (1856), 

A I. Oh. R. 328 ; Re O'Malleys, Minors, Ex parte 0'Mailey. Ex parte Robinson 
(1858), 8 I. Ch. R. 291; Hill v. Hill, supra; Re Clarke (1882), 21 Ch. D. 817; 
especially if the infant has formed dennite religious opinions in a particular 
direction (Re Kellers, Minora, eupra; Re Fallon, Minors (undated) cited in Re 
Kellers, Minors, supra, at pp. 328, 339). 
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desirable (c). This will be the case when the application to the 
court on the subject has been delayed for many years after the 
father’s death, and the infant has meanwhile been brought up in 
a different religion ( d), or where the latter desires to adopt a different 
faith (e). 

Where there has been an antonuptial agreement as to the 
religious education of the children of the marriage, the courts 
will, after the death of the father, lake the fact into consideration 
as an indication that the father had abandoned his right (/). 

In taking the welfare of the infant into consideration the court 
will sometimes examine him with a view to ascertain the extent of 
the religious impressions which ho has formed and the inadvisability 
of his receiving in the future different religious instruction ( <j). 

263. In dealing with the question of religion the court usually 
only regards some form of Christian religion (h), or the Jowish 
religion (i). But diffeient considerations will prevail in the case of 
the child of an Indian (/c). 

264. Where, upon an application by a parent for the production ^ 
or custody of an infant child, a court considers that the parent" 
ought not to have the custody of the infant, but finds that the infant is 
being brought up iu a different religion to that in which the parent 
has a legal right to require that the child should be brought up, 
the court may nmko an ordor securing that the infant shall be 
brought up in tho roligion in which the parent has a legal right to 
require that he should be brought up ( l ). 


(c) Andrews v. Salt, (1873), 8 Ck. App. G22 ; He Clarke (1882), 21 Ch. I). 817 ; 
lie McGrath (Infant*), [1898] 1 Ob. 143, 0. A. But tho pecuniary or worldly 
interests of the infant will not bo taken into eonsidemtion ( Talbot v . Shrewsbmy 
{Karl), Doyle v. Wrvjht (1810), -1 My. & Ur. 672, pir Lord COTXENHAM, L.O., ut 
p. G88; lie Kellers, Minors (I85i>), 5 1. Oh. Jl. 328, 339). 

(f/) Stourton v. Stourtou (1857), 8 Do 0. M. & U. 700, 0. A., per Tuiuieu, L.J., 
at p. 772. 

(t, lie TF, IF. v. M., [1907] 2 Ch. 557, C. A , whcie a boy aged thiitoeu 
dosiied to change from tho Jowish to the Clmstian faith. 

(/) Andrews v. Salt, supra; lie Clarke, sup?a. 

{(/) lie Browne, a Minor (1858), 8 X. Ch. It. 172 ; Stourlon v. SI inrton, supra, at 
pp. 767, 708; He Newton {Infants), [189GJ 1 Oh. 740, 743, 751, 0. A.; lie \V„ IF. 
r. M., supra. But in other cases au iutoi view with the infant has been considered 
Undc-irablo {Davis v. Daria (1862), 10 W. R. 240 ; He Newhrty (180G), 1 Ch. App. 
2G3, 2GG ; Jlawksworlh v Hawksworlh, supra; Re Nenn (Vn let), an Infant, [1891J 
2 Oh. 299, 307, C. A ). In the case of any ordor dealing with a wurd of comt m 
regard to the roligion in which such ward is to bo brought up, tho words “ until 
further order” must, from tho nuturo of the case, bo deemed to be inserted 
{lie IF., IF. v. M., supra, per Cozen s-Hardy, M.R., at p. 570). 

(A) Skinner v. Orae (1871), L. R. 4 P. 0. 60; Re Neoin {Violet), an Infant, 
supra, at p. 309. 

(i) Re IF, IF. v. M., supra. 

{k) Re llllee, Nawab Naznn of Bengal’e Infants l 1886), 54 L. T. 286, C. A. 

( l ) Custody of Children Act, 1891 (51 & 65 Viet. c. 3), s. 4. The court has 
f tilI power to consult the wishos of tho child in considering what order shall be 
made; and tho power of the court to make the order does not diminish the right 
which the iufunt otherwise possesses to the exercise of his own free choice 
{ibvL), 
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Seot. 3 .—Maintenance and Education. 

Sub-Sject. 1 .—Protection. 

265. The natural duty of a parent to protect an infant child 
justifies acts of personal violence in defence of the child (m), and the 
upholding and maintaining of the child in a lawsuit (to). 

Sub-Sect. 2 .—Maintenance and Education . 

266. Except under the operation of .the poor law, there is no 
actual legal obligation on a father or mother to maintain a child, 
unless the neglect to do so would bring the case within the criminal 
law (o). A father who wilfully refuses or neglects to maintain his 
children, or who runs away and leaves them, so that they are 
chargeable to a union or parish, is criminally liable (p). But 
the moral duty of a father to maintain his infant children (q), 
and also, where he has put himself in loco parentis towards them, 
the infant children of his wife by a former marriage (r), has been 
recognised by the courts, which have refused to allow main¬ 
tenance out of the property of infants where the father is in a 
position to maintain them («), and have presumed, in the absence 
of evidence to the contrary, that a person with whom they are 
living with his consent is authorised to contract debts on his 
behalf to provide them with necessaries ( t ), and have granted an 
allowance for their maintenance out of the estate of a lunatic 
father (a). The moral obligation exists, but is not considered so 
strong, in the case of a mother ( b ). 


(n») 1 111. Com. 450; 1 Hawk. P. 0. c. 61, s. 23. It is doubtful how far 
Roy ley'a Coae (1612), Cro. Jac. 296 (referred to in 1 Hawk. P. 0. c. 31, s. 37; 
1 111. Com. 450; and cited in R. v. Oneby (1727), 2 Ld. Baym. 1485, 1492) was 
docidod on this principle (Post. 29-1, 295). 

fn) 2 Co. Inst. 564; 1 Bl. Com. 450. 

(o) Cooper v. Martin (1803), 4 East, 76, per Lawrence, J., at p. 84; Bazeley 
v. Border (1868), L. It. 3 G. B. 559, per Cockburn, C.J., at p. 565. As to 
criminal neglect of an infant under the age of sixteen, see p. 110 , ante, and 
pp. 162 et seq , post. 

(jj) Vagrancy Act, 1824 (5 Geo. 4, c. 83), ss. 3, 4; see Hoscgood v. Cavi)>s 
(1889), 53 J. P. 612; Bannister y. Sullivan (1904), 91 L. T. 380. This does not 
apply to illegitimate children (R. v. Maiule (1842), 2 I)owl. (n. s ) 58). See u.so 
titlo Poor Law. 

(< 7 ) Mortimore y. Wright, (1840) 6 M. & W. 482, per Lord Abinqek, O.B., at 
p. 486. 

(r) Stone v. Carr (1799), 3 Esp. 1 , per Lord Kenyon, C.J., at p. 2. 

(s) Fawkner v. Waits (1742), 1 Atk. 406, 408; Butler v. Butler (1743), 3 Atk. 
68 , per Lord Hardwiokk, L.O., at p. 60; Hill v. Chapman (1787), 2 Bro. C. C. 
231; Pulsford y. Hunter, Jennings v. Hunter (1792), 3 Bro. 0. C. 416; Wellesley 
v. Beaufort (Duke) (1827), 2 Buss. 1, per Lord Et.DON, L.O., atp. 28; Culbertson 
V- Wood (1870), 5 1. It. Eq. 23 ; and see pp. 91, 92, ante. 

(f) Stone v. Carr (1798), 3 Esp. 1; Cooper y. Phillips (1831), 4 0. & P. 681 
(where infant was in charge of a servant); Bazeley v. Border, supra (wife 
living apart from her husband); but the question of a wife’s authority may bo 
left to tno jury ( Rawlyns v. Vandyke (1800), 3 Esp. 250, per Lord Eldon, L.C., 
at p. 252). See also AOtyns v. Pearce (1857), 26 L. J. (a P.) 252; and see note ( 0 ), 
p. 67, ante, and p. 116, post. 

(a) Re Hinds, Ex parte Whitbread (1816), 2 Mer. 99, per Lord Eldon, L.O.. 
at p. 102. A similar allowance will be made for the illegitimate children of a 
lunatic (Re Jones, Ex parte Haycock (1828), 5 Buss. 154). 

(5) Fawkner y. Watts, supra, at p. 408 ; Clarke y. Wnght (1861), 6 H. & N. 849, 
Ex. Oh., per Blackburn, J., atp. 869, per Cockburn, O.J., at p. 874. The moral 
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267. Under the poor law the father, and the mother after the skit. & 
death of the father, and also the grandfather (c) and grand- Maln£e&' 
mother ( d), if able to do so, are bound to maintain a child who once and 
cannot support himself («). Belief given to a wife, or to a child under Ed ucat ion, 
the age of sixteen, and not being blind or deaf or dumb, is deemed. Liability 

to be given to the husband of the wife, or to the father of the child under poor 
and relief given to the child, under that age, of a widow is deemed to laTr - 
be given to the widow (/). Where a man marries a woman who 
has at the time children,'whether legitimate or illegitimate, he 
is liable to maintain them as part of his family until they attain 
the age of sixteen, or until the death of their mother (g). 

268. A married woman who has separate property is under the Liability of 
same legal liability as her husband for the maintenance of her married 
children and grandchildren; but the liability does not relieve her W0TnaI1, 
husband from his legal liability to maintain her children and 
grandchildren (h). 

Where any relative is liable at law to maintain a poor person Maintenance 
whoso relief would otherwise be chargeable to a poor law union or order nndcr 
parish, the guardians of the union or parish can obtain an order p00r law ' 
upon such relative to maintain the poor person (i); and compli¬ 
ance with such order will be enforced as a civil debt recoverable 
summarily under the Summary Jurisdiction Act, 1879 (k ). 

269. It is the duty of a parent of a child, including a blind or Education, 
deaf child, between the ages of live and fourteen to cause the child 

to receive an efficient elementary education ( l ). 

Sub-Sect. 3. — Liability of Father for Debts. 


270. A father is under no liability to pay a debt incurred by an Liability 
infant child (in), or money expended on the child’s behalf («), ovep fo/debta oi 

obligation oxtondp to illegitimate children (Clarke v. Wright (1861), 6 H. & N. or 

649, 869, 874, Ex. Oh.). eZZ7ed 

(c) The liability of a grandfather is irrespective of the ability of the father on him 
to maintain the child (11. v. Cornish (1831), 2 B. & Ad. 498; Westminster Union 
Guardians v. Buckle (1897), 61 J. P. 247). 

(d) A grandmother is not liable -while a married woman ( Coleman v. Birmingham 
Overseers (1881), 6 Q. B. D. 615), except out of her separate property (see infra). 

(e) Poor Roliof Act, 1601 (43 Eliz. c. 2), s. 6. Soe title Poor Law. 

?/) Poor Law Amendmont Act, 1834 (4 & 5 Will. 4 c. 70), s. 56. 

\g) Ibid,, s. 67; R. v. Clentham Parish (1710), i’oley, Laws Relating to the 
Poor, p. 39; It. v. St. Botolph’s Aldgate (1711), Poloy, Laws relating to the Poor, 


р. 42. 

(h) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), s. 21. As to 
the liability of a married woman under the Vagrancy Act, 1824 (6 Geo. 4, 

с. 83), see Peters v. Cowie (1877), 2 Q B. D. 131; and title Poor Law. 

(i) Poor Law Amendmont Act, 1868 (31 & 32 Viet. o. 122), s. 30; seo title 
Poor Law. 

(/c) 42 & 43 Viet. c. 49 ; see ss. 6 , 35. Tho liability to provido maintenance is 
A continuing liability (Ulverstone Union Guardians v. Parle (1889), 53 J. P. 629). 

(l) See title Education, Vol. XII., pp. 54 et eeq. There is no common law 
obligation ; see p. 114, ante. 

(m) Fluck v. Tollemache (1823), 1 0. & P. 5 ; Clements v. Williams (1837), 8 
0. & P. 68 ; Mortimore v. BV»yAt(1840), 6 M. & W. 482. But if he voluntarily 
pays such debt and dies insolvent, there is no debt from the child to the father’s 
estate (Graham v. Wickham (No. 2 ) (1862), 31 Beav. 478). 

(n) Seaborne v. Muddy (1840), 9 C. & P. 497 ; Healing v. Healing (1902), 19 
T.L.R. 90. 
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sect. 8. in respect of necessaries (o), unless he has expressly or impliedly 

Malnten contracted to do so (p), or has given authority for the incurring of 
ance and the debt or the expenditure of the money (q). The authority may 
Education. b e implied (r), as, for instance, where he knowingly acquiesces in the 
child being maintained by a stranger (a). 


In matri¬ 
monial 
causes. 


Sub-Sect. 4. —Orders for Maintenance and Education in Matrimonial Causes. 

271. During a proceeding for obtaining, or in making, or from 
time to timo after making, a final decree of judicial separation, 
nullity of marriage, or dissolution of marriage, the court may make 
any order or provision with respect to the maintenance and educa¬ 
tion of the children of the marriage ( l ). 

After a final decree of nullity of marriage or dissolution of 
marriage the maintenance and education and other benefit of 
the children of the marriage, as well as the benefit of their 
parents, may be provided for out of the property settled on the 
parties to the marriage by any antenuptial or postnuptial settle¬ 
ments (a). 

After a decree of dissolution of marriage or judicial separation, 
a settlement of all or any part of tho property of a wife in fault 
may be ordered to be made for the beiuiit of the children of the 
marriage, or any of them, either alone or together with their 
father ( b). 


(o) Urmston v. Newcomen (1836), 4 Ad. & El. 899 ; Shelton v. Spriuqett (1851), 
11 0. B. 452. Rut a wife living npurt from her husband nuiy bind his credit for 
necessaries supplied to his infant children of whom custody has boon givon 
to hor by un order of tho court (IJazclev v. [''order (1868), L. It. 3 Q. B. 559 ; soo 
also title Husband and Wife, Vol. XVT., pp. 427, 57S). As to implied autho¬ 
rity arising out of moral duty, see p. 114, an/e. 

,(») Blackburn v. Mailccy (1823), 1 C. & 1’. 1; Andrews v. Oarrclt (1859), 6 
0. B. (n. s.) 262. There is no implied authority where tho father allows the 
son a reasonable sum for expenses (Crantz v. (/i//"(1796), 2 Esp. 471). If extrava¬ 
gant olothes are supplied, tho father is not liable ( Simpson v. Robertson (1793), 1 
Esp. 17). As to a l'athor’s possible liability for a son’s tort, see Moon v. Towers 
(1860), 8 C. 11. (n. 8 .) Gil; and as to torts generally, see title Tort. 

( 5 ) Rol/e v. Abbott (1833), 6 0. & P. 286. For form of authority by a fathor 
to supply eoods to an infant son, and of notice by father that his son is an infant, 
see Encyclopaedia of Forms and Precedents, Vol. VI., pp. 555, 556. 

(r) llaker v. Keen (1819), 2 Stark. 501; Earratt v. Burghart (1828), 3 0. & P. 
381 ; Law v. Within (1837), 6 Ad. & El. 718; which, however, is disapproved 
in Mortimore v. Wright (1840), 6 M. & W. 482, per Lord Abinger, C.B., at p. 487. 

(a) Hesketh v. Cowing (1804), 5 Esp. 131; Nichole v. Alien (1827), 3 0. k P. 
36; but see as to this case Mortimore v. Wright, supra, per Lord Abinger, O.B., 
at p. 485 Baztley ▼. Border, supra. 

(/) Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 35 ; Matrimonial 
Causes Act, 1859 (22 & 23 Viet. c. 61), s. 4; Whieldon v. Whieldon (1861), 2 Sw. 
& Tr. 388; Milford v. Milford (1869), L. B. 1 P. & D. 715; Bishop v. Bishop, 
Judkins v. Judkins, [1897] P. 138, 0. A. An order can be made for main¬ 
tenance and education until the child attains full ago ( Thomasset v. Thomassct, 
11894] P. 295, 0. A.). The order cannot require that socunty shall be given 
for the payment of maintenance (Hunt v. Hunt (1883), 8 P. D. 161); and see 
title Husband and Wife, Vol. Xvl., p. 577. 

(a) Matrimonial Causes Act, 1859 (22 & 23 Viet. e. 61), s. 5; Webster 7 . 
Webster and Mvtford (1862), 3 Sw. & Tr. 106; and see title Husband and Wife, 
Vol. XVI., p. 571. 

(b) Matrimonial Causes Aot, 1857 (20 & 21 Viet. e. 85), s. 45 ; Seatle 7 . Seatle 
(1860), 30 L. J. (p. m. & a.) 216 ; and see titls Husband and Wife, VoL XVL, 
p. 569. 
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Sect. 4. — Marriage. 

272. The consent of the father, if living, and after his death, of 
the mother, if living, is generally requisite for the marriage of an 
infant child not being a widower or widow (c). 

273- A father ( d ) or mother (e) can take proceedings to annul 
the marriage of a child where the child was at the date of the 
marriage an infant (/). 


Sect. 6.— Property. 

Sub-Sect. 1.— Rights of I'arcni. 

274. A father has, as guardian for nurture or by nature ( g ), no 
rights over the real estate of his infant child (Ji). But he may have 
such rights as guardian in socage ( i ) or in gavelkind (k), or, if the 
infant is a copyholder, as guardian by tlio custom of the manor (/); 
and he may be appointed guardian of the infant’s estate by the 
court [m). If he enters on the infant’s land, and receives the rents 
ar.d profits, whether he does so by virtue of any such guardianship or 
not, he will be deemed to do so as guardian for the infant, and must 
account accordingly for the rents and profits received by him (n). He 
is not allowed to apply these rents and profits in maintaining and 
educating the infant (o), except under the express sanction of the 
court (p), but his having done so may in a proper case be ratified 
or condoned by the court (<j). Similarly, a mother who receives 

(c) See note ( g ), p. 157, ante; and title Husband and Wife, Vol. XVL, 
pp. 296, 297. 

(d) Sheiwood v. Rag (1837), 1 Moo. P. 0. C. 333. 

(e) Sherwood v. Rag, supra, at p. 402; Prowse v. Spurway and Rowley [falsely 
called Spurway) (1876), 21 W. 31. 850. But the mother is not entitled aftor 
tho father’s death to continue pioceedings for the purpose instituted by him 
[liman v. M'Mahon and Sevan [,falsely called M'Mahon) (1859), 2 Sw. & Tr. 53). 

(/) Shet wood v. Ray, supra (where tho child was adult at tho time of the 
damage); IVells v. Outturn [falsely called Welh) (1864),3Sw. &Tr. 364 ; Propose 
V Spur way and Rowley (falsely tailed Spurway) supra; and as to nullity suits, 
Doe title Husband and Wife, Vol. XVI., pp. 499, 637, note (ft). 

(<■/) See up. 122, 12,!, post. 

(A) Co. Litt 88 b, Hargrave’s note (12); R. v. Thorp (1696), Carth. 381 ; R. 
v. Sherrington [Inhabitants) (1832). 3 11. & Ad. 714. As to nis rights on tho 
iloath of an infant child, see title Descent and Distiobution, Vol. XI., 
p. 22. 

i t) Seepp. 121, 122, post, 

k) See note ( p), p. 122, post. 

1) See p. 122, post, 

m) See pp. 126 et seg., post. 

n) 1 111. Com. 453 ; Morgan v Morgan (1738), 1 Atk. 489; Thomas v. Thomas 
(1855), 2 K. & J. 79, per Page Wood, V.-C., at pp. 84, 86. A parent stands m 
a fiduciary position towards a child (aoe p. 118, post). 

I o) Seepp. 91, 114, ante, 
p) See pp. 86, 91, 92, ante. 

q) Thomas v. Thomas, supra, at p. 84; Wright v. Vanderplank (1856), 8 De 
G. M. & G. 133, C. A., per Knight Bruce, L.J., at p. 140; and see p. 92, 
ante. Where a father and adult daughter were jointly entitled to real estate, 
and the lather received the entire rents, and kept no accounts with the 
daughter, but she lived with him and was maintained and supplied with money 
by him, it was held that the common establishment had been maintained out of 
the entire rents [Smith v. Smith, Trinder ▼. Smith (1857), 23 Beav. 554). 


Scot, 4 . 
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the ronts and profits of the estate of her infant child, does so as 
bailiff or agent for him (r). An infant heir can obtain an injunc¬ 
tion restraining his father, when tenant by the curtesy (s), from 
committing waste (l). 

275. Unless expressly empowered so to do, a father cannot give 
a valid receipt or discharge for property of his infant child (a). If 
he receives it, he does so as guardian or agent for the infant(l>); 
but while infant children live with and are maintained by their 
father, he is ontitled to tho earnings of their labour (c). 

Sub-Sect. 2.— Dealing* between Parent and Child. 

276. A parent stands in a fiduciary relation towards a child (d), 
and has certain moral obligations to fulfil towards him («). Con¬ 
sequently any question as to whether a transaction constitutes a 
gift by a parent to his child is construed favourably towards the 
child, and any question whether a transaction is to be upheld as a 
gift by a child to his parent, or is to be set aside as obtained by 
undue influence, or for any other reason, is construed unfavourably 
as against the parent (/). 

277. Whero a father purchases either real or porsonal estate in 
tho name of a child alone, or in the joint names of tho child and of 
himself or a stranger, there is no resulting trust for the father (<•/); 
but the father is presumed to have intended to advance the child (/t), 


(r) JTa/I v. Stanwiek (1887), 34 Ch. I). 7G3. 

(j) See title Real Property and Chattels Real. 

(t) Roberta v. Roberta (1037), Hard. 90. 

(a) Dagley v. Tolferry (1715), 1 P. Wins. 285 ; Philips v. Paget (1740), 2 Atk. 
80 ; bob p. 76, ante. Monoy belonging: to an infant will not bo pay a bio to his 
father even though tho father is by the law of his domicil entitled to receivo it 
(Re Hellmann's Will (1866), L. R. 2 Eq. 363; Re Chaturd’a Settlement, [1899] 
1 Ch. 712). As to the effect of domicil on the rights of a parent, seo titlo 
Conflict of Laws, Vol. VI., p. 280. 

(b) Dagley v. Tolferry, supra, Oambier y. Gambier (1835b 7 Sim 263. A 
mother who is alRo a guardian can give a good recoipt for tno infant's incomo 
(Re Long, Lowjrove v. Long, [1901] W. N. 166). As to whore questiou of 
domicil and foreign law arise, see title Conflict of Laws, Vol. VI., p. 280. 
As to the rights of tho father or mother on tho death of an infant child, boo 
titlo Descent and Distribution, v T ol. XL, p. 22. 

(c) 1 El. Com. 453. The same rule may apply to adult children (ibvl.; Ex 

f arte Macklin (1755), 2 Ves. Sen. 675). But an adult child so situated may 
ave a title to a portion of his own oarnings (Ex parte Macklin, aupra). 

(d) Plowright v. Lambert (1885), 52 L. T. 646, per Field, J., at p. 052. 

(e) See p. 114, ante. 

(/) Seo p. 78, ante; and titles Equity, Vol. XIII., p. 18; Family 
Arrangements, Vol. XIV., pp. 543, 549 el aeg.; Fraudulent and Voidable 
Conveyances, Vol. XV., up. 107, 108 et eeg.; Gifts, Vol. XV., pp. 402, 420. 

(g) See title Equity, Vol. XIII., p. 163; Gifts, Vol. XV., pp. 415,417; 
Trusts and Trustees. 


(A) Grey (Lord) y. Grey (Lady) (1677), 2 Swan. Appondix, 594; Dyer y. Dyer 
(1788), 2 Cox, Eq. Cas. 92; Finch y. Finch (1808), 15 Ves. 43; MurRsa y. 
Franklin (1818), 1 Swan. 13; Crabb y. Crabb (1834), 1 My. & K. 511 ; Sidmouth 
v. Sidmouth (1840), 2 Beay. 447; Christy v. Courtenay (1849), 13 Beay. 96; 
William* y. Williams (1863), 32 Beay. 370 ; Hepworth v. Ilepworth (1870), L. R. 
11 Eq. 10 ; Bonnet y. Rennet (1879), 10 Ch. D. 474, per Jesbel, M.R., at pp. 476, 
477. 
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especially where he is an infant (i). The presumption does not 
exist where the purchase is made by a mother (ft), but slighter 
evidence is sufficient to prove an intontiou on her part to advance 
the child than would be required in case of a purchase by a 
stranger (l), and it arises where the purchase is made in the 
name of a person towards whom the purchaser has put himself in 
loco -parentis (m). The presumption may be rebutted by evidence 
of a contrary intention ( n)j but it must be evidence of statements 
or facts contemporaneous with the transaction (o), and evidence 
will only be admitted of subsequent statements or facts, if they are 
against the interest of the party making the statement or being 
concerned in the facts (p). The presumption is not rebutted by the 
fact that the child has been already provided for (q); nor by the 
jeceipt by the father of the rents or income of the purchased pro¬ 
perty (r), especially whore the child is an infant, so that the receipt 
may be referred to the father’s position as guardian (s). There 
must, however, be an intention to confer a present benefit; and a 
purchase in the name of a child with a view to an ultimate benefit 
to him will not constitute an advancement (£). 

278. Where under a settlement of real estate by a father, or 
person in loco parentis («), a portion is given to a child not other¬ 
wise provided for, which will not be raiseable if ho dies before 
attaining full age, interest on the portion may nevertheless bo 
allowed to the child for maintenance during infancy (b). 

(t) Lamplugh v. Lamplugh (1709), 1 P. Wms. Ill, 112. 

(A-) Ben net v. Bennet (1879), 10 Hi. D. 474; and see title Gifts, Vol. XV., 
pp. 415, 416. 

(/) Garrett v. Wilkinson (1818), 2 De G. & Hm. 211, 246; Saif re v. Hughes 
(1868), L. R. 5 Eq. 376; Bat stone v. Salter (1871), L. It. 19 Eq. 200; Bennet ,v. 
Bennet, supra , per Jessed, M.R., at pp. 479, 480. 

(m) Pbrand v. Danar (1680), 2 Cas. in Ch. 26; Currant v. Jngo (1844), 1 Coll. 
1:61 ; Bennet v. Bennet, supra, at pp. 476, 477; Standing v. Bowring (1884), 27 
l/h. J). 341. As to a person putting himself in loco parentis towards a child, 
see note (ft), p. Ill, ante. 

(e) Bole v. Pole (1748), 1 Ves. Son. 76; Bone v. Pollard (1857), 24 Beav. 283; 
Tucker v. Burrow (1865), 2 Hem. M. 515; Stock v. McAvny (1872), L. R. 15 
Eq. 55 ; Crabb v. Crahb (1831), 1 My. & K. 511; and sco title Gifts, Vol. XV., 
p. 416. 

(o) Mur less v. Franklin (1816), 1 Swan. 13; Sidmouth v. Stdmouth (1840), 2 
Beav. 447; Christy v. Courtenay (1849), 13 Beav. 96 ; Dumper v. Dumper (1862), 
3 Gill. 583; Williams v. Williams (1863), 32 Boav. 370. 

(p) Bedington v. Rolington (1794), 3 Ridg. Pari. Rep. 106, 194, 195; Sidmouth 
v. Sidmouth, supra, at p. 455; Stock v. Me Aim/, supra, per Wickens, V.-O., at 
pp. 58, 59; and see title Evidence, Vol. XIII.', p 463. 

(q) Dyer v. Dyer (1788), 2 Cox, Eq. Cas. 92; Hepworth v. Hepworth (1870), 
L. R. 11 Eq. 10. 

(r) Grey (Lord) v. Grey (Lady) (1677), 2 Swan. Appendix, 594, 699; 
Sidmouth v. Sidmouth, supra, at pp. 456, 457 ; Batetone v. Salter, supra. 

(a) Mumvia v. Mumma (1687), 2 Vern. 19; Lamplugh v. Lamplugh, supra , at 
p. 113; Loi/d v. Read (1720), 1 P. Wms. 607, per Lord Parker, L.C., at p. 608 ; 
Taylor v. Taylor (1737), 1 Atk. 386 ; Stileman V Ashdown (1742), 2 Atk. 477, 
per Lord Hakdwicke, L.O., at p. 480; Alleyne v. Alleyne (1845), 2 Jo. & Lat. 
544, 555, 556 ; Christy v. Courtenay, supra. 

t Forrest v. Forrest (1865), 13 W. R. 380, per Stuart, V.-O., at p. 381. 

See note (ft), p. Ill, ante. 

Stani/orth v. Stani/orth (1704), 2 Vern. 460; Indeion v. Horthcote (1747), 

. 430, 438; Brown v. Temperley (1827), 3 Russ. 263; Be Greaves' Settled 
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279. Where an infant is interested in a legacy under the will of 
a father, or of a person in loco parentis (c), who is under the moral 
obligation of maintaining him, he is entitled for the purposes of his 
maintenance to interest or income in respect of it from the date 
of the testator’s death (d), instead of from the expiration of one 
year from that date ( e), notwithstanding that the conditions as to 
the vesting or payment of tho legacy are such that, if he were in a 
different relation to the testator, he would not be entitled to tho 
income until attaining full age, or the'happening of some other 
event upon which the legacy was to become vested or payable (/). 
The rule does not apply where the testator has provided another 
fund for the maintenance of the legatee (g). 

Skot. 6 .—Illegitimate Children. 

280. In the absence of a contrary intention either expressed 
or doduciblo by necessary inference, all provisions respecting 
“children,” contained in any laws or instruments having a legal 
operation, refer exclusively to legitimate children (A). The rights 
and duties of the putative father and the mother with respect to 
illegitimate children differ materially fi\m those of a father and 
mother with respect to legitimate children { i ). 

Estates, Janes v. Greaves, [1900] 2 Oh. 683 For a clausa in a will extruding 
this provision, seo Encyclopaedia of Forms and Precedents, Yol. XV., p. 017. 

(c) Seo noto (k), p. Ill, ante. 

( d ) Jlarvty v. Jfar'ry (1722), 2 P. Wins. 21 ; llauqhton v. Harrison (1742), 2 
Atk. 329, per Loid IIaudwicke, L.C., at p. 330; Beckford v. Tobin (1749), 1 
Ves. Sen. 308, pier Lord IIakdwkke, L.O., at p. 310; Cru fott v . Dolby (1795), 
3 Vos. 10, per Ahden, M.1L, at p. 13; lltll v. lltll (1814), 3 Vos. & II. 183 ; Belt 
▼. Fellows (1818), 1 Swan. 561 A posthumous child is only entitled to interest 
from his birth ( llau'hns v. Rawlins (1790), 2 Cox, Eq. Cup. 425). 

’(e) See titlo Kxecutohs and Adminjstiiatoks, Vol. XIV., p. 273. As to 
the rulo of law respecting double portions to children, and legacies generally, 
seo titlo Wilds. 

(/) Beckford v. 'Tobin, supra, at p. 310; Cavendish v. Mercer (1776), cited in 
Greenwell v. Greenwell (1800), 5 Ves. 194, at p. 195, n. (1); Lomax v. Lomax 
(1805), 11 Ves. 48; Frrmyton v. Chapman (1806), 12 Ves. 20; He Gt or ye :an 
Infant) (1877), 5 Oh. D. 837, 0. A., per James L J., at p. 843 Wheze the con¬ 
tingency extends beyond attaining the ago of twenty-one, the consent of me 
remainderman may be roqnired (Fendall v. Aawh (1779), cited in Greenwell v. 
Greenwell, supra, at p. 197, n. (r); Fairman v. Green (1801), 10 Ves. 45 ; Canntnys 
v. Flower (1835), 7 Sim. 523) ; or no interest may he payable (see Re Abiahams, 
Abrahams v. Bendem, [1911] l Oh. 108). 

(g) Beckford v. Tobm, supra , at p. 310 ; Donovan v. Needham (1846), 9 Beav. 
164; Re Runsds Estate (1652), 9 Haro, 649, per Turner, V.-C., at p. 653; Re 
George (an Infant), supra, at p. 843; Re Moody, Woodroffe v. Mooch/, [1895] 1 
Ch. 101, 106 et sty.; Re Abrahams, Abrahams v. Bendon, supra; and boo 
title Executors and Administrators, Vol. XIV., pp. 272, 273. Where 
a father bequeathed a legacy to his daughter in case she should attain 
full age, and made no provision for her maintenance between marriage under 
age and attainment of full age, interest was allowed on the legacy between the 
time of her marrying under age and attaining full age (Chambers v. Goldwin 
(1805), 11 Ves. 1). 

(h) II. v. Wyke (Inhabitants) (1746), Burr. S. 0. 264, 265 ; R. v. Maude (1842), 

6 Jur. 646; R. v. Totley (Inhabitants) (1845), 7 Q. B. 596, per Lord Denman, 
O.J., at p. 598 ; R. v. Birmingham (Inhabitants) (1846), 8 Q. B. 410, per Lord 
Denman, C.J., at p. 426; Dickinson v. North Eastern Rail. Co. (1863), 2 fi. & O. 
735, per Pollo,ok, O.B., at p. 736. 

CO See titles Bastardy, vol. II., pp. 410-451 ; Contract, Vol. VII., p. 396 
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Part VII.—Guardianship of Person and 

Estate. 

Sect. 1.— Title. 

Sub-Sect. 1.— In General. 

281. The disabilities of an infant and his legal incapacity to 
manage his own affairs render it necessary that for the protection 
of his interests and the management of his property he should have 
a guardian of his person and property, to whom he stands in the 
) elation of ward (/c). A person may be the guardian of an infant 
either (1) in socage; (2) by nature in the case of an heir-apparent; 
(3) by custom; (4) for nurture; (5) naturally, or by parental 
right; (6) by parental appointment, or (7) by appointment by a 
court of competent jurisdiction (Z). 

Sub-Sect. 2 .—In Sor.age. 

282- Guardianship in socage exists only where the infant is 
under the age of fourteen and has by descent the legal estate in land 
held in socage tenure ( m). In that case it is not confined to the land 
which he holds in socage, but extends to his other land and property 


The rules oi law as to the advancement of children (see pp. 118, 119, ante) and 
double portions of childron (koo title Wills) do not apply to illegitimate 
childien unless the father lias put himself in loco parentis towards thorn {Smith 
v. Shong (1794), 4 Bro. 0. 0. 493 ; Ex parte Pye, Ex parte Vubost (1811), 18 Ves. 
140, per Lord Eldon, L.O., atpp. 147, 148, 152; Wetherby v. Dixon (1815), 19 
Ves. 407 ; lie Lawes, Lawes v. Lowes (1881), 20 Ch. D. 81, 0. A.). As to the 
extension of a parent’s moral obligation m inspect of maintenance and education 
of illegitininto children, see note (5), p. 114, ante; and Jl. v. Maude (1842), 

2 DowT. (n. s.) 58. 

(A) Termea de la Ley, tub voce “ Gordeine ”; 1 Bl. Com. 460 cf seq.; Re Salisbury 
(Mar'jUts) and Ecclesiastical Commissioners (1870), 2 Ch. D. 29, C. A., per 
Mklt.tsh, L.J., atp. 35. As to wards of court, see pp. 146 et seq., post. The 
relation of guardian and ward is strictly that of trustee and cestui que trust 
{Beaufort {Duke) v. Berty (1721), 1 P. Wms. 703, per. Lord Macclesfield, L.C., 
at p. 705 ; Mathew v. Bnse (1851), 14 Beav. 341, per Bomilly, M.R., at p. 345). 
A guardian stands in a fiduciary relation towards his waid ( Plowright v. Lambert 
(1885), 62 L. T. 646, per Field, J., at p. 652). As to transactions between 
guardians and wards, see Hylton v. Hylton (1754), 2 Ves. Sen. 547 ; Wright v. 
Vanderplank (1856), 8 De G. M. & G. 133, C. A.; Motz v. Moreau (1861), 13 
Moo. P. 0. C. 376; and titles Equity, Vol. XIII., p. 18; Fraudulent and 
Voidable Conveyances, Vol. XV., p. 108. As to the guardianship of illegiti¬ 
mate children, see title Bastardy, Vol. II., p. 440. As to guardians ad litem, 
soe pp. 140 et seq., post. As to the effect of foreign domicil, see title Conflict of 
Laws, Vol. VI., p. 281. 

(1) Co. Litt. 88 b, Hargrave’s notes (2) to (10); 1 Bl. Com. 460 et te g. As 
to the powers of the county oourts, see title County Courts, Vol. YHX, 
p. 634. 

{m) Co. Litt. 88 a, b, Hargrave’s note (13); 2 Bl. Com. 87, 88; Com. Dig., 
tit. Gardian (B.); Quadring v. Downs (1677), 2 Mod. Eep. 176; R. v. Todding- 
tm {Inhabitants) (1818), IB. & Aid. 560; R. v. Sherrington {Inhabitants) (1832), 

3 B. & Ad. 714, per Lord Tenterden, C.J., at pp. 715, 716. As to socage 
tenure, see 2 Bl. Com. 79 et seq.; and title Beal Property and Chattels 
Beal. AH tenures are now socage (Com. Dig., tit. Gardian (B. 1); Bedell r. 
Constable (1668), Vaugh. 177, 183). 


Sect. 1. 
Title. 

Guardian 
and ward. 


duardian- 
ship in 
socage. 
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and to his person (w). The guardianship belongs to such one of the 
infant's nearest in blood as cannot inherit the socage land by 
descent, without any distinction between the whole and half blood ; 
and in case of his death while the infant is still under fourteen, it 
devolves upon the next in blood who cannot so inherit (o). The 
guardianship continues only until the age of fourteen (p ); after its 
termination the infant can choose for himself a guardian during the 
remainder of his minority (q). 

i 

Sou -Sect. 3.— By Nature. 

283. Guardianship by nature, in its original and strict sense ( r ), 
is that of a father over his infant heir-apparont of either sox (a). It 
lasts until the infant attains full age, but is exercisable only over 
the person of the infant ( t ). 

Sub-Sect. 4 .—By Custom. 

Guardianship 284. In many manors special rights of guardianship of infant 
7 custom. copyholders exist by custom with reference to their copyhold l.mds(fl). 

In some cities and boroughs there have been special customs as to 
the guardianship of an infant whose father is dead (b). In the city 
of London the mayor and aldermen, in heir Court of Orphans, 
have, as guardians by custom, the right to the custody of the person 
and estate of an infant, whose father was a freeman of tho city and 

(n) Co. Litt. 87 b, 88 b, Hargrave’s note (13). It is superseded by tire appoint¬ 
ment of a testamentary guardian {ibid.; stat. (1(560), 12 Car. 2, c. 24, e. 8), as to 
which see p. 123, post. 

(o) Co. lutt. 87 o, 88 a, b, Hargrave’s note (13); 1 HI. Com. 461; 2 HI. Com. 
87, 88. If there are two or more noarest of kin in equal degree, who cannot 
inherit, he who first gains possession of the heir acquiies tho guardianship, 
excopt where they are brothers or sisters, in which caso the eldest has tho right 
to it. If the infant derives socage lands by descent both ex parte paternd and 
ex parte maternd, so that it may be impossible to find noxt of kin incapable of 
inheriting from him, the next of kin on either side who first gets possession of 
the infant is entitled to tho custody of his person, and the custody of tho lands 
coming ex parte paternd goes to tho maternal heir, and that o? the lands coming 
ex parte maternd to the paternal heir (Co. Litt. 88 a, 88 b, Hargrave’s note (13)). 
A guardian in socage cannot transfer his guardianship (Bedell v. Constable. (I O' •), 
Vaugh. 177, 181). 

(p) Co. Litt. 88 a, b ; 2 Bl. Com. 88 ; Thomas v. Thomas (ISoo), 2 K. & J 
79, per Page Wood, V.-C., at p. 84. In tho case of gavelkind lands tho 

g uardianship continues until the infant attains the ago of fifteen (.Robinson, 
ustoms of Gavelkind (od. 18.18), ch. 3, pp. 115, 116). 

i q) See p. 58, ante. 

r) As to natural guardianship in its wider sense, seo infra. 
s) Co. Litt. 84 a, b; Com. l)ig., tit. Gardian (C.); Ratcliffs Case (1592), 3 
Co. Rep. 37 n, 37 b et scq. 

U) Com. Dig., tit. Gardian (C.); R. v. Thorp (1696), Carth. 384, per Holt, 
O.J., at p. 386. 

(a) See title Copyholds, Yol. YIII., p. 80. If there is another guardian, 
whother in socage or testamentary, his right to the custody of the infant will 
have priority over the right of the customary guaidian (Watkins, Treatiso on 
Copyholds, vol. II., p. 105). 

(£>) Stat. (1660) 12 Car. 2, c. 24, which authorised fathers to appoint testa¬ 
mentary guardians (seepp. 123 et seq., post), provided that nothing therein con¬ 
tained should extend to alter or prejudice tho custom of the city of London, or 
of any other city or town corporate, or of tho town of Berwick-on-Tweed. 
concerning orphans (ibid., s. 9). 
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died within its limits. This guardianship continues in the case of Amt. l. 
a male infant until the age of twenty-one, and in the case of a Title, 
female infant until the age of eighteen or marriage under that ' 
age (c). 

Sum-Sect. 6 .—For Nurture. 

285. A father, and after his death a mother, has the guardian- Guardianship 
ship for nurture of an infant child up to the age of fourteen (d). nurture. 


Sub-Sect. 6 .—By Parental Right. 

286. A father (e), and after his death a mother (/), has by Guardianship 
parental right the guardianship of the person of an infant child up by parental 
to the age of twenty-one (g ), as his natural guardian in the wider nBht 
sense of the term (/t). 


Sub-Sect. 7. —By Parental Appointment. 

287. Both a father and mother have power, if underage by deed, Testamentary 
and if of full age by deed or will, to appoint persons to act as “| >poi ^ ent 
guardians of an infant child, in the case of a father, after his death, under *"* 
and, in the case of a mother, after the death of herself and the statute, 
father, if the child is then an infant and unmarried (i). Where the • 
appointment is made by deed, it is of a testamentary nature ( k ), and 
is revocable by a subsequent will making a different appointment ( l ); 


(c) line. Abr., tit. Customs of London (B.), 7th ed., pp. 682, 683 ; Com. Dig., 
tit, Uardian (G.); Wilkinson v. Boulton (1665), 1 Lev. 162; subnom. Wtlktnson v. 
Bolton (1606), 1 Sid. 230; Frcdernk v. Frederick (1721), 1 P. Wma. 710. 

(i 1) Co. Litt. 88 b, Hargrave's note (13); Com. Dig., tit Gardian (D.); I Bl. 
Com. 461 ; Ilasjield (Parish ) v. Farley (Parish ) (1710), 2 Stra. 1131; R. v 
Clarice (1837), 7 E. & B. 186, 192; but see Re Race (Alicia), an Infant (1857), 
cited in Gurney v. Gurney (1863), 1 Hem. & M. 413, 420, n. (a); llydev. Hyde 
(1869), 29 L. J. (r. M. & a ) 160. 

(e) Ratcliff's Case (1592), 3 Co. Hop. 37 a, 38 b; R. v. Thorpe (1696), Carth. 38$ ; 
Re Salisbury (Margins) and Ecclesiastical Commissioners (1676), 2 Ch. D. 29, C. A., 
per James, L.J., at pp. 31, 32, pt i Mellish, L.J., at p. 36; Re Agar-Ellis, Agar- 
Ellts v. Lascelles (1883), 24 Ch. D. 317, C. A., per Duett, MR, at pp. 327, 328. 

(f) Ratcliffs Case, supra, at p 38 b; Mellish v. I)e Costa (1737), 2 Atk. 14; 
Re Bedford Charity (Masters dc.), Villareal v. Melfish (1738), 2 Swan. 533, 536; 
Mendes v. Mendes (1748), 3 Atk. 619, per Lord Haudwioke, L.O., at p. 624; 
Guardianship of Infants Act, 1886 (49 & 50 Viet. c. 27), s. 2. See p. 108, ante, 
and p. 125, post. 

(g) Co. Litt. 88 b, Hargrave’s note (12); Mendes v. Mendes, supra, at p. 624. 

(A) Co. Litt. 88 b, Hargrave’s note (12); Buc. Abr., tit. Guardian (A.) 1, 

7th ed., p. 94; Mendes v. Mendes, supra, at p. 624. 

(i) Stat. (1660) 12 Car. 2, c. 24 s. 8; Guardianship of Infants Act, 1886 
(49 & 60 Viet. c. 27), es. 3, 4; Bac. Abr., tit. Guardian (A.) 3, 7th ed., pp. 95 
et scq. An infant parent cannot moke tho appointmont by will except in the 
case of a soldier on actual service, or a seaman at sea (Wills Act, 1837 (7 Will. 4 
& 1 Viet. c. 26), ss. 7, 11 ; see pp. 49,67,104, ante). As to appointments by deed, 
ueo title Deedb and Other Instruments, Vol. X., pp. 366, 399. For form of 
appointment by deed, soo Enoyclopoodia of Forms and Precedents, Vol. VI., 
p. 564, Vol. XVII., p. vii., and by will, ibid., Vol. XV., pp. 400,560,661; and see 
titlo Wilis. A father has no power to appoint a guardian of his illegitimate 
child (Slreman v. Wilson (1871), L. R 13 Eq. 36). As to an appointment by a 
grandfather, see Blake v. Leigh (1756), Amb. 306. 

(A) Ex parte Ilchester (Earl) (1803), 7 Ves. 348, per Lord Eldon, L.O., at 
p. 367. But it need not be executed with the Bame formalities as a will (De 
Baths v. Fingal (Lord) (1809), 16 Ves. 167). 

(/) Shaftsbury (Earl) v. Hannans (1677), Cas. temp. Finch 323. The appoint¬ 
ment is not revoked by a testamentary instrument leaving the care, charge, and 
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but it is not admissible to probate (m). The intended guardian 
may attest the deed (n). No special words are necessary in making 
the appointment (o), but it is not sufficient to appoint a person 
guardian of the estate of the child ( p). 

The appointment may be made in respect of every child born, or 
(in the case of an appointment by a father) en ventre sa mere, at the 
death of the appointor, whether born or conceived before or after 
the date of the appointment (</), and, where the appointment is made 
by deed, whether by a then existing or subsequent marriage (r). 
The power extends to every child of the appointor who at his death 
is an infant and unmarried ( s ). The guardianship may be made to 
continue during infancy or during any less period ( t ). Where it is 
not made determinable on marriage, it will not terminate on the 
marriage of a child after the death of the appointor, but before 
attaining full age (a). 

Several persons may be appointed; and in that case, if one or 
more disclaim or die, the guardian or guardians who accept the 
position or survive can act (b). The position is not assignable (c); 
but the instrument containing the appointment may authorise a 
surviving guardian to appoint a successor to a guardian who may 
happen to die (d). A guardian having accepted the office cannot 
resign at will ( e ), but may disclaim before acceptance (/). 


education of the children to another person [II»re v. Hare (1848), 5 Boav. 629). 
Whore persons have been appointed trustees and guardians, the revocation < f 
their appointment as trustees does not affect thoir guardianship ( lie Park (1844), 
14 Sim. 89). 

(m) Chester's (Lady) Case (1672), 1 Vent. 207 ; Oilliat v. Gilliat and Hatfield 
(1820), 3 Phillim. 222 ; In the Goods of Morton (1864), 33 L. J. (v. M. & A.) 87 
Aud see titlo Executors and Administrators, Yol. XIV., p. 158. 

,(n) Morgan v. Hatchell (1854), 19 Boav. 86. It is doubtful whether any 
witness to the deed is necessary (ibid., per Romilly, M.B., at p. 87). 

(o) Teynliam (Lady) v. hennard (1724), 4 Bro. Pari. C'as. 302 ; Bridges v. Hales 
(1729), Mos. 108; Meades v Meades (1748), 3 Atk. 619, per Lord Hardwicks, 
L.C., at p. C24 ; Miller v. Harris (1845), 14 Sim. 540. A mere commendation 
of the infant to the care of a person has boon held insufficient ( Edwards v. 
Wise (1740), Barn, (cn.) 139). 

( p) Re Norbury (Lord) (1875), 9 I. E. Eq. 134. A devise of land to a person 
in trust for the maintenance and education of nn infant child dues not creato a 
testamentary guardianship (Bedell v. Constable (1668), Vaugh. 177, 184). 

( ? ) Stat. (1660) 12 Car. 2, c. 24, s. 8. 

(r) Bac. Abr., tit. Guardian (A.) 3, 7th ed., p. 97. A will is revoked by a 
subsequent marriage (Wills'Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 18). 

(a) Stat. (1660) 12 Car. 2, c. 24, s. 8. 

(t) 1 lid., 

(«) Bac. Abr., tit. Guardian (A.) 3, 7thed., p. 97 ; Eyre v. Shoftsbury (Countess) 
(1723), 2 P. Wme. 102, 107; Roach v. Qarvan (1748), 1 Ves. Ben. 167, 159. As 
to infants of the female sex, see Mendes v. Meades (1748), 1 Ves. Sen. 69, 91; 
Roach v. Garvan (1748), Belt’s Sup. 86, 87; Re Samjison and Wall, Infants 
(1884), 25 Ch. D. 462, 0. A., per Lord Selborne, L.C., at p. 491. 

, (b) Eyre v. Shaftsbury (Countess), supra. 

(cj Bedell v. Constable, supra, at p. 179; Mellish v. Be Costa (1737), 2 Atk. 14; 
Re Bedford Charity (Masters etc.), Villareal v. Mellish (1738), 2 Swan. 533, 53G. 
(d) In the Goode of Parnell (1872), L. E. 2 P. & D. 379. 

(cl Spencer v. Chesterfield (Kail) (1752), Amb. 146, per Lord Hardwioke, L.O. ; 
Re Grays, Minors (1891), 27 L. E. Ir. 609. 

_(/) Ex parte Champney (1762), 1 Dick. 350; O'Keefe ▼. Casey (1603), 1 
Sell. & lief. 106. 
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288. The appointment of testamentary guardians supersedes all Bacrr. l. 

rights of guardianship in socage or otherwise^). Title. 

289. "Where a father appoints guardians and the mother survives Pa , r £ m ® unt , 

him, she iB joint guardian with them during her life (h). Where testamentary 
he appoints none, or those appointed by him die or refuse to act, the guardian, 
mother is sole guardian, but the court having jurisdiction in the Guardianship 
matter (i) may, if it thinks fit, from time to time appoint guardians during life 
to act jointly with her (j). # of mother * 


290. The mother may, by deed or will, provisionally nominate 
persons to act as guardians of an infant child after her doath jointly 
with the father (k), and the court having jurisdiction in the matter (l), 
upon being satisfied that the father is for any reason unfit to be the 
Bole guardian of the child, may confirm tlieir appointment or make 
Buch other ordor in respect of the guardianship as it thinks fit (m). 


Powers of 
mother to 
appoint 
guardian. 


291. Where each of the parents appoints guardians, the guardians Appointment 
appointed by each act as joint guardians after the death of both by 
parents ( n ). paren * 


292. The High Court of Justice, on being satisfied that it is for* Powers of 
the welfare of the infant, may remove the mother or any testamen- court to 
tary guardian from the office of guardian, and may also, if the Indians, 
welfare of the infant appears so to require, appoint another guardian 
in place of the guardian so removed (o). 


Sitb-Sjeot. 8 .—By Appointment of the Court, 

293. The Chancery Division of the High Court of Justice in the Appointment 
exorcise of its goneral jurisdiction over infunts(p), may, if it is for ® f 
the infant’s benefit so to do (q), appoint a guardian either where y 00 


(g) St at. (1600) 12 Oar. 2, c 21, a. 8. 

Ui) Guardianship of luiants Act, 1886 (40 & 50 Yict. o. 27), s. 2. 

(t) The Act gives juiisdiotion to the High Court of Justice or the county 
court of the district ui which the respondent or any of the respondents to 
an application in the matter reside ( ibid., s. 9). Soe title County Couitxs, 
Vol. VIII., p. 054. 

i f) Ibid., s. 2. 

k) Ibid., s. 3. 

1) Ibid., a. 9. See noto (i), supra. 

m ) Guardianship of Infants Act, 1886 (49 & 50 Viet, c 27), ss. 3 (2), 4 ; Re 
ft. (an Infant), [1892J 1 Oh. 292. The court may altogether displace the fathor 
IRe G. (an Infant), supra). See form of provisional appointment, Encyclopaedia 
of Forms anu Frocedonts, Vol. VI, p. 505. 

(n) Guardianship of InfantB Act, 1880 (49 & 50 Viet. o. 27), s. 3 (1). 

(of Ibid., b. 6 ; Re Read, an Infant (1889), 5 T. L. R. 615 ; Re McGrath 
(Infants), [1893] 1 Oh. 143, 147, O. A. ; Walker v. Laxton (1894), 70 I. T. 690. 
The court will not remove a testamentary guardiau only because he is resident 
abroad (Re Lewis, a Minor (1820), 2 Mol. 485; Re Two Infant Children , 
Ex parte Nickells (18'Jl), 7 T. L. R. 498). See also Dillon v. Mount-Cashell 
(Lady) (1728), 4 Bro. Pari. Cas. 300; Smith v. .Safe (1784), 2 Dick. 631; Re 
Lemons (1887), 19 L. R. Xr. 575. 

(p) Soe p. 47, ante. The Chancery Court of the County Paluntine of 
Lancaster has jurisdiction to appoint guardians of infants resident in the county 
(Re Alison’s Trusts, Re Johnsons, Infants (1878), 8 Ch. D. 1, C. A.). 

(q) Johnstone v. Beattie (1843), 10 CL & Fin. 42, H. L., per Lord Caiipbbll, 

at p. 122. 
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the infant has no guardian (r), or where he has testamentary 
guardians, or even if the infant’s father is living(s), and can also, 
in the interests of the infant, remove an existing guardian and 
appoint another (f). The power extends to the case of an infant 
who is not previously a ward of court and has no property (u), and 
can be exorcised in the case of an infant British subject who was 
born and is residing abroad (a), or who is residing in this country 
but has no property except abroad ( b ). Where an infant has a 
foreign guardian or a guardian residing out of the jurisdiction, the 
court will not interfere with him (c), but, if circumstances so 
require, will appoint either him ( d) or some other person as guardian 
of the infant in this country (e). The court can appoint a guardian 
of an infant who is a foreign subject, if be is residing in this 
country (/), even if he have foreign guardians^), but will not do 
so if he is residing abroad (h). The appointment by the court 
of a guardian of an infant who has no guardian constitutes the 
infant a ward of court (i). 

294. In appointing a guardian, the court will pay attention to 
the wishes of the father or mother of the infant, where they have 
been expressed without the actual appointment of a guardian ( k ), 


(r) 3 Bl. Com. 427; Guardianship of Infants Act, 1886 (49 & 50 Viet. o. 27), 
as. 6, 13 ; May v. May (1776), 2 Dick. 527; Ex parte Salter (1792), 3 Bro. 0. U. 
500; Ex parte Wheeler (1809), 16 Yoa. 266; He Woolscontle, an Infant (1816), 
1 Mttdd. 213 ; Ex parte Janwn (1820), 1 Jac. & W. 395; He Kaye (1866), 1 Ch. 
App. 387 ; Re McGrath {Infants), [1893] 1 Ch. 143, C. A. An application for 
the exercise of the power is mado by summons in chambers (It. K. C., Ord. 55, 
r. 2 (12) (Statutory Buies and Orders Bovised, Vol. XII., Supreme Court, 
England, p. 203)). 

(s) Johnstone v. Beattie (1843), 10 Cl. & Pin. 42, H. L., per Lord Campbell, 
atp. 120. 


(it) Guardianship of Infants Act, 1886 (49 & 
M'CuUochs , Minors (1844), 6 I. Eq. It. 393, 396; 


50 Viet. c. 27), ss. 6, 13 ; Re 
lie McGrath {Infants), su\rra. 
Where tho circumstances so require, the court will appoint a poison to act as 
guardian in the lifetime of tho father {Ex parte Mouutfort (1609), 15 Ves. 445 ; 
Wellesley v. Wellesley (1828), 2 Bli. (n. s.) 124,11. L.); but the appointment will 
not be made as a mattor of course {Re Lyons {an Infant) (1869), 22 L. T. 770). 
(w) Re Woolsamibe, an Infant, supra; Re McGtath {Infants) sujtra, at p. 14i. 

(a) Hope v. Hope (1854), 4 De G. M. & G. 328, 345, 346; Re Willoughby (an 
Infant) (1885), 30 Ch. D. 324, C. A. 

(b) Johnstone v. Beattie, supra; Be Pavitt , [1907] 11. B. 234. 

(c) De Weaver v. Bochport (1843), 6 Beav. 391; Dawson v. Jay (1854), 3 De G. 
M. & G. 764 ; Nugent v. Vetzera (1866), L. E. 2 Eq. 704; lie Savini (Gort), 
Savtni v. Lonsada, [1870] W. N. 60; and see title Conflict OF Laws, Vol. VI., 

p. 281. 

(<f) Re Levinge (1797), cited in De Weever v. Bochport, supra , at p. 392, n. (b); 
Re Daly (1798), cited in De Weever v. Bochport, supra, at p. 393, n. (b); Daniel 
v. Newton (1846), 8 Beav. 485. 

I e) Re Savini \Gori), Savtni v. Lonsada, supra, 
f) Nugent v. Vetzera, supra, per Page Wood, V.-C., at p. 713. 
g) Johnstone v. Beattie, supra, per Lord Lanodale, at p. 145 ; Stuart v. Bute 
[Marquis), Stuart v. Moore (1861), 9 H. L. Cas. 440, per Lord Ckanwokth, at 
p. 470; Nugent v. Vetzera, supra; Re Savtni ( Gori), Savini v. Lonsada, supra. 

(h) Be Bourgoise (1889), 41 Ch. D. 310, O. A. 

(i) Stuart r. Bute {Marquis), Stuart V. Moore, supra , at pp. 456, 457. As to 
wards of court, see pp.146 et seq., post. Ab to appointment by the court of 
guardians to act jointly with the mother, see p. 126, ante. 

(A) Re Neivcattle {Duke) (1795), cited in Ex parte Mountfort, supra, at p. 447 
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unless such a course would be disadvantageous to the infant ( l ); Sbot. l. 

and in other cases will preferably select the nearest relative of the Title, 
infant (m). The court will not generally appoint as sole guardian a 
porson residing out of the jurisdiction(n), unless he is already a 
guardian out of the jurisdiction (o), and will not appoint as sole 
guardian a married woman ( p ), nor, as a guardian, the solicitor to 
any of the parties concerned (q), nor a firm (r). The discretion of 
the court of first instance in the appointment will not be interfered 
with by the Court of Appeal, except for strong reasons (s). 


295. Where several guardians are appointed by the court, the Death of one 
death of one terminates the guardianship of all (a ); but the court of “T?™ 1 
will usually reappoint the survivors as a matter of course (6). gu ,an8. 

Guardians can be appointed by the court for special purposes, Gdtaiiane 
such as to give consent or convey land on behalf of the infant under for special 
the provisions of an Act of Parliament (c), or to give consent to the purp08e *''^ 
marriage of the infant (d), or to protect his interests under a Bill 
before Parliament ( e ). 


Hall v. Storer (1836), 1 Y. & C. (ex.) 56G; Re Kaye (1866), 1 Ch. App. 387, per 
TuiiNKu, L.J., at p. 390. As to appointment of guardians by the couit whoro 
the infant has already appointed a guardian, see pp. 58, 59, ante. 

(0 Hartley v. Smith (1863), 9 Jur. (n. 8 .) 97; Re Wood, Minors (1867), 16 
W. it. 164. 

(m) Beattie v. Johnstone (1841), 1 Ph. 17, per Lord Cottenjiam, L.O., at pp. 34, 
35. The court has appointed as guardian of tho infant the maternal groat aunt 
(fie Jones (1826), 1 Russ. 478), the maternal uncle (Ex parte Jackson (1833), 6 
Sim. 212), and an undo and aunt (fie Neale (1852), id Beav. 250). 

(n) Logan v. Fairlee (1.821), Jac. 193. But where the inf ant was residing out of 
the jurisdiction, his inothor, also residing out of the jurisdiction, and a rolativo 
m this country, were jointly appointed his guardians {Lockwood v. Fenton (1852), 
1 Sin. & G. 73). And persons residing out of the jurisdiction may be appointed 
guardians, jointly with a person within the jurisdiction in the case of an 
infant residing in this country ( Johnstone v. Beattie (1843), 10 Cl. & Pin. 42, 
H. L.). 

(o) See p. 126, ante. 

(p) Re Kaye, supra, jper Knight Bktjce, L.J., at p. 389. But a married 
woman has been appointed solo guardian of an illegitimate child (Wallis v. 
Campbell (1807), 13 Vos. 517). 

1 7 ) Re Johnstons, Mincers, Ex parte Yeates (1845), 2 Jo. & Lat 222. 
r) Be Mazar v. Pybus (1799), 4 Ves. 614, 649. 
s) Re Kaye, supra, per Knight Biutce, L.J., at p. 3851. 
a) Bradshaw v. Bradshaw (1820), 1 Russ. 528; Hall v. Jones (1827), 2 Sim. 
41. Compare the different rule in regard to testamentary guardians (p. 124, 
ante). 

(b) Hall v. Jones, supra. 

(c) A guardian has been appointed to consent to an application under the 
Improvement of Land Act, 1864 (27 & 28 Viet, c. 114), and the Limited 
Owners Residences Act, 1870 (33 & 34 Viet. c. 56) (fie Manchester [Duke) 
(1870), 2 Seton, Judgments and Orders, 6 th ed., p. 994; Re BlumUll (1871), 
2 Seton, Judgments and Orders, 6 th ed., p. 994; Re Se/ton {Lord) (1871), 2 
Seton, Judgments and Orders, 6 th ed., p. 994), and to convey land under the 
Places of Worship Sites Act, 1873 (36 & 37 Viet c. 60) (2 Seton, Judgments and 
Orders, 6 th ed., p. 995). 

(d) Marriage Act, 1823 (4 Geo. 4, c. 76), s. 16; Re Woolscombe, an Infant 
(1816), 1 Maad. 213; Re Moorcroft (1835), 2 Seton, Judgments and Orders, 
6 th ed., p. 695. 

(e) Re Wharton (1856), 2 Seton, Judgments and Orders, 6 th ed., p. 995. 
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Sect. 2 . 

Authority 
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Person and 
Estate. 
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of person 
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Sect, 2. —Authority over Person and Estate, 

296. A guardian may be either of the person or of the estate of 
tlie infant or both (/). A guardian of the person only has no 
authority over the infant’s property (g), and a guardian of his 
estate only has no authority over his porson (h). Guardianship 
both of the person and the estate belongs to a guardian in 
socage (i), and to a testamentary guardian (k), and to the mother 
after tho father’s death (/). The father,“as guardian for nurture 
or by nature (m), is only a guardian of the person of the infant (n). 
A guardian appointed by the court is, in the absence of express 
direction, only a guardian of tho infant’s person (o) ; but tho court 
may appoint him, or a separate person, to be guardian of the 
infant’s estate (p). 


Disagreement 
of guardians. 


Control of 
court. 


297. Where there is more than one guardian, and they are 
unable to agree upon a question affecting the welfare of the infant, 
the court, having jurisdiction in the matter, may, upon the 
application of any of them, make any orders regarding the matters 
in difference which it thinks proper ( 7 ). 

If a guardian acts in a manner calculated to prejudice the infant, 
the Chancery Division of the High Court has inherent jurisdiction 
to interfere (r). 


(/) Re Pavitt, [1907] I. It. 234. “An infant may havo several guardians; 
ho may have a guardian of the person, or a guaidian in socage, or in gavol- 
kind, or, if ho has a copyhold estate, a guaidian according to the custom of tho 
manor" ( Rtmington v. Hartley (1880), 14 Oh. 1). 030, per Jerhel, M.ll., at 
p. 632). But where in an enactment, the word “guardian ” simply, is used, it 
means guardian of the person (ibid.). As to whore questions of domicil and 
foreign law arise, see titlo Conflict of Laws, Vol. VI., p. 281. 

(ff) Me Bond (1846), 11 Jut. 114; Re Salisbury (Marquis) and Ecclesiastical 
Commissioners (1876), 2 Cb. D. 29, U. A., per Mellish, L.J., at p. 36. 

(A) Me Pavitt, supra ; 2 Seton, Judgments and Orders, 6th ed., p. 992. 

( l ) Co. Litt. 88 h, Hargrave’s noto (13); see pp. 121, 122, ante. 

(k) Stat. (1660) 12 Cur. 2, c. 24, s. 9; Beau/ort (Duke) v. Berty (1721), 1 
P. Wins. 703, per Lord Macclesfield, L.C., at p. 704 ; Mathew v. Brise (1851), 
14 Beav. 341, per Romilly, M.R., at p. 345; see pp. 123 et seq., ante. 

([) Guardianship of Infants Act, 1886 (49 & 50 Viot. c. 27), ss. 2, 4; see 
pp. 123 et seq., ante. 

(m) Sco pp. 122, 123, ante. 

(n) Co. Litt. 84b, 88 b, Hargraves note (12); It. v. Thorp (1696), Carth. 
384, 386; M. v. Sherrington (Inhabitants) (1832), 3 B. & Ad. 714, per Pauxb, J., 
at p. 716. 

( 0 ) Me Willoughby (an Infant) (1885), 30 Oh. D. 324, 330, 0. A. 

(p) Re Bind, supra; Me Willoughby (an Infant), supra, at p. 330 Be 
Pavitt, supra. The infant’s father will, if circumstances so require, bo 
appointed guardian of his estate (Re Bond, supra). The court sometimes 
appoints separate persons to be guardians of the poison and estate of the 
infant (2 Seton, Judgments and Ordors, 6th ed., p. 992 ; and ca*cs in chambers 
there cited). In the case of an infant who is the subject of a foreign country, 
guardians may be appointed without prejudice to his foreign guardian having 
the exclusive right of custody and control (Nugent v. Vetzera (1866), L. R. 
2 Eq. 704). 

(q) Guardianship of Infants Act, 1886 (49 & 50 Viet. 0. 27), s. 3 (3). The 
oourt having the jurisdiction is the Chancery Division of the High Court of 
Justice or the oounty court of the district in which any respondent to the 
application resides (tbtd., 0 . 9). See title County Courts, Vol. VlIL, p. 654. 

(r) Beaufort (Duke) v. Berty, supra, per Lord Macclesfield, L.C., at p. 705 ; 
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298. Where a lunatic is a guardian, powers and consents vested Sect. 2 . 
in him as such may, under an order of the Judge in Lunacy, be Authority 
exercised, or given by the committee of his estate («). over 

Person and 

Sect. 8 . —Eights and Duties as to the Person. Estate. 

SuB-Sisor. 1.— Custody . Lunatic 


299. A guardian is entitled to the custody and control of his Custody and 
infant ward ( t ), and he* can obtain by legal proceedings the control of 
restoration to his custody of a ward, who has been removed or is ward- 
being kept thorefrom ( u ). But the Chancery Division of the High Control of 
Court has jurisdiction to interfere with his right of custody, and to court< 
commit the custody of the infant to another person (a) ; and, in the 

case of an infant of years of discretion, weight will be given to his 
inclination as to where he will reside ( b). 

300. The Chancery Division will, where it is in accordance with Change of 
the express wish of the father, or it appears otherwise expedient 

to do so, place the infant under the custody and control of some expedient, 
other person, leaving the guardian a general superintendence ovejr 
the infant and his affairs (c). 

Sub-Skot. 2.— Maintenance . 

301. Subject to the statutory provisions and general law as to Application 
the maintenance of infants ( d ), it is the duty of a guardian to apply ^ r , “ I ^ ant “ 


Roach v. Garvan (1748), 1 Ves. Son. 157, per Lord Hardwioke, L.C., 
at p. 160; Ingham v. Bickerdike (1822), MadiL & G. 275. As to romoval of 
guardians, seo p. 125, ante. As to an account against a guardian, see Macrae v. 
Harness (1910), 108 L. T. 029. 

(s) Lunacy Act, 1890 (58 & 54 Viet. c. 6 ), s. 128; and see title Lunatics Axd 
Pehsons of Unsound Mind. 

(2) Co. Litt 67 b et seq.; 3 £1. Com. 141; Bac. Abr,, tit. Guardian (F.), 
7th ed., p. 105; stat. (1660) 12 Car. 2, c. 24, 3. 8; 11. v. Johnson (1721), 
8 Mod. Rep. 214 ; Fleming v. Pratt (1823), 1 L. J. (o. 8 .) (k. b.) 194; R. v. Isley 
(1636), 5 Ad. & El. 441 ; lie Andrew's (1873), L. R. 8 Q. B. 153. The power and 
reciprocal duty of a guardian and ward aro the same pro tempore as that of a 
father and child (1 Bl. Com. 462). 

(u) Stat. (1660) 12 Car. 2, c. 24, b. 8 . Restoration^ f custody cau be obtainod 
by n writ of habeas corpus (Anglesey (Lord) v. Ossory (Lord) (1675), 3 Kob. 528 ; 
R. y. Isley, supra; Re Andrews, supra; and see title Chown Pbactice, Vol. X., 
pp. 52, 63), or by petition to the Chancery Division of the High Court (lie 
Spence (1847), 2 Ph. 247). Where the title of the guardian is disputed, the court 
will direct its validity to be duly tried (lie Andrews, supra). Whore there are 
two testamentary guardians and the infant is in the custody of one, the other 

f uardian is not justified in forcibly removing him from such custody (Gilbert v. 
chwenck (1846), 14 M. & W. 488). 

(a) Beaufort (Duke) v. Berty (1721), 1 P. Wms. 703; Storke v. Storke (1730), 
8 P. Wms. 61, 52; Talbot v. Shrewsbury (Earl), Doyle y. Wright (1840), 4 
My. & Or. 672, per Lord Cottenham, L.O., at p. 683. 

(b) Storke v. Storke, supra, at p. 52 ; Anon. (1761), 2 Ves. Sen. 374 ; R. v. 
Delaval (1763), 3 Burr. 1434, per LordMANSFiELD, C. J., at p. 1436 ; lie Andrews, 
supra, at pp. 158, 159; and compare the provision as to removal of a child from 
the oustody of an undesirable person, p. 165, post. 

(e) Knott v. Cottee (1847), 2 Ph. 192. As to the removal of an infant from the 
custody of a guardian who has been party or privy to an offence against him, 
see p. 128, ante. 

(a) See pp. 86 et stg., ante, 
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Sf,CT, 3. 

Rights and 
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Contiol otct 
education. 
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Consent to 
marriage. 


Prevention of 
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tlte income of the infant’s property, so far as may be necessary, for 
his propor maintenance according to his position in life and 
expectations ( e ), and to take, when necessary, the advice of the 
court on the subject (/). Thoro is no obligation on a guardian 
to oxpend his own money on the maintenance of his ward (g). 

Sub-Sect. 3 .— Education . 

302. A guardian has the right to control the education of his 
ward (h ); but he must educate the ward according to his position in 
life and expectations (i), and should pay regard to the wishes of his 
father or mother in the matter so far as they are known (Ic). 

Sub-Sect. 4. — Advancement. 

303. A guardian can ority make an advancement out of the 
capital of the infant’s property for his benefit where it is autho¬ 
rised under a settlement or will (Z), or where a court dirocts the 
advancement (m). 

Sub-Sect. 5.— Marriage. 

304. The consent of a guardian to the marriago of his ward, 
the necessity for which has already been dealt with (n), must be 
honestly given, and any corrupt agreement or arrangement in 
respect of it will be void (o). 

The guardian must see that a proposed marriage of his ward 
is suitable, and endeavour to stop an unsuitable marriage (p), 
and, if necessary, invoke the assistance of the court for that 
purpose (q). The court, in considering the propriety of tho marriage, 
is not bound by the consent of tho guardian to it, and will in some 
casos refuse to sanction it in spite of that consent (r). 


(e) Co. Litt. 87 b; Carmichael v. Wilson (1830), 3 Mol. 79, 80, 83. 

(/) 1 111. Com. 403. 

(g) Carmichael v. Wilson, supra. 

(h ) Tho word will bo compolled to go to the school or university which the 
guardian selects for him ( Tremain's Ouse (1710), 1 Stra. 168; //ally. Hail (17**0), 
3 Atk. 721; Mitchel v. Manchester (Duke) (1751), 1 Dick. 149). 

(i) Vowel v. Cleaver (1789), 2 Bro. C. C. 400; Colston v. Morris (1820), cued 
in Lyons y. Blenkm (1821), Jac. 245, 257, n. (a). 

(k) Campbell v. Mackay (1837), 2 My. & C'r. 31, per Lord Cottenuam, L.C., 
at pp. 34, 37. Paiol ovidomo will bo admitted ah to tho paront’s wishes (Anon. 
(1750), 2 Ves. Son. 66). It is the duty of a guardian to teach the infant dutiful 
feeling towards a surviving parent ( Ex parte Ilchester (Earl) (1803), 7 Yes. 348, 
per Lord Eldon, L.C., at p. 381). As to the religious education of an infant, 
see pp. 112, 113, ante ; and title Education, VoL XII., pp. 24, 36, 38, 39. 

m See pp. 92 et seq., ante. 

(m) Carmichael y. Wilson, supra, at pp. 86 et seq. 

(n) See note (g), p. 67, ante; and title Husband and Wife, Yol. XVI., 
pp. 290, 296, 297. 

(o) Redman y. Redman (1685), 1 Vorn. 348; Kent v. Allen (1707), 2 Vera. 
688; Hamilton (Duke) y. Mohun (Lord) (1710), 1 P. Wms. 118. 

(p) Darker y. Taylor (1823), 1 C. & P. 101, per Pabk, J., at p. 102. The 
clothes of the ward could be justifiably detained for the purpose (ibid.), 

(q) Smith y. Smith (1746), 3 Atk. 304. 

(r) Gordon (Lord W.) v. Irwin (Viscountess) (1781), 4 Bro. Pari. Cas. 366; 
Wellesley y. Beaufort (Duke) (1827), 9 Buss. 1, per Lord Eldon, L.O., at 
pp. 28, 39. 
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Sect. 4. —Rights and Duties as to the Estate. 

Sun -Sect. 1.— General Management . 

305. A guardian in socage (s) has the right to the possession and 
control of all the lands of his ward, including copyholds (a), and has 
an interest in them and the duty and powers of managing them on 
behalf of and for the benefit of the ward (b). He has the right to 
receive the reuts and profits, and must apply them in the discharge 
of any obligations subsisting on the land (c), in keeping down the 
interest of incumbrances ( d ), and in maintaining the ward (e), and 
must account to the ward for them (/). 

306. A testamentary guardian has the right and duty of receiving 
the rents and profits of the lands, and of managing the personal 
estate of the ward for the benefit of tho latter until the ward 
attains full age, or during any shorter period for which he 
is appointed guardian, and may bring such actions in relation 
thereto as can by law be brought by a guardian in socage ( g ); and 


(s) See pp. 121, 122, ante. 

(a) Co. Litt. 88 l», Hargrave's Note (13); Com Dig., tit. Ganlian (B. 3); 
Goodbtle d. Newman v. Newman (177*1), 3 Wils. 51(3; It. v. Wilby (Inhabitants) 
(1814), 2 M. & S. 604; It. v. Sutton (1836), 3 Ad. & El. 397, 612, 613. But if 
the infant has copyhold lauds hold of a manor in which thoro is a customary 
guardianship (see p. 122, ante), the customary guardian will have the possession 
and management of those lands ( Clench v. Cud mote (16!) 1), 3 Lev. 395). 

(b) It. v. Oakley ( Inhabitants) (1809), 10 East, 491, 494, 495. 

(c) h\ v. Sutton, supra. As to tho obligations as botwcon an infant tenant for 
life and tho remainderman, see title Settlements. 

(d) l'almer v. Danbg (1701), 1 Eq. Caa. Abr. 261; Jennings v. looks (1725), 2 

P. Wins. 276, 278. As to applying an infant’s capital to paying oil' the piincipal 
of a mortgage, see Not burg v. Norburt/ (1819), 4 Madd. 191. • 

(e) Co. Lilt. 87 b; Com. Dig., tit. Gaidiau (B. 4). 

(/ ) Co. Litt. 87 b, 89 a. 

Ig) Stat. (1660) 12 Car. 2, c. 24, s. 9 ; Bedell v. Constable (1668), Vaugh. 177 ; 
lleau/mt {Duke) v. licrly (1721), 1 P. Wins. 703, 704; F.yrt v. Shuftsbury 
((':> unless ) (1723), 2 P. Wins. 103, 122; It. v. Sherrington (Inhabitants) (1832), 3 
15. & Ad. 714, per Lord Tenth iu>EN, O.J., at p. 716. A testamentary guuidiau 
has the right to roooivo the rents and profits of the infant’s land us against 
trustoes for the purposes of tho Settled Land Act, 1S82 (45 & 46 Viet. c. 38), and 
the amending Acts (as to which seo title Settlements), but not ns against 
trustees undor tho Convoyancmg and Law of Propei ly Act, 1881 (44 & 45 
Viet. C. 41), s. 42 (Re Helyar, Ilelyar V. Berkett, [1902] l Ch. 391). A receiver 
of tho rents and profits of the infant’s land will, if tho circumstances ronder it 
desirable, lie appointed as against his testamentary guardian (Gardner v. JJlone 
(1842), 1 Have, 381); and as to receivers generally, see title Receivers. The 
precise extent of the powers of a testamentary guardian over tho infant’s pro¬ 
perty is by no means certain, lie has no estate in it and is frequently unable 
to act without the assistance of the court (tbid , per Wigram, V.-O., atp. 382). 
He can give a good discharge for a legacy payablo to the infant (3/ 'Oteight v. 
M’Oreight (1849), 13 I. Eq. R. 314; Re Long, Lovegrous v. Long, [1901] W. N. 
166), aud compare title Executors and Administrators, Vol. XIV., p. 271. 
It has been held that the guardian of an infant registered owner of a ship has 
no power to sell or mortgage the ship under the Merchant Shipping Act, 1854 
(17 & 18 Viet. c. 104), s. 99, re-enacted by the Merchant Shipping Act, 1894 
(57 & 58 Viet. c. 60). s. 55 (Michael y. Fripp (1868), L. E. 7 Eq. 95, compromised 
on appeal, [1873] W. N. 217). A guardian who has expended the income on 
improvements and haB further advanced money of his own for that purpose 
may be entitled to be recouped (Dacre v. Strachan (1856), 4 W. it. 401; and see 
Hooper v. Eyles (1705), 2 Vem. 480). 
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he is under the same liability to account for profits and income of 
the estate received by him ( h ). 

307. A guardian appointed by the court may have special powers 
and duties assigned to him with rospect to the infant’s estate (t). 

308. A guardian can contract on behalf of his ward for the 
redemption of land tax, and may pay the instalments of the 
redemption money out of his ward’s estate (ft). The Tithe Act, 
1836 (1), empowered a guardian to act or* behalf of his ward with 
respect to the commutation of tithe and other purposes (in). 

Sob-Sect. 2.— Leasing of Land. 

309. A lease of the land of an infant can be granted by a 
guardian in socage to last until the infant attains the age of 
fourteen (n), and by a testamentary guardian to last until the infant 
attains full age (o). A loose granted by either guardian for a longer 
period may be either repudiated or confirmed by the infant after 
attaining full age ( p ). In order, therefore, to make a valid further 
lease of the infant’s land, recourse must be had to the provisions of 
the Infants’ Property Act, 1830 (q), or of tho Settled Land Acts, 1882 
to 1890 (/•). 

Sub-Sect. 3 .—Sale of Land . 

310. A guardian cannot alienate the real estate of his ward (s), 
except where power to do so for some public or special purpose has 


(A) Mathew v. Brise (1851), 14 Hear 341. Whoie a guardian continues to 
manage the estate after tho ward has attained full age, his liability to account 
continues as if the ward were still an infant {Melhah v. Milhah (1823), 1 
Sim. & St. 138). 

(f‘) See pp. 127, 128, ante. 

(ft) Land Tax Redemption Act, 1802 (42 Geo. 3, c. 116), ss. 14, 166. As to 
redemption of land tax, seo title Land Tax. 

(/) 6 & 7 Will. 4, c. 71. 

(m) Ibid. , s. 15. As to tithe commutation generally, see title Ecclesiastical 
Law-, Vol. XI., p. 745. 

(«) Brisden v. Hussey (1607), 2 Roll. Abr. 41, tit. Garde (Q.), 4; Com. Dig. 
tit. Gardian (B 4); Wade v. Baker (1696), 1 1A. Raym. 130; R. v. Ou/'^y 
( Inhabitants ) (1809), 10 East, 491, 494, 495. See title Distress, Vol. XI., 

р. 130. 

(o) lloe d. Parry v. Hodgson (17 jl), 2 Wils. 129, 135; Eyre v. Shnftalury 
(Countess) (1723), 2 P. Wins. J03, 122; Shaw v. Shaw (1788), Vern. & Scr. 607. 

( p) Rue. Abr., tit. Guardian (G.), 7th ed., p. 106; tit. Leases and Terms for 
Tears (I.), 9, 7th ed., p. 784. But in Roe d. Parry v. Hodgson, supra, it was hold 
that a lease for a longer period was absolutely void. 

(q) 11 Goo. 4 & 1 Will. 4, c. 65; see p. 100, ante. 

(r) (1882) 45 & 46 Viet. o. 38 ; (1884) 47 & 18 Viet. c. 18; (1887) 50 & 61 Viet. 
e.30; (1889) 52 & 53 Viet. c. 36; (1890) 53 & 54 Viet. c. 69; see pp. 99, 100, 
ante; and title Landlord and Tenant. If there are no trustees of the land 
for the purposes of these Acts and no person authorised to exercise with respect 
to the land the powers of a tenant for life under these Acts, the guardian can 
apply to tho Chancery Division of the High Court of Justice for the appointment 
ot such trustees and persons respectively (Settled Land Act, 1882 (45 & 46 Viet. 

с. 38), ss. 38, 60). 'Hie provisions of these Acts have practically superseded the 
provisions of the Settled Estates Aot, 1877 (40 & 41 Viet. o. 18); see note (A), 
p. 94, ante. 

(s) Bao. Abr., tit Guardian (G.), 7th ed., p. 107. Field v. Moore, Field v. 
Brown (1855), TDe G. M. * G. 691, 706, 707, 0. A. 
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been expressly conferred on him by statute (0- In other cases 
recourse must be had to the provisions of the Settled Land Acts, 
1882 to 1890 (a). 


Sub-Sect. 4. —Partition of Land. 

311. If a guardian in socage, or a testamentary guardian, con¬ 
curs in a partition of land on behalf of his ward, the partition will 
be binding on the ward if it is equal ( h), but if it is unequal, it may 
be either repudiated or .confirmed by the ward on his attaining full 
age (c). 

In an action for partition, under the Partition Act, 1868 ( d ), and 
the Partition Act, 1876 ( e ), a request for sale may be made, or an 
undertaking for purchase given, on the part of an infant by his 
guardian or other person authorised to act on his behalf (f). 


Part VIII.—Legal Proceedings. 

* 

Sect. 1 .—On Behalf of Infants. 

Sub-Sect. 1. —Commencement by Next Friend. 

312. An infant cannot in person asserL his rights in a court of 
law as plaintiff or applicant (g), and cannot make himself liable to 
a defendant or respondent for costs (/t), with the single exception 
that he may sue in a county court for a sum not exceeding £100 
due to him for wages, or piecework, or for work as a servant in 
the same manner as if he were of full age (i). Consequently he 
must institute and carry on all proceedings by his guardian or 
some other person who is called his prochein amy or next friend (/„), 


It) Bee pp. 82, 83, 127, ante. 

[a\ See note (r), p. 132, and pp. 04, 03, 09, 100, ante. 

\b) Co. Litt. 171a; Bac. Abr., tit. Guardian (G.), 7th od., p. 107; and see 
title Partitions 

(c) Co. Litt. 171b. 

M) 31 & 32 Yict. c. 40. 

re) 39 & 40 Yict. o. 17. 

(/) Ibid., s. 6. Seep. 82, ante, and title Partition. The power has been 
variously held to be exercisable by a testamentary guardian or a gumdian 
appointed by the court ( Platt v. Platt (1880), 28 W. It. 633, per Maltns, V.-C.), 
or by a guardian ad litem (/timington Hartley (1880), 14 Ch. D. 030, per 
Jessel, M.R., at p. 632). 

(g) Co. Litt. 135 b, Hargrave’s note (1); 1 Dl. Com. 464; Qoodwin v. Moore 
(1029), Cro. Car. 161. An infant cannot sue in his own name or give an 
authority to any one to sue in his namo or ratify the acts of any one who does 
so sue ( Geilinger v. Oibba, [1897] 1 Ch. 479, per Kekewich, J., atp. 482). 

(A) Turner v. Turner (1726), 2 Stra. 708. 

(<) County Courts Act, 1888 (51 & 62 Yict. c. 43), s. 96; County Courts Act, 
1903 (3 Edw. 7, o. 42), b. 3. See also title County Courts, Yol. VTIL, p. 456. 

(A) Co. Litt. 135 b, Hargrave’s note (1); 1 Bl. Com. 464; R. 8. 0. (1883), 
Ord. 16, r. 16 (Statutory Rules and Orders Revised, Vol. XII., Supreme Court 
England, p. 82); County Court Rules, Ord. 3, r. 10, Form No. 15 (Statutory 
Rules and Orders Revised, Vol. BEL, County Court, England, pp. 100,314). The 
rule applies to a petition as well as to an action (Re Russell* Estate (1851), 20 
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Bkct. 1. and who is for most purposes ilominua litis (l). Any person who 
On Behalf is not himself incapable of instituting proceedings (m), and is not 
oi Infants, connected with the defendant («), or otherwise) interested adversely 
to the infant (o), may be next friend (p). Preference will bo given 
to the fathor (q) or mother (r) or guardian (s), or some other of 
the relatives or connections of the infant or their nominee (t); 
but he must be a substantial and proper person (a). Before his 
name is used in an action in the High Court of Justice, he must 
sign a written authority to tho solicitor for the purpose, which 
must be filed in the Central Office of tho Supreme Court, or in 


L. J. (cit.) 384); and it applies to an infant married woman suing as a feme 
sate nndoi tho Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), and 
tho Married Women’s Proporty Act, 1893 (06 & 57 Viet. c. 63) (see Caiman v. 
North cote (J842), 2 Hare, 147). T f uu infant is made a co-plamtiiT without a 
next fnond, tho solicitors for tho plaintiffs may bo ordored personally to pay to 
the defendants tho costs of tho action so far as they aro attributable to his having 
been made a paity to it (Geilinyer v. Gibbs, ' 1897] 1 Ch. 479); but loavo may bo 
given to amend by adding a next friond (Fhyht v. Holland (1828), 4 Hush. 298). 
An action can, however, proceed without a next fucnd if the defendant does 
not object [lit Brockl clank, Ex parte lbocklebank (18'< ), 6 Ch. I). 358, C. A., per 
James, L.J., at p. 360). Soo also titles Action, Vol. I., p. 21; Husband and 
Wive, Vol XVI., p. 504; and tho Yearly Priiclico of the Suprome Court, 1911, 
pp. 161 et seq. 

(1) Jluisell v. Shaipe ( 1820), 1 Ja<‘. & W. 4S2; Almaclc v. Moore (1878), 2 
L. Ji. Ir. 90; Knahhlnill v. Foiolc (1876), 1 Ch. ]). 604; Fryer v Wiseman 
(1876), 45 L. J. (on ) 199 ; but s gq Dyke v. Stephens (1885), 30 Ch l>. 189, 
per Pr.AiiSON, J., at pp. 190, 191 ; Gait v. Wood, £1908] 2 K. B, 458, C. A., 
per Kennedy, Ij.J., at p. 473. Tho solicitor m the piocccdiugs is tho 
solicitor of the next friend and not of tho infant (Alinadc v. Moore, supia, 
at p. 93;. As to the relationship of solicitor and client in general, soe title 
Solicitous. 

(in) Re Somerset (Duke), Thynne v. St. Maur (1887), 34 Ch. D. 465. Amarriod 
woman cannot he noxt fuend (ibid.). 

(n) Tho office cannot be filled by tho defendant himself (Anon. (1847), 11 
Jur. 258 ; Lewis v. Nulls (1878), 8 Ch. D. 591, 593) ; nor by a friend oi tho 
defondant who undertakes tho office at his request (lie Burgess, Burgess y. 
liuttomley (1883), 25 Ch. I). 243, C. A.). 

(a) Jacob v. Lucas (1839), 1 Beav. 436. 

(/;) 1 Bl. Com. 464 ; Anon. (1739), 1 Atk. 570; Whittaker v. Maiiar (1786), 1 
Cox, liq. (’as. 285,286; Harrison v. Harrison (1842), 5 Boav. 130; Jones v. 
Evans (1886), 31 Sol. Jo. 11. The offic al solicitor (soe title Courts, Vol. IX., 
p. 71) may bo appointed next friend (Be Corsellis, Lawton v. Elwes (1884), 32 
W. B. 965, C. A.; lie W., W. v. M., [1907] 2 Ch. 557, 568, C. A.). Tho next 
fiiend does not require any authouty from the infant, and the infant has no 
voice in his selection (Morgan v. Thorne (1841), 7 M. & W. 400, per Pauke, B., 
at p. 408). 

(a) Watson v. Fraser (1841), 8 M- & W. 660; Woolf v. Pemberton (1877), 6 
Ch. D. 19, O. A. 

(r) Harris v. Lightfoot, Harris v. Harris (1861), 10 W. E. 31. 

(s) 1 Bl. Com. 464; Hutchinson v. Norwood (1885), 31 Ch. 1). 237. An infant 
bv his next friend may institute proceedings against his guaidian (1 Bl. Com. 
464). 

(t) Talbot v. Talbot (1874), L. E. 17 Eq. 347. 

(a) Anon. (1739), 1 Atk. 570; Nalder v. Hawkins (1833), 2 My. & K. 243; 
Walker v. Else (1835), 7 Sim. 234. If the infant can procure a solvent person 
willing to act as next friend, an insolvent next friond may be removed and the 
proceedings stayed until another is appointed ( Watson v. Fraser, supra; 
Lees v. Smith (I860), 5 H. & N. 632: but see Duckitt v. Satchwell (1844), 12 
M.&W. 779). 
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the district registry, if the cause or matter is proceeding in a 
district registry (6). 

A next friend is liable to be ordered to pay the costs of the pro¬ 
ceedings (c); but he will not be ordered to give security for costs (el), 
except in the case of an appeal by an insolvent next friend against 
the decision of the court of first instance ( e ). 

If an action brought by one next friend is dismissed, the fact of 
the costs of that action not having been paid will not prevent the 
infant from bringing a pew action by anolbor next friend (/). 

The next friend is an officer of the court appointed to look 
after the interests of the infant (g), and has the conduct of the 
proceedings in his hands ( h ). But he is not actually a party to the 
proceedings ( i), and is not entitled to appear in them in person (k). 

The infant may sue by a next friend in forma pauperis, but only 
upon strict proof that the infant cannot obtain a more substantial 
next friend ( l ). 

Upon the application of the defendant, or of a next friend of the 
infant appointed for the purpose, the court can, if it thinks fit (//»), 
direct an inquiry whether tho proceedings are for the benefit of the 
infant (n), and if it appears that they aro not, can doal with the 
proceedings as it thinks fit (o). 


(6) It. S. 0. (1883), Onl. 16, r. 20 (Stututoiy Rules nnd Orders Revised, 
Yol. XII., Supreme Coiut, England, p. 82). Where a poison is iuunod as noxt 
friend without Ins sanction, ho can apply to have his namo etruck out ( Hard v. 
Ward (1813), 6 lie,'tv. 251), but ho is 1 in bio to tho defendant for cost3 (Bliqh y. 
Tredgett (l.Sf>l), 5 Do 0. & Srn. 71). 

(c) Slaughter v. Talbott (173!)), Whiles, 190; Want v. Waul, supra ; liltgh v. 
Tredgett, supra. As to his right to recover tho costs from tho infant or his 
estato. see ]>. 139, }>ost. 

(<l) Squirrel v. Squirt el (1792), 2 Dick. 765; St. John v. Besborourjli {Karl) 
(1819), 1 Hog. 41; War wen th v. Milehel (1823), 2 Dow. & Ry. (K. h). 423; 
Fellows v. Barrett (1836), l Keen, 119; Murrell v. Chtpham (1836), 8 Sun. 74; 
Jhnd v. Whitmore (1856), 2 Jv. & J 158; Mariano v Mann (1880), 14 Ch. D. 
419,0. A.; lie Payne, Handle v. Bayne (1883), 23 Ch. D. 288, 289, C. A. ; Jones v. 
Evans (1886), 31 Sol. Jo. 11. 

(«) Sivain v. Follows (1887), 18 Q. 13. I). 585. 

(/) Re Payne, Randle v. Bayne, supra, per Cotton, L..T , at p. 289. 

(</) Morgan v. Thorne (1811), 7 M & W. 400, par Park it, 13., at p. 408; 
Sinclair v. Sinclair (1845), 13 M. & W. 640; Rhodes v. Swithcnban/c (1889), 22 
Q. B. D. 377, C. A., per IIowen, L.J., at p. 579. 

(A) Rhodes v. Swithenbanle, supra, per Lord Esher, M R., at p. 578. 

(») Sinclair v. Sinclair, supra, at p 646; Dyke v. Stephens (1885), 30 Ch. D. 
189, per PEARSON, .T., at p. 190; but sco Vatt v. Wood, [1908] 2 K. 13. 458, C. A., 
per Kennedy, L.J., at p. 473. 

(fc) Re Hurst, Addison v. Topp (1891), 36 Sol. Jo. 41, C. A.; Murray v. Sitwell, 
[19{)2] W. N. 119; Re Birry, Berry v. Berry, [1903] W. N. 125. 

{1) Briant y. Wagner (18139), 3 Jur. 460; Lindsey v. Tyrrell (1857), 2 De 
G. & J. 7, C. A. 

(m) The direction of an inquiry is in the discretion of the court {Stevens y. 
Stevens (1821), Madd. & G. 97 ; Smallwood v. Rutter (1851), 9 Hare, 24 ; Pensotti y, 
Pensotti (1874), 22 W. R. 461, C. A.). 

(n) Richardson y. Miller (1826), 1 Sim. 133 ; Xaldtr v. Hawkins (1833), 
2 My. & K. 243; Clayton y. Choke (I860), 2 L. T. 302; Towsey y. Groves{ 1863), 
11 W. R. 232; Pensotti y. Pensotti, supra; Thomas v. Klsum (1877), 46 L. J. 
(CH.) 793; Percival y. Cross (1882), 7 P. D. 234 ; Golds v. Kerr, [1884] W. N. 40; 
Re Corstllis, Lawton v. Elwes (1884), 32 W. It. 963, C. A. As to romoving the 
next friend as a result of such inquiry, seo p. 136, post. 

(o) The court may stay the action {Da Costa v. Da Costa (1732), 3 P. Wms, 
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Sect. 1. 

On Bel^&Lf 
of Infants. 

Concurrent 
actions by 
two next 
friends. 


Where two actions have been instituted on behalf of an infant 
for the same purpose, an inquiry will be directed as to which action 
is the more proper, and the more for his benefit (p), and according 
to the result of such inquiry the first action will either be allowed 
to proceed (q), or be stayed (r), or be dismissed (#), or the conduct 
of the second action may be given to the next friend in the first 
action (<). 


Removal 
of next 
friend. 


Retirement 
of next 
fuend. 


Sub-Sbot. 2 .—Change of Next Friend. 

313. The court can remove a next friend if he is an improper 
person to act as such (a), or does not conduct the action in a proper 
manner ( b ); but the next friend is allowed an opportunity of 
showing cause against his removal (c). The father or testamentary 
guardian, against whom there is no personal objection, is entitled 
to be substituted for a stranger as the infant’s next friend in an 
action (d). 

A next friend cannot retire without showing that it is for the 


140; Avderton v. Yates (1852), 5 De G. & Sm. 202), or dismiss it with costs 
against tho next friend (Fox v. Snwerkrop (1809), 1 Boar. 383; Golds v. Kerr, 
[1884] W. N. 40), or reject the application and order the applicant to pay the 
costs of the inquiry ( Raven v. Kerl (1848), 2 Ph. 692). In a cloar case the 
court may dismiss tho action without dirocting an inquiry (TTaffterv. Else (1835), 
7 Sim. 231; Sale v. Sale (1839), 1 Beav. 586; Guy v. Gny (1840), 2 Bear. 
460). 

( р) Sullivan v. Sullivan (1816), 2 Mer. 40; Starten v. Bartholomew (1842), 
5 Bear. 372; (1843), 6 Bear. 143. As to where infants were co-plaintiffs with 
adults in two suits for the same purpose, see Mortimer r. West, Fords r. West 
(1818), 1 Swan. 358. 

(r/) Harris v. Lvjhtfoot, Harris r. 1 fan is (1861), 10 W. R. 31. 

(r) Virtue v. Miller (1871), 19 W. R. 40G. 

\s) Starten v. Bartholomew (1843), 6 Bear. 143. As a rule the action in which 
a relative is next friend will bo preferred to that in which the next friend is a 
stranger (Harms v. Liqhtfoat, Harris v. Hams, supra ; Virtue r. Miller, supra). 

(<) Frost v. Ward (1804), 2 De G. J. & Sm. 70, 0. A. 

(a) As where he has an interest adverse to that of tho infant (Hoplnnson v. 
Hoc (1830), 9 L. J. (o. s.) (cu.) 7 ; Gee v. Gee (1863), 12 W. R. 187), or is 
bo connocted with a defendant, having an adverse interest to the infant, that 
it is probable he will not properly protect tho infant’s intciest (Peyton v Bond, 
Feyton v. Robinson (1827), 1 Sim. 390; Lander v. Tmjersoll (1845), 4 Haro, 596; 
Re Buryess, Burgess v. Bottomlcy (1883), 25 Ch. D. 243, O. A.), where he is oi 
ought to bo an accounting party in the action (Ilopkmson y. Roe, supra), or is 
insolvent ( Watson v. Fraser (1841), 8 M. & W. 660; Lees v. Smith (I860), 5 
H. & N. 632). But if there is no probability of the infant’s interests being 
injuriously affected ( Bedwin v. Asprey (1841), 11 Sim. 530), a next friend will 
not be removed merely on account of his relationship to the defendant or to an 
aceountingparty in the action ( Bedwin v. Asprey , supra ; Sandford v. Sandford 
(1863), 11 W. R. 336; Pijfard v. Beeby (1866), 14 W. R. 948), or on account of 
his being clerk to the defendant’s solicitor ( Ashley v. Allden, Jones v. Ashley 
(1852), 16 Jut. 460; Lloyd v. Davies, Lloyd v. 2?aw7r« (1864), 10 Jur. (n. s.) 1041), 
or on account of his poverty (Jones v. Evans (1886), 31 Sol. Jo. 11), or on 
account of the circumstances under which he was nominated boing open to 
some degree of suspicion (Smallwood v. Rutter (1851), 9 Hare, 24, 29). 

(h) Russell v. Sharpe (1820), 1 Jac. & W. 482; Gravatt v. Tann (1866), 15 W. R. 
83; ReBirchaU, Wilson r. Birckall (1880), 16 Ch. D. 41, C.A., per Jessel, M.R., 
at p. 42. A next friend will be removed if he does not proceed with the action 
(Hard v. Ward (1813), 3 Mer. 706) or refuses to appeal (Du Puy v. Welsford 
(1880), 28 W. R. 762). 

(с) Re Corsellis, Lawton v. Elwes (1884), 32 W. R. 965, 0. A. 

If) Woolf v. Pemberton (1877), 6 Oh. D. 19, 0, A.; Hutchinson ?. Norwood 
(1885), 31 Ch. D. 237. 
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benefit of the infant that another next friend should be sub¬ 
stituted for him (e), and that his proposed successor is a fit and 
proper person and is not interested in the subject of the proceed¬ 
ings (/); and he must give security for the costs up to his retire¬ 
ment if required to do so ( g). 

Where a next friend dies, the nearest paternal relative of the 
infant is entitled to nominate a new next friend ( h ). 

Where a female next ( friend marries, a new next friend must be 
appointed in her place (i). 

Sub-Sect. 3. —Interlocutory Proceedings. 

314. All interlocutory applications on behalf of an infant 
plaintiff must be made by his next friend ( k ). The next friend can 
be required to answer interrogatories and to make discovery on 
oath of documents and allow inspection of documents in an action 
or matter in which an infant is plaintiff or applicant in the High 
Court of Justice (l) or in a county court (m); and can, with the 
sanction of the court or a judge, consent to any arrangement as to 
the mode of taking evidence or any other procedure in a cause, or 
matter in which an infant is plaintiff or applicant in the High 
Court of Justice (n) or in a county court (o). 

Sub-Sect. 4. —Attainment of Full Age during Proceedings. 

316. Where an infant, who is sole plaintiff or applicant in legal 
proceedings, attains full age while they are pending, he can elect 
whether the proceedings shall go on or not ( p). If he elects to 
continue the proceedings they will thenceforth be conducted in his 
own name, and he will be liable for the costs of them from the 


(e) Melling v. Melting (1819), 4 Madd. 261. 

(/) Harrison v. llainson (1842), 6 Bouv. 130. 

(g) Witts v, Campbell (1806), 12 Yes. 493; Davenport v. Davenport (1822), 1 
Sim. & St. 101. If this is not iono the new next friend will he responsible for 
Die costs provious to his appointment (Bhgh v. Tredgclt (1851), 5 Do G. & Sin. 
74). 

(h) Talbot v. Talbot (1874), L. R. 17 Eq. 347. An affidavit of the fitness of 
the person nominated is not required (tW.). 

m Crispe v. Braddy (1839), 9 L. J. (ch.) 108; Jones v. Jones (1869). 17 
W. fe. 1003; see Be Somerset (Duke), Thynne v. St. Maur (1887), 34 (Jh. D. 465. 

(k) Jones v. Lewis (1847), 1 De 0. & 8m. 245. An application adverse to the 
noxt friend in the cause must be made by a next friend specially nominated for 
the purpose (Cox v. Wright (1863), 32 L. J. (OH.) 770; and see p 135, ante). 

(l) R. 8. 0., Ord. 31, r. 29 (Statutory Rules and Orders Revised, Vol. XII., 
Supreme Court, England, p. 124); and see titles Discovery, Inspection, and 
Interrogatories, Vol. XL, p. 48; Husband and Wife, Vol. XVI., p. 526. 

(m) County Court Rules, Ord. 16, r. 25 (Statutory Rules and Orders Revised, 
Vol. III., County Court, England, p, 157); and see title County Courts, VoL 
VHI., p. 513. 

(n) E. 8. C., Ord. 16, r. 21 (Statutory Rules and Orders Revised, Vol. XII., 
Supreme Court, England, p. 83). 

(o) County Court Rules, Ord. 3, r. 13 (Statutory Rules and Orders Revised. 
Vol. III., County Court, England, p. 101), 

(p) Brown v. Weather head (1644), 4 Dare, 122. After the infant has attained 
full age, the next friend should take no further Bteps in the cause, evon though 
only conseauential or formal proceedings (t bid.). But he cannot bo interfered 
with until proof of the infant’s majority has been furnished to the court (Stone 
T. March, (1610), 1 Bulst. 24; Almack y. Moors (1878), 2 L. B. Ir. 90). 
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Sect. I. 

On BefiHf 
of Infants. 


Where infant 
la co-plaintiff. 


Effect of 
judgment. 


Liability of 
next friend for 
cost*. 


commencement (q). If he elects to discontinue them, he may obtain 
an order to dismiss them on payment of the costs from the com¬ 
mencement (r); or he may take no steps, in which case the defendant 
may apply to dismiss the proceedings, but cannot make the infant 
pay the costs of them (s). 

When an infant is co-plaintiff or co-petitioner with others, he 
can, on attaining full age, apply to have his name struck out(t); 
but in that case, if his co-plaintiffs or co-petitioners so desire, he 
may be added as a defendant or respondent to the proceedings (a). 
He cannot, on attaining full ago, claim to appear as a plaintiff 
separately from his co-plaintiffs (b). 

Sub-Sect. 5.— Judgment. 

316. An infant plaintiff is as much bound as an adult by a 
judgment or order in the cause (c), even though there may have 
been irregularities in the conduct of it (d), unless there has been 
fraud ( e ), or gross negligence on the part of his next friend (/). 
But in special circumstances he may l>e allowed on coming of age 
to amend his claim or to bring a fresh action ( g). 

Sub-Skot. 6 .— Costs. 

317. An infant plaintiff is not liable personally for the costs of 
the proceedings, unless after attaining full age he elects to continue 
the proceedings or obtain an order for thoir discontinuance (h). 

(<]) lihgli V. Tredgett (1861), 5 l)o G. & Sm. 74, per Parker, V.-C , at p. 77. 

(r) Anon. (1819), 4 Madd. 461. 

(a) Turner v. Turner (1726), 2 Stra. 708. The lopudiation of an action or pro¬ 
ceeding by the infant relates back to its commencement so us to overudo all that 
has beon done in it (Dunn v. /hum (1855), 7 Do G M. & G. 25, C. A., per 
Tuknjbr, L.J., at p. 29). 

(f) .4cm v. Little (1884), 7 Sim. 138 ; Guy v. Guy (1840), 2 Beav. 460 ; Coohe 
v. Fryer (1841), 4 Bcav. 13. 

(а) Bicknell v. Bichi el i (1863), 32 Beav. 381. 

(б) Swift v. Grazehrook (1842), 13 Sim. 185 ; Ballard v. White (1843), 2 Huie, 
158, 159. 

(c) Brook (Lord) v. Hertford (Lord and Lady) (1729), 2 P. Wins. 618,519; 
Gregory v. Molesworth (1748b 3 Atk. 626, per Bora Hardwickk, L.C., at 
p. 627 ; Wall v. Bushby (1785) 1 Bro. 0 0. 481; and boo title JUDGMENTS AND 
Orders. Where, upon an action by an infant plaintiff against his employers 
for damages for personal injury beinT dismissed, his counsel applied to the 
judge to assess compensation under the Workmen’s Compensation Act, 1897 
(60 & 61 Viet. c. 37), s. 1 (4), who accordingly awarded such compensation, 
the plaintiff was held to be thoreby estopped from applying for judgment or a 
new trial in the action (Neale v. Electric and Ordnance Accessories Co., Ltd., [1906] 
2 K. B. 558, 0. A.; see Stephens v. Dudbridge Ironworks Co., [1904] 2 K. B. 225, 
0. A.; Crihh v. Kynoch, Ltd. (No. 2), [19081 2 K. B. 651, C. A., per BuoKLEY, L.J., 
at p. 561). As to payment to the Public Trustee of money or damages recovered 
by or awarded to un infant plaintiff in the King’s Bench Division of the High 
Court, see R. S. 0., Ord. 22, r. 15 (Statutory Rules and Orders, 1909, Supreme 
Court, England, pp. 751, 762; amended by R. S. 0., July, 1910 ([1910] W. N. f 
Part II. 293)). 

(d) Morison v. Morison (1838), 4 My. Sc Cr. 215. 

(e) Colclough v. Bolger (1816), 4 Dow, 54, H. L. 

If) Be Hoghton, Hoghton v. Fiddey (1874), L. R. 18 Eq. 573, per Mai. ms, 
V.-O., at pp. 676, 677. 

( g) Napier v. Effingham (Lady) (1727), 2 P. Wms. 401; Orphan Board 
(President, etc.) v.« Van Remen (1829) ( 1 Knapp, 83, P. 0.; Merryweather v. 
Turner (1846), 9 Jur. 120 ; Re Hoghton, Hoghton V. Fiddey, supra. 

(h) See p. 137, ants, and supra. 
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But the defendant is entitled to recover from the next friend his Star. l. 
costs of the proceedings if they are dismissed (t). The next friend On Behalf 
is liable to the solicitor acting on behalf of the infant for the costs dnnfants. 
incurred by him in the proceedings (/c). 

318. Where the infant is entitled to property, the next friend Recovery of 
can recover from that property any costs and damages which he com from 
has been ordered to pay, if the action was a proper one and for the estate.* 
infant’s benefit ( l ). But he will have to bear the costs personally, 
if the proceedings were not for the infant’s benefit (»i) or were 
improperly instituted ( n ). Whore costs are allowed to the next 
friend as ogainst the infant, he may have a charge for them on the 
infant’s property (o); and in a proper caso takes them as betwoen 
solicitor and client ( p), including all just allowances ( q). But where 
the proceedings are m respect of the infant’s reversionary intorest 
in a fund, the next friend may only be allowed in the first instance 
to take his costs as between party and party, with liberty to apply 
for the difference when part of the fund falls into possession (?•). 

(i) Rudely v. Luclceridge (1*767), 1 Dick. 395; Flight y. Lolland (1828), 4 Rum. 

298, 301 ; Fox v. Suwetkrop (1839), 1 Boav. 683; Jones v. Lewis (18471, 1 Pe 
G. & Sm. 245; Re Brodddmnk, Ex parte Rrocklehank (1877), 6 C’h. P. 3.18, 300, 

0. A .; Valey y. Caley (1877), 2.1 W. It. 528; Thomas v. FlsumllSTl), 46L. J. (cir ) 

793 ; Golds y. Kerr, [1884] W. N. 46 ; Re links, Lind on v. Ilemny, [1803] W. N. 

138 ; Catt v. Wood, [190.8] 2 If. B. 468, (.'. A., per Kennedy, L J., at p. 473; oven 
though the proceedings aio instituted under the sanction of the court ( hrardt v. 

Momirarim/ (1851), 4 Hoar. 37), Rnd though he was made noxt friend without bis 
nuthoiity ( Ward v. I ford (1813), 6 Beav. 251; Bligh v. Tredgett (1851), 5 Pe G. 

& Sin. 74), in which case, however, ho may recover tho costs from the solicitor 
who made him next friend ( Ward v. Word, supra, at p. 254; High v. Tredgett, 
supra, at p. 76). An order against the next fiiend to pay is final and cannot 
be questioned on further consideiation {Catty v. Caley, supra). 

( It) Uau'kes v. Cottiell (18.18), 3 II. & N. 243 ; Re Flower (a Solti it or) (1871), 19 
W. It. 578. 

(l) Staines v. Maddox (1730), Mos. 319; Tanrr v. Ivie (1752), 2 Vos. Sen. 

466, per Lord Harpwicke, L.C., at p. 468 ; Thompson v. Sheppard (1789), 

2 Cox, Eq. Cas. 161; Mackenzie v. Taylor (1844), 7 Boav. 467; (Ross v. Cioss 
ll845), 8 Beav. 455 ; Pritchard v. Roberts (1873), L. R. 17 Eq. 222, per Halt,, 

Y.-C., at p. 224 ; Damant v. Jlennell (1886), 33 Ch. I) 224; Re Burton, Burton 
v. Burton, [1887] W. N. 160 , Re Aldred, Marshall v. Marshall, [1888] W. N. 82; 

Steeden v. Walden, [19101 2 Ch. 393. The next friend can bring an action against 
the infant to bo indemnified against the costH, and any damages which he has been 
ordered to pay, as well as his own costs ( Steeden v. Walden, supra). A solicitor 
is entitled to a lien on an infant’s property recovered by means of his pro¬ 
fessional services ( Pritchard v. Roberts, supra) ; see notes («), (<), p. 138, ante. 

(m) Clayton v. Clurhe (1861), 3 De G. F. & J. 682, 0. A.; Re Fish, Bennett 
v. Bennett, H893] 2 Ch. 413, 0. A., per Lindley, L.J., at p. 422 ; Re Ilitks, 

Lind on v. Jfemery, supra. 

(n) Suckly v. Burkeridge, supra ; Roddam v. Hetherington (1799), 5 Yes. 91, per 
Lora LougbboeoxtQH, L.C., at p. 05; Pearce v. Pearce (1 804), 9 Yes. 548 ; Plight 
Y. Bolland, supra; Campbell v. Campbell (1837), ? My. & Cr. 25,30; Fdghy v. 

Adam (1869), 31 L. T. 15; Thomas v. Elsum, supra; Re Fish,Bennett v. Bennett, 
supra, per Lindlet, L.J., at p. 422; Re Hicks, Ltndon v. Hemery, supra. 

(o) Mandeno v. Mandeno (1853), Kay, Appendix, p. ii.; see Steeden v. Walden, 
supra. As to such charges, see titles Lien ; Mortgage. 

(p) Feavns v. Young (1804), 10 Ves. 184; Damant v. Henndl, supra; Re 
Slaughter, Walton v. Aitchison, [1907] W. N. 197. 

(j) Feame v. Young, supra. 

(V) Damant v. HenneU, supra; Re Burton, Burton*. Burton, supra; Re Aldred, 

Marshall r. Marshall, supra. 
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When the infant on attaining full ago adopts the proceedings, the 
solicitor is entitled to a charge on his estate for the costs of them (s). 
But where he repudiates the proceedings, the solicitor has no lien 
for his costs on deeds brought into court in the proce3dings(a). 

Sect. 2 .—Against Infants. 

Sub-Sect. 1.— Institution of Proceedings. 

319. An action, petition, or other proceedings may bo brought, 
presented, or instituted against an infant in like manner as 
against an adult (b), aud be need not be described in it as an 
infant (c). 

Unless it is otherwise ordered, service of the writ, petition, or 
other initial proceeding on the father or guardian of the infant, or, 
if he has none, on tho person with whom he resides or under whose 
care he is, is good service on the infant; but an order may be made 
that service on the infant himself Bhall be deemed good 
service ( d ). 

Where an infant, a nocessary party to proceedings, is born after 
they have been instituted, he may be ordered to be bound by them, 
if Ihoy are for his benefit (c) ; if not, he may De made dofoudant to 
a supplemental action (/). 

Sub-Sect. 2.— Guardian ad litem. 

320. An infant defends all proceedings by a guardian ail litem, 
and a person to fill that ofiico must be named before appearance is 
entered, or any other step is taken on behalf of or against the 
infant (g). The guardian ad litem must be a person having no 
interest in the matters in question in the proceedings adverse to 

! s) Bade v. Iiaitc (1872), L. R. 13 Eq. 497; and see titles Lien ; Solicitors. 
a) Dunn v. Dunn (1830), 7 Do G. M. & G. 25, C. A. 

b) Bao. Abr., tit. Infancy anil Age (K.); Wade v. Keefe (1888), 22 L. R. Ir. 
154; and see title Practice and Procedure. Where a femnlo infant, who 
was a necessary party to proceedings, had not yet received a name, leave was 
given to doswibo her aH the youngest female chiid of her father and mothe; 

( Diet/ v. Broughton (1825), 2 Sun. & St. 188). 

(c) Freecohaldi v. Kinaston ( 1727), 2 Stra. 783; Wade v. Keefe, supra. But 
the description is proper if the fact ■ •• known (Daniell, Chanceiy Pi notice, 
7th ed., pp. 125,126). In any case the description forms part of the title of the 
action after tho infant’s appearance (Chitty, King’s Bench Forms, 13th cd., 
p. 689). 

(d) It. S. C., Ord. 9, r. 4 (Statutory Buies and Orders Revised, Vol. XTI., 
Supreme Court, England, p. 65); County Court Buies, 1903, Ord. 7, r. 13 
(Statutoiy Rules and Orders Revised, Vol. III., County Court, England, p. 116); 
Hitch v. Wells (1845), 8 Beav. 576. Where the residence of the parents of the 
infant could not bo discovered, service on the infant, and on the head of the 
college at the university in which he was residing as an undergraduate, was 
held sufficient ( Christie v. Cameron (1856), 2 Jur. (n. s.) 635). In Ptmey v. 
Hordern (North, J., in chambers, 26th January, 1897) leave was given to 
serve an infant in Frunce personally with notice of a writ. 

(e) Peter v. Thomas-Peter (1884), 26 Oh. D. 181; Wicks v. Wicks, [1887] 
W. N. 15. 

(/) ra 7>p* y. Capps (1868), 4 Ch. App. 1; Aueter v. Haines (1869), 4 Ch. App. 
445; Peter v. Thomas-Peter, supra. 

(g) Co. Litt. 135'b ; Bird v. Orms (1611), Oro. Jac. 289; King ▼. Marborough 
(1612), Oro. Jac 303, Ex. Ch.; Hindmarth v. Chandler (1817), 7 Taunt. 488; 
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that of the infant ( h ). Where he is assigned by the court (i), he must 
be a person within the jurisdiction ( k ); and preference is given to 
an adult and competent person, already a party to the cause, and 
not having any adverse interest to the infant ( l ), or to a relation, 
connection, or friend of the family ( m ). It is a matter of course for 

Oaatledine v. Mundy (1832), 4 B. & Ad. 90; lieven y. Cheshire (1834), 3 Dowl. 
70; Carr v. Cooper (1861), 1B. & S. 230; Wade v. Kte/e (1888), 22 L. It. Ir. 151 ; 
It. 9. 0., Ord. 10, rr. 10, 18,19 (Statutory Hales and Ordera Revised, Vol. XII., 
Supreme Court, Englaud, p. 82); und see Yearly Pructice of the Supreme Court, 
1911, pp. 101 el sei[. This applies to an infant married woman (Colman v. 
Northcote (1843), 2 Hare, 147). A solicitor who had entered appearance for an 
infant defendant, not knowing that ho was under age, was held not to be 
personally liable for costs incurred by the plaintiff in subsequent proceedings 
which on that account were set aside as irregular ( Wade v. Keefe, supra) ; but 
the recent decisions as to a solicitoi’s liability when acting for a lunatio defen¬ 
dant ( Yonge v. Toynbtc, [1910] 1 K. H. 215, 0. A.), and a non-existent company 
(Simmons v. Liberal Opinion, [1911] 1 K. 13. 966, C. A.), seem not consistent 
with this case. In proceedings in the High Court of Justice, other than pro¬ 
ceedings relating to probate or letters of administration, no ordor for the appoint¬ 
ment of a guardian ad litem is necessary; but tho solicitor for tho infant who 
applies to enter an appeal ance to a writ of summons, or appears on the hearfhg 
of a petition, or notico of motion, or summons in a matter, in all cases in which 
the appointment of a special guardian is not provided for, must make and file an 
affidavit that tho proposed guardian ad litem is a proper poison, and consents to 
act as such, and has no interest in the matters m question in the proceedings 
adverse to thatof the infant (R. S. C., Ord. 16, rr. 18, 19, Appendix A, Part II., 
Form No. 8 (Statutory Rules and Orders Rovisod, Vol. XIf., Supreme Court, 
England, pp. 82, 286, 287)). Whoie no appearance to a writ of summons is 
entered for an iniaut defendant, the plaintiff, before piocoedmgfurthor with the 
action against, him, must apply for and obtain an ordor that a proper person bo 
assigned guardian of the infant, by whom ho may appear and defend the action 
(R. 9. C., Ord. 13, r. 1 (Statutory Rules and Orders Revised, Vol. XII., Supremo 
Court, England, pp. 73,74). The official solicitor is sometimes appointed guardian 
ad litem in these cucumsfances (Darnell, Chancery Practice, p. 127 ; see Thomas v. 
Thomas (1843), 7 Hoav. 47 ; Sheppard v. Harris ( i845), 15 L. J. (oh.)104; Cookson 
v. Lee (1S16), 15 Sim. 302 ; Chat lion v. West (1S61), 3 De G. F. & J. 156, 0. A.). 
The fact of the infant and his father or guardian being out of the j urisdiction does 
not dispense with the general obligation imposed by the rule of previous service of 
notice of the application on them (Anderson v. Slather (1846), 10 Jur. 383; O’linen 
v. Maitland (1862), 4 De G. F. & J. 331; White v. Duvenuiy, [1891] P. 290), except 
under spocial ciicumstaucos (Turner v. Snowdon (1864), 2 Drew. & Sm 265). Tho 
six clear days between service of notice and the application mentioned in the rule 
include a Sunday ( Brewster v. Thorpe (1846), 11 Jur. G). Even if tho infantis of 
unsound mind, the appointment is made in Chancery (Pidcock v. Jioidtbce (1852), 
2 De G. M. & G. 898, C. A.). 

The practico of tho county courts as to the guardian ad litem of an infant is 
regulated by County Court Rules,'1903, Ord. 3, r. 10, Ord. 7, rr. 50—56 (Statutory 
Rules and Orders Revised, Vol. III., County Court, England, pp. 122 et seq.). 
See title County Coubtb, Vol. VHL, pp. 455, 479. 

(A) Smith v. Palmer (1840), 3 Beav. 10; Drant v. Vause (1843), 2 Y. & 0. Ch. 
Cas. 524; Leese v. Knight (1862), 8 Jur. (n. s.) 1006; and see note (y), p. 140, ante. 

I i) See note (y), p. 140, ante, 
k) -▼.-(1854), 18 Jur. 770. 

1) Anon. (1852), 9 Hare, Appendix, p. xxvii.; Re Taylor, Taylor v. Taylor, 
[1861] W. N. 81. 

(m) Foster v. Cawtley (1853), 10 Hare, Appendix I., p. xxiv. The office has 
been assigned to a father not having an adverse interest to the infant ( Jongsma 
v. Pfiel (1804), 9 Ves. 357; Fowler v. Ward (1842), 6 Jur. 403), or a father-in- 
law (QuarriU v. Binmore (1844), 8 Jur. 1113), or a guardian (Sandy* ▼. Cooper 
(1835), 4 L. J. (oh.) 162; ahuttleworth v. Shuttleworth (1843), 2 Hare, 147). The 
office cannot be held by the plaintiff’s solicitor (Sheppard v. Harris (1845), 10 
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the^guarilian o! the infant’s person to be his guardian ad litem (n); 
but if the guardian declines to act, the office may bo assigned to the 
official solicitor of the court ( o ). 

321. A guardian ad litem against whom there is good ground 
for objection, or who acts improperly or against the interests of the 
infant in the proceedings, may be removed, and another assignod 
in his place ( p). 

Where a guardian ad litem dies during the proceedings, another 
will be assigned ( q ). 

A guardian ad litem, like a next friend (r), is not for all purposes 
a party to the action (#). He cannot appear and he heard in 
person (t), but he must answer interrogatories and produce docu¬ 
ments on behalf of the infant (a). He can, with the sanction of the 
court, give consent on behalf of the infant to a mode of taking 
evidence or to any other procedure (6). 

Sub-Sect. 3.— Pleading by Infant. 

322. Where an infant defendant to an action does not put in a 
defence, the allegations in the statement of claim are not taken to 
be admittod by hira(c); and therefore the notion cannot bo sot down 
as against him on motion for judgment as hv default in delivering a 
dofonce (//), but must be set down for trial as if lie had denied the 
allegations ( e ). But it is generally necessary for him to put in a 

L. J. (on.) 104). The fact of a female guardian ad Idem not being married must 
appear on tlio proceedings [London and Comity Hanking ('<>. v. Cray, [1803] 
W. N 130). 

(n) Randy a v. Cooper (1835), 4 L. J. (on.) 1(52, per Sua dwell, V.-C. 

(o) II7(i/e v. Duvernay, [1801J P. 200. 

(p) Hassell v. Sharpe (1820), 1 Jac. & W. 4N2; Sanifys v. Cooper, supra; 
Perctnal v. Cross (1882), 7 1\ l3. 234; lie Soma sit ( Duh ), Thyune v. St. Afattr 
(1887';, 31 Ch. J). 165. 

(g) Brant v. Pause (1843), 2 7. & 0. Ch. Cas. 524. 

(r) See p. 135, ante. 

(«) Ingram v. Little (1883), 11 Q. B. D. 251, per Lord Cole judge, C.J., at 
p. 253. 

(i) Murray v. Sitwell, [1902] W. N. 119; He Berry, Berry v. Berry, [1903] 
W. N. 125 

(a) R. S. 0., Ord. 31, r. 29 (Statutory Rules and Orders Revised, Yol. XIl . 
Supremo Court, England, p. 124); County Couit Rules, 1903, Ord. 16, r. 25 
(Statutory Eulos mid Orders Revised, Vol. Ill, County Court, England, p. 157). 
See also titles County Courts, Yol. vT.IL, p. 513; Discovery, Inspection, 
and Interrogatories, Yol. XI., p. 48 ; Hus hand and Wife, Vol. X VC, p. 526. 
As to whether an affidavit of documents and discovery can be obtained from an 
infant respondent in a divorce suit, see Redfem v. Hrdfern, [1891] P. 139, 0. A. 

(b) E. S. C., Ord. 16, r. 21 (Statutory Rules and Orders Revised, Vol. XII., 
Supreme Court, England, p. 83); County Court Eulos, 1903, Ord. 3, r. 13 
(Statutory Buies and Orders Revised, Vol. III., County Court, England, p. 101), 
But no order by the court seoms necessary ( Fryer v. Wiseman (1870), 24 W. JEL 
205); Knatchbull v. Fowle (1876), 1 Ch. D. 604 ; Piggott v. Toogood, [1904 
W. N. 130). See also Tillotson v. Hargrave (1818), 3 Madd. 495; l'tsani v 
A.-Q.for Gibraltar (1874), L. R. 6 P. C. 516). 

(e) E. 8. C., Ord. 19, r. 13 (Statutory Rules and Orders Revised, Vol. XII. 
Supreme Court, England, p. 95) ; and see title Pleading. 

(a) See R. S. C., Ord. 27, r. 11 (ibid., p. 112). 

(e) Ellis v. Bobbins (1881), 50 L. J. (CB.) 512; National and Provincial Bank 
w. Javans (1881), 30 W. R. 177. But in a simple case judgment may be obtained 
on motion for judgment upon an affidavit verifying the statement of claim (Re 
Fitzvoater, Fttzi< aJer v. Waterhouse (1882), 52 L. J. (oh.) 83 ; Gardner v. Taplinq 
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defence in order to plead his infancy, or to allege other matters 
which are not put in issue by the plaintiffs allegations (/). 

Sub-Sect. 4.— Attainment of Full Age during Proceedings. 

323. When an infant attains full age during the proceedings, 
he is entitled to put in a new defence (g ); but, it he takes no steps 
within a reasonable time aftor coming of ago, he will be bound by 
what has been done during his iniancy ( h ). 

Sub-Sect. 6.— Judgment. 

324. A judgment in an action is as binding against an infant 
defendant as it is against an adult (i) ; but if it was obtained on the 
footing of his being of age, it is in the discretion of the court to set 
it aside ( k). He may, however, even while an infant, bring another 
action to impeach the judgment on the ground of fraud or collusion^). 

325. Where a judgment of foreclosure is given against an infant, 
he is usually allowed six months after he attains full age to show 
cause against it (in). But this is not allowed where he is merely a 
trustee (u), or where the mortgage is undor the Debts Recovory Acts, 
1830, 1839, and 1848 ( o ), and judgment will be given against him 
for immediate foreclosure absolute in a case where to do so is clearly 
for the benefit of the infant (p). 

326. An injunction may be granted against an infant ( q ). 


(1885), 33 W. R. 473 ; Cheek v. Cheek, [1910] W. N. 87; and seo Willis v. WUlti 
(1889;, 61 L. T. 610); aud evidence has been.altogether dispensed with where 
the inquiries diiected by the judgment would sulliuioutly protect the infant's 
interests (Ripley v. Sawyer (1886), 31 Ch. 1). 494). 

(/) Holden v. Hearn (1839), 1 lieav. 445, per Lord Langdale, M.R., at 
p. 456 ; Lane v. Hardwtcke (1840), 9 Boav. 148. 

(g) Bennett v. Lee (1743), 2 Atk. 529, per Lord Hardwicke, L.O., at p. 531 ; 
Savage v. Carroll (1811), 1 Ball & B. 548, per Lord Manners, L.0 , nt 
pp. 651, 553 ; Kelsall v. Kelsall (1834), 2 My. & K. 409; Malone v. Malone (1811), 
8 Cl. & Ein. 179, It. L., per Loid Cottkniiam, L.(\, at p. 206. 

(A) Cecil v. Salisbury (Karl) (1091), 2 Veru. 224; Morris y. Morris (1840), 11 
J nr. 200; Monypenny v. Bering (1859), 4 Do G. & J. 175. 

(t) Sheffield v. Buckingham ( Duchess) (1739), West temp. Hard. 682; Grti/ory 
v. Molesworth (1748), 3 Atk. 620, 627; Lightbume v. Swift (1812), 2 Ball & B. 
207, per Lord Manners, L.O., at p. 213; Henry v. Archibald (1871), 5 1. R. 
Eq. 569, per Sullivan, M.R., at p. 503; and see title Judgments and Orders. 

tic) Henry v. Archibald, supra, atp. 563; Furnival v. Bi uoke (1883), 49 L. T. 134. 

(l) Richmond v. Taylenr (1721), 1 P. Wms. 734, 737; Trefusis v. Cotton 
(1730), Mos. 306, 308; Oar civ v. Johnstone (1805), 2 Sch. & Lei. 280, 292. It 
uuiy bo prudent to obtain the previous leave of tho court (Be lloghton, Hoghiony. 
Ftddey (1874), L. R. 18 Eq. 673, per Majjns, V.-O., at p. 577). 

(m) Mallack y. Q alt on (1735), 3 P. Wms. 352; Williamson v. Gordon (1812), 
19 Yes. 114; Price v. Carver (1837), 3 My. & Or. 157; Newbury v. Marten 
(1851), 15 Jur. 166; Gray V. Bell (1882), 46 L. T. 521; Mellor v. Porter (1883), 
25 Oh. D. 168. The infant cannot, on showing cause, redeem, ur travel into the 
account, hut can only show error in the decree (Mallack v. Gallon, supra; 
Williamson v. Gordon, supra ; Kelsall y. Kelsall (1834), 2 My. & K. 409). As to 
foreclosure generally, see title Mortgage. 

(a) Foster y. Parker (1878), 8 Ch. D. 147. 

(o) 11 Geo. 4 & 1 Will. 4, o. 47; 2 & 3 Viet. o. 60; 11 & 12 Viet. o. 87; see 
pp. 81, 82, ante; Holme y. Williams (1839), 8 Sim. 557. 

(jp) Croxon y. Lever (1863), 12 W. R. 237; Bennett y. Harfoot (1871), 19 W. R. 
428; Wolverhampton and Staffordshire Banking Co. r. George (1883), 24 Oh. I), 
707; and see title Mortgage. 

(g) Ltmpriire y. Lange (1879), 12 Ch. D. 675; Be Francesco v. Barnum (1889), 
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Sub-Sect. 6—Costs. 

327. An infant defendant is not usually ordered to pay costs (r) 
unless he has been guilty of fraud (s). But the costs of the unsuc¬ 
cessful defence of an infant or his general costs of the proceedings 
may be ordered to be paid out of property belonging to him over 
which the court has jurisdiction (t). 

A guardian ad litem is not liable to pay the costs of an unsuccess¬ 
ful defence, unless he has been guilty of gross misconduct (a). 

328. Where one of the solicitors of the Supreme Court is 
assigned by the court to be guardian ad litem of an infant, his 
costs of performing the duties of the office may be directed to be 
borne and paid by all or any of the parties to the proceedings or out 
of a fund in court in which the infant is interested; and directions 
may bo given as to the repayment or allowance of such costs (b). 

The costB of an infant defendant, who has been made a party to 
proceedings without any action or fault on his part, will be ordered 
to be provided for or paid by the plaintiff (c), who, however, in a 
proper case, may be allowed to add them to his own costs of the 
proceedings (rf). 

Sect. 3 .—In the Probate , Divorce , and Admiralty Division of the 

High Court. 

329. A minor, that is to say, an infant above the age of seven 
years {e), may elect a guardian for the purpose of carrying on, 
defending, or intervening in a suit relating to a will or letters of 
administration, without having such guardian assigned to him (/). 
But where an infant under the age of seven years is to carry on, 
defend, or intervene in any such suit, a guardian is assigned to him 
for the purpose by the judge or a registrar of the court (g). 

43 Oh. D. 165; Evans v. Ware, [18P2] 3 Oh. 502 ; Woolf v. Woolf, [1899] I Ch. 
343; Marriott v. Martin (1899), 43 Hoi. Jo. 717; Qadd v. Thompson, [1911] 1 
Jv. 13. 304 ; and boo pp. 72, 73, ante. But as to not granting an injunction 
whoro spocitio porformanco cannot bo obtained, see Lumlei, v. llavenstroft, 
[1895] 1 Q. B. 683, 0. A. As to injunctions generally, see title INJUNCTION, 
pp. 197 et seq., post. 

(r) Turner v. Turner (1726), 2Stra. 708, 710; Elseyy. Cox (1858), 26 Beav. 95. 

(«) Chubb v. Gi ifilths (1865), 35 Beav. 127; Lemprxbre v. Lange (1879), 12 
Ch. D. 675, 679; Woolf v. Woolf, sups a. 

(I) Or ford (Earl) v. Churchill (1814), 3 Vos, & B. 59, 71; Mandeno v. Mandeno 
(1S53), Kay, Appondix, p. ii. The plaintiff may bo directed to pay them and to 
recover them out of the infant’s property ( Robinson v. Aston (1843), 9 Jur. 224). 

(n) Morgan v. Morgan (1865), 11 Jur. (n. 8.) 233; Vivian v. KcnntUy (1890), 
63 L. T. 778. 

(5) B. S. C., Ord. 65, r. 13 (Statutory Buies and Orders Bevised, Vol. XII., 
Supreme Court, England, p. 249). The costs will not be taxed as between 
solicitor and client uuless specially ordered ( Eady v. Elsdon, [1901] 2 K. B. 460, 
C. A.; Goatly v. Jones, [1907] W. N. 161). 

(c) Goldsmith v. Bussell (1855), 5 DoG. M, & G. 547, 556 ; Fraser v. Thompson 
(1859), 4 De G. & J. 669, 663, 0. A.; Short v. Ridge, [1876] W. N. 47, 48. 

(d) Fraser v. Thompson, supra, at p. 663. 

r«j Seo title Executors and Administrators, Vol. XIV., p. 197; and p. 44, 
ante. 

if ) Probate, Contentious BuleB, 1862, r. 74 (Statutory Buies and Orders 
Bevised, Vol. XII., Supreme Court, England, p. 693). 

(g) Ibid., Probate, Is on-Contentious Buies, 1862, r. 34 (Statutory Buies and 



Part VIII.— Legal Proceedings. 


145 


Shot. 4. — Compromise on behalf of Infante . 

330. The compromise of an action, to which an infant is a party, 
and which affects his interests, cannot be effected without the sanc¬ 
tion of the conrt in which the action is pending ( h ); but the court has 
full power to sanction such compromise (i). In exercising this power 
the court will consider whether or not the compromise will be 
beneficial to the infant ( k ); but it cannot compel a compromise (l), 
and will not sanction a'compromise against the opinion of the 
infant’s next friend or guardian ad litem in the action (m), nor can 
it do so where adults in the same interest insist on their strict 
rights (n). Before sanctioning a compromise it is the practice of 
the court to require an affidavit by the solicitor to the infant, that 
he believes the compromise to be beneficial to the infant and an 
opinion by his counsel to the same effect (o). In exercising its 
power on an infant’s behalf, the court can sanction a compromise 
of proceedings against trustees to recover a trust fund whioh has 
been lost ( p ), and can deal with the property of the infant so as to 
promote a family arrangement ( q ); and may charge the infant’s 
estate (/■), and change a contingent interest into an indefeasible 
vested interest (s). 

When a compromise has been sanctioned by the court it will 
only be set aside on the same strong grounds of fraud as would 
justify the setting aside of a compromise between adults (a). 
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Ordeis Revised, Vol. XII., Supreme Court, England, p. 763). As to the 
practice in matrimonial causes, see title Husband and Wife, Vol. XVI., p. 504. 

(A) Hargrave v. Hargrave (1850), 12 Beav. 408; (Jrag v. Pauli, (1877), 25 
W. It. 874. As to causes or matters m tho King’s Bench Division of tho High 
00014: in which is a claim for mouoy or damagos by, or on behalf of, an infant, 
see R. S. 0., Ord. 22, r. 15 (Statutory Rules and Orders Rovised, Vol. XII., 
Supreme Court, England, p. 10(3). 

(i) Doe d. Miller v. Noden (1797), 2 Evp. 530; Brooke v. Mostyn [Lord) (1864), 
2 Do G. J. & Siu. 373, 0. A., per Turner, L.J., at p. 415 ; Rhodes v. Swithenbank 

K , 22 Q. 13. D. 577, 0. A. For form of agreement to compromise, see 
ilopaedia of Forms and Precedents, Vol. VI., p. 553. As to election by the 
couit on behalf of an infant, see p. 80, ante. As to an order of court referring 
to arbitration a question in which an infant is interested, seo Arbitration Act, 
1889 (62 & 53 Viet. c. 49), s. 14; and title Arbitration, Vol. I., p. 442. 

(k) Hargrave v. Hargrave, supra, at p. 411; Brooke v. Mostyn (Lord), supra, 
at p. 415 ; Micholls v. Corbett (1866), 34 Beav. 376, 380; Re r Veils, Boyer v. 
Maclean, [1903] 1 Oh. 848, per Farwell, J., atp. 853 ; and see titles Executors 
and Administrators, Vol. XIV., p. 177 ; Family Arrangements, Vol. XIV., 
p. 646. The court will not sanction a compromise which is in the interest of the 
next friend, and not of tho infant (Rhodes y. Swithehbank, supra, at pp. 578, 579; 
Blair v. Crawford, [1906] 1 I. R. 578, C. A., per Palles, C.B., at p. 587). 

Q) Re Birchall, Wilson v. Birchall (18S0), 16 Ch. D. 41, 0. A. 

(m) Ibid., atpp. 42, 43. 

(n) Norton v. Steinkopf (1853), Kay, 45, per Page Wood, V.-O., at p. 49. 

(o) Re Birchall, Wilson v. Birchall, supra, at p. 43. 

( p) Hapgood V. Parkin (1870), L. R. 11 Eq. 74,80; Maclaren v. Stainton (1971), 
L.R. 11 Eq. 382, 389, 390. 

(q) Micholls v. Corbett, supra. As to family arrangements, Bee title Family 
Arrangements, Vol. XTV., pp. 539 et eeq. 

(r) Chetwynd v. Fleetwood (1742), 1 Bro. Pari. Oas. 300. 
l») Re Walt, Boyer v. Maclean, T1903] 1 Oh. 848, per Farwell, J. (differing from 
Peto v. Gardner (1843), 2 V. & 0. Oh. Oas. 312, and Day v. Day (1845) 9 Jur. 785). 

(a) Brooke v. Mostyn (Lord), supra, at pp. 415 et eeq.; FqdtlU v. Bernard 
(1871), 19 W. R. 655. 
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Infants and Children. 


SKOT. 4 . 

ComHvemisd 
on behalf 
of Infants. 


Consent of 
other party. 

Wauls of 
court. 


In matri¬ 
monial causes. 


A party to proceedings who agrees to a certain course being 
taken, knowing that the other parties are infants, cannot after¬ 
wards object that his consent does not bind him because the 
other parties, being infants, could not consent (b). 

Sect. 5.—Wards of Court. 

331. A ward of court is an infant respecting whose person or 
property an action, or other proceeding, has been instituted in the 
Chancery Division of the High Court (c). The court, beyond its 
general jurisdiction over all infants {d), exercises a special juris¬ 
diction and control over a ward of court (e). 

In a proceeding for obtaining a judicial separation, or a decree of 
nullity of marriage, or for dissolving a marriage, the High Court 


Pisani v. A.-Q.for Gibraltar (1874), L. R. 5 P. 0. 516. 

An infant liaa beon held to become a ward of court by the appointment of 
a guardian for him by iho court (Stuart v. Ji.tie (Marquis), Stuart v. Moore (1361), 
9 II. L. Cas. 440, 442, 451; Brown v. Colima (1883), 25 Ch. D. 56, 61); or with¬ 
out a chango of guardian by an order that ho shall become a ward of court (AV 
M 'Cullorha, Minora (1844), 6 1. Eq. R. 393); or by an order that tho infant’s 
mother, instead of being appointed his guardian, shall have reasonable access to 
him (Be J’ereda v. Be Mum ha (1881), 19 Ch. D. 451, 455, 456); or by the mere 
fnct of his being plaintiff in an action in the Chancery Division of the High Court 
(Pendleton v. MucJcrory (1790), 2 Dick. 736 ; Johnstone v. Beattie (1843), 10 
Cl. & Pin. 42, H. L., per Lord Lynduuhst, L 0., at pp. 84, 85 ; (hjnn v. Gtlburd 
(1860), 1 Drew. & Sm. 356, 357) ; or by tho settlement of a small sum of money 
on him followod by an net ion lo administer tho Gusts of tho settlement (Hope 
V. Hope (1854), 4 J)o G. M. & G. 328, 332 ; lie Race (Alima), an Infant (1857), 
cited m Gurney v. Gurney (1863), 1 llem. A M. 413, 420, n. (a); Dawson v. 
Thomson (1865), 12 L. T. 178; lie II's Settlement, II. v. //., (1909] 2 Ch. 260); 
or hy payment into couit by trust eos under the Trustco Relief Acte, 1847 and 
1819 (10 & 11 Viet. c. 96 and 12 & 13 Viet. c. 74) (now replaced hy tho Trustee 
Act, 1893 (56 & 57 Viet. c. 53), s. 42) of money or securities in which the infant 
is interested (lie Hodge’s Settlement (1857), 3 K. & J. 213, 219, C. A. ; Re Twee- 
dale’s Settlement (1859), John. 109; Re Lloyd’s Trusts, Ex parte Collins (1868), 2 
I. R. Eq. 507 ; lie Benand (1868), 16 "W. R. 538); or by a simple order tor main¬ 
tenance made on a summons in chambers (Re Graham (18701, L. It. 10 Eq. 
630); or by having a fund carried to his account, or to an account in which 1 o 
was included, in an action to which he was not a party (Be Pereda v. Be Mancha, 
supra, per Hai.t., V.-C., at p. 455); but this was questioned by Kay, J., in 
Brown v. Collins, siqira, at p. 60. An inlunt Hub been held not to become a 
ward of court by payment into court by oxocutors under the Logacy Duty Act, 
1796 (36 Geo. 3, c. 52), s. 32 (now replaced by the Tiustee Act, 1893 (56 & 57 
Viet. o. 53), s. 42), of a legacy bequeathed to him (Re Hillary (1865), 2 Drew. 
& Sm. 461); nor by payment into court uuder the Lands Clauses Consolidation 
Act, 1845 (8 & 9 Viet. c. 18), of the purchase-money of his land taken by a 
railway company (Re. Wilts, Somerset and Weymouth Rail. Co., Ex parts Brewer 
(1865), 2 Drew. & Sm. 552); nor by an application to the court under tho Infant 
Settlements Act, 1855 (18 & 19 Viet. o. 43), to sanction a settlement on his 
marriago (Re Dalton (1856), 6 De G. M. & G. 201, per Lord Cranworth, L.C., 
at p. 204). An infunt alien can be made a word of court, if domiciled and 
rosident in this country, but not otherwise ( Brown v Collins, supra). 

(d) See pp. 47, 125, ante. In one sense all British subjects who are infants 
are wards of court, because they are subject to the paternal jurisdiction which 
is entrusted to tho court (Brown v. Collins, supra, per Kay, J., at p. 60). 

(e) Ex parte Whitfield (1742), 2 Atk. 315; Clayton v. Clarke (1861), 7 Jur. 
(N- B.) 562, 563, C. A. The jurisdiction continues although the infant becomes 
of unsound mind ( Vane v. Vane (1876), 2 Ch. D. 124: Be Edwards (1879), 10 
Oh. D. 605, 0. A.). 
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may, if it thinks fit, either in its final decree, or by a previous or Shot. b. 
subsequent order, direct proper proceedings to be taken for making Wards of 
the children of the parents whose marriage is the subject of the Ccsftt. 
proceeding, wards of court (/). 

332. The court will not allow one of its wards to be removed Residence, 
out of its jurisdiction (< 7 ), even by the father (ft), unless satisfied that 

the removal is for the benofit of the ward (»'), and will order a ward 
who has been removed without leave to be brought back (ft). The 
removal of a ward of court, without the leave of the court, either out 
of the country, or out of the proper custody, is a contempt of 
court ( l ). Any person who can give information respecting it will 
be examined (m); and a solicitor, who has any knowledge on the 
subject, cannot withhold it from the court on the ground of 
privilege (n). The restoration of the ward can be enforced by 
habeas corpus ( 0 ) or by an order of attachment, or committal, or 
by the intervention of an officer of the court (p). 

333. The education of a ward of court is under the control of Education, 
the court, and a guardian should tako tho directions of the court 

in reference to it (q). Tho court will decide in what religion *a 


(/) Matrimonial Onuses Act, 1857 (20 & 21 Viet. c. 85), s. 35; Matrimonial 
Causes Act, 1859 (22 & 23 \ iefc. c. 61), s. I. J5ut an ordor of tho I’loh.ito, 
Divorce, and Admiralty Division under thouo provisions with rospect to tho 
cubtodv. maintenance, or education of tho children does not make thorn wnids 
of court (Hyde v. Ilyde (1888), 13 L\ I). 166, C. A. per Cotton, L J., at p. 174); 
and see also titlo Hushanh and Wive, Vol. XVI., p. 577. 

l#j) Foster v. Denny (1677), 2 O.ib. in Oh. 237; Mountstuart v. Mountstuart 
(1801), 6 Yes. 363 ; he Manner Me v. He Mannenlle (ISOi), 10 Vos. 52, per Lord 
Eldon, Tj.O., at p. 56; Campbell v. Mat bay (1837), 2 My. & Or. 31, lie Thomas 
(1853), 22 Ij. J. (on) 1075; lltv/ifordv. flathman (1851), ICny, 308; Damon v. 
Jay (1854), 3 Do < >. M. & G. 764, C. A.; Hope v. Hope (1851), 4 Do G. M. & G. 
328. 

( It) lie Mannenlle v. De Munoevdle, supra. 

(i) Lethcm v. Hall (1834), 7 Sun. 141; Campbell v. MaeJeay, supra; Wyndham 
v. Enntsmore (Loid) (1837), 1 Koon, 467; Clotystnun v. Walcott (1845), 9 Jur. 
649; Harrison v. Ooodu/l (1852), cited in Rochford v. Hackman, supra, at 
p. 310, n.; Re Thomas, supra; Dawson v. Jay, supra, per Lord Cuanwouth, 
L.C., at p. 771; Hart v. Tribe (1851), 19 lleav. 149, 153; Re Medley, a Minor 
(1871), 6 I. R. Eq. 339; Re Callaghan, Elliott v. Lambert (1884), 28 Ch. D. 
186, C. A. Whoro ponnission is given to infants to go on a visit nbrond, 
security or an undertaking is genemlly required fm their return to this 
co.uitry within a limited time, and sometimes also for Iheir not marrying 
without tlio leave of the court (Jeffrys v. Vanteswaistwarth (1740), Jlnrn (cn.) 
141, 144 ; Biggs v. Terry (1836), 1 My. & Or. 675; Talbot y. Shrewsbury (Earl), 
Doyle v. Wnght (1340), 4 My. & Cr. 672, 677). 

(ft) Foster v. Denny, supra ; Hope v. Hope, supra. 

(l) Ilochlyy. Lukin (1762), 1 Dick. 353 ; Wellesley’s (Long) Case (1831), 2 Russ. 
& M. 639; Harrison v. Ooodafl, supra. See also title Contempt or Court, 
Attachment and Committal, Yol. VII., p. 292. 

(m) Rosenberg v. Linda (1883), 48 L. T. 478. 

(n) Ramsbotham v. Senior (1869), L. R. 8 Eq. 576 ; Burton v. Damley (Earl) 
(1869), cited in Ramsbotham v. Senior, supra, at p. 576, n. 

(o) Bond y. Roberts (1843), 13 Sim. 400. 

(t>) O. v. L., [1891] 3 Ch. 126. 

(q) Greuze v. Hunter (1790), 2 Cox, Eq. Cbb. 242 ; Campbell y. Maekay, 
evpra, at p. 38; Wyndham y. Ennismore (Lord), supra; Re Fynn (1848), 
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SlEOTi 5. 

Waads of 
Court. 

Marriage. 


Infants and Children. 

ward of court ought, in all the circumstauces of the case, to be 
brought up (r). 

334. A ward of court cannot marry without the consent of the 
court (a); and marriage, or connivance at marriage, with a ward of 
court, without such consent, is a contempt of court, and will be 
severely punished (£). The ward himself may be committed to 
prison for marrying without such consent (it). The fact of the 
marriage being actually invalid makes fio difference in the con¬ 
tempt (a) ; and, if it is invalid, the court will, in its discretion, either 
direct steps to be taken to have it formally declared void, or will 
order a marriage to be validly solemnised (l>). Where the consent 
of the court is not given to a contemplated marriage of a ward of 
court, an injunction will be granted to restrain it, both against the 
other intended party (c) and the parent of such party (d), and 
against a guardian who is permitting the marriage (<?); and the 
other party will be restrained from communicating with the ward, 
either personally, or by letter (/}. 

Where a ward of court is about to be married, the court will insist 
upon a proper settlement being made of In's or her fortune so far 
as the other party can make such a settlemi at (p), but cannot compel 


2 Do G. & 9m. -157; Kay v. Johnston (1856), 21 Beav. 636; Re Medley, a Minor 
(1871), 6 I. It. K;. 33!). ' 

(r) Talbot v. Shrewsbury ( Karl ), Doyle y. Wright (1840), 4 My. & Or. 672; Re 
Lyons (an Infant) (ISM), 22 Ti. T. 770. The court will restiam by injunction 
an nttompt to make the ward change his religion (Iredell y. Iredell (1885), 1 

T. L. It. 2C0). 

(«) Eyre v. Shaftshury ( Countess ) (1723), 2 P. Wras. 103, 112; Jcffrys v. 
VantesvHirstuiarlh (1740), Barn, (oil.) 141, 144 ; Tombes v. Klers (1747), 1 Dick. 
88.. The consent of the father is not sufficient (Gordon (Lord W.) v. Irwin 
(Viscountess ) (1781), 4 Bro. Pail. Cas. 355; Wellesley v. Beaufort (Duke) (1827), 

2 Russ. 1, per Lora Eldon, L.O., at p. 29). 

(<) Eyrey. Shaftshury (Countess), supra, at pp. 110,112; Herbert's Case ( 1731), 

3 P. Wins. 116, More v. More (1741), 2 Atk. 157 ; Harford v. Mortis (1776), 2 
Hag. Ton. 423; Stevens v. Savage (1790), 1 Yes. 154 ; Priestley v. Lamb (1801), 6 
Vos. 421 ; Salles v. Savignon (1801), 6 ves. 572 ; Millet v. House (1802), 7 Yea. 
419 ; Bathurst v. Murray (1802), 8 Vos. 71; Wude v. Broughton (1814), 3 Vc- & 
B. 172; Richardson v. Merrijield (1850), 4 De G. & Sin. 161 ; //■ Sampson and 
Wall, Infants (1884), 25 Oh. 1). 482, 0. A.-; Re If.’s Settlement, H. y. II., [1909] 

2 Oh. 200. Seo titlo CONTEMPT o -’ Oouht, Attachment and Committal, 
Vol. VII., p. 292. 

(a) Re Leigh, Leigh v. Leigh (1888), 40 Ch. D. 290, 0. A., per Cotton, L.J., at 
p. 294 ; lie II.'s Settlement, H. y. H., supra. 

(a) Tho endeavour to marry is a contempt (Warier v. Yorke (1815), 19 Yes. 451, 
per Lord Eldon, L.C., at p. 403). 

(b) Warier v. Yorke, supra, at p. 454; Kent v. Burgess (1840), 11 Sim. 361, 
363; Re Murray, a Minor (1842), 3 Dr. & War. 83, 84. 

(e) Raymond's (Lord) Case (1734), Cas. temp. Tall). 68; Smith v. Smith (1746), 

3 Atk. 304; Pearce v. Crutchfield (1807), 14 Ves. 206. 

i d) Raymonds (Lord) Case, supra, at p. 60 

e) Ooodall y. Hams (1729), 2P. Wins. 661; Shipbrook (Lord) y. Htnchinbrooh 
( Lord) (1778), 2 Dick. 547, 548. 

(/) Smith y. Smith, supra ; Beard V. Travers (1749), 1 Ves. Sen. 313; Ship- 
lroole l Lord) y. Hinchinbrook (Lord), supra; Pearce v. Crutchfield, supra; Scott 
v. Padwick (1888), 4 T. L. E. 669. 

( g ) Stackpole y. Beaumont (1796), 3 Ves. 88, 98 ; Millet v. Bowse, supra f 
Ball y. Coutts (1812), 1 Ves. & B. 292, per Lord Eldon, L.O., at p. 300; 
Re Donne (1825), 2 Mol. 490; Wade y. Hopkinson (1855), 19 Beav. 613. The 
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the ward to execute a settlement (A). In the case ot a female ward 
the court will so far as possible exclude the intended husband from 
an interest in her property or will limit his interest in it (i). 

The court has no jurisdiction over a ward after he or Bhe has 
attained full age, and cannot interfere with the marriage of a former 
ward, or compel a settlement of his or her property, unless the 
marriage involves a contempt of court (k). 

335. The sanction of'the Chancery Division of the High Legal pro- 
Court of Justice is required for the institution of legal proceed- 
ings on behalf of an infant whose property is already the subject W ards of 
of pending proceedings, or who is otherwise a ward of court, court, 
and will only be given if the court is satisfied that the proceedings 
will be for his benefit ( l ). 


Scot. s. 
Wardjujf 
CourtT 


court will lefuso to give uny directions for puymont of the dividends on the 
wife’s property until a settlement has been executed (Cater v. Mason (1854), 2 
W. It. 607). In the case of tlio wife’s property tho court will genorally insist 
upon provision being mado for cliildien of a future marriage ( Wells v. Price 
(1800), 5 Ves. 398 ; Halsey v. Halsey (1804), 9 Ves. 471; Lang v. Lony (1824), 2* 
Sun. & St. 119; Rudge v. M’vtnafl (1848), 11 lieav. 98) by giving tho wife a 
power of appointing part of tho settled fund to such children (Bathurst v. 
Murray (1802), 8 Vos. 74; Unbelt v. Ilihlurt (1831), 3 My. & K. 227), and will 
also give her power to make piovimon for a futuie husband ( fVinc/i. y. James 
(1798), 4 Vos. 380). The costs of the settlement of the wife’s property will not 
oe paid out of her property (Pe Stacpoo/e v. He, Stacpoo/e, JJe Stacpoo/e v. 
Stapleton, lie l)e Stacpoole, De Stacpoole v. Seymour (1887), 37 Ch. D. 139). 

(It) Martin v. Foster (1855), 7 I)e G. M. &G. 98, C A.; Pc Sampson and Wall, 
Infants (1884), 25 Ch. ]). 482, 498, 499, U. A.; Huckmastcr v. Ihtchnaster (1887), 
35 Cb. 1). 21, O. A., affirmed sub nom. Seaton v. Seaton (1888), 13 App. Gas. 61; 
lie Leigh, Leigh v. Leigh (1888), 4 Ch. D. 290, C. A. 

(*) Martin y. Foster, supra. Wheie the marriage takes placo without the 
consent of tho court the husband will bo excluded altogether ( Chassaing V. 
Parsonage (1799), 5 Ves. 15; Millet v. Powee (1802), 7 Ves 419; Kent v. Burgess, 
Winkwotth v. Burgess (1811), 11 Sim. 301, 378; tie Murray, a Minor (1842), 3 
Dr. & War, 83, per Suodkn, L 0., at p. 80; Blair v. Vuthberteon (1849), 13 Jur. 
442 ; Wade v. Hopktnsm (1855), 19 Reuv. 613, per Romilly, M.E., at p. 619); 
but see Be Sampson and Wall, Infants, supra. A male ward cannot bo com¬ 
pelled to execute a settlement excluding a wife, whom ho has married without 
the consent of the court, from all interest in his property (Re Murray, a Minor, 
supra). 

(k) Ball v. Coutts (1812), 1 Ves. & B. 292; Long y. Long, supra ; Money y. 
Money (1855), 3 Drew. 266; Longbottom v. Pearce (1858), cited in Biddlee y. 
Jackson (1859), 3 lie G. & J. 544, 545, n., 0. A.; White y. Herrick (1869), 4 
Oh. App. 345; Sams v. Cronin, Ex parte Reed (1873), 29 L. T. 885; Sumner v. 
Kmgscote (1885), 1 T. Xi. R. 351; Bolton v. Bolton, [1891] 3 Ch. 270, 0. A. The 
oourt cannot interfere with the maniage of an infant who is not a ward of 
court or compel a settlement of his property (Re Patter (1869), L. B. 7 Eq. 464). 

(l) Harrison v. Richards (1866), 1 Ch. App. 473. 
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Statutory 
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and Local 
Bye-laws. 

Employment 
of Children 
Act, 1903. 

Street 

trading. 


General 
restrictions ori 
employment 
of children. 


Part IX.—Employment of Children and 
Young Persons (m). 

Sect. 1 .—General Statutory Restrictions and Local Byc-laws. 

336. Any local authority («) may make bye-laws regulating the 
ago below which, the hours between which, and tho number of 
daily and weekly hours beyond which, the employment (o) of 
children (p) is illegal, or prohibiting or permitting subject to con¬ 
ditions, the employment of children in any specified occupation (</). 

Any local authority may similarly, by bye-laws, regulate street 
trading (r) by persons under tho age of sixteen, prohibiting such 
trading except subject to specified conditions as to age, sex, or 
otherwise, or subject to the holding of a licence granted by the 
local authority («). 

337. Tho employment of children (f) between the hours of 
9 p.m. and 0 a.m. is illegal generally, but a local authority inav by 
bye-laws vaiy these hours either gem:*.illy or for any specified 
occupation (u). 

A child may not he employed (1) if undor eleven years of 
age in street trading (tt); (2) if a “half timer" in a factory 


(m) As to employment in Agricultural gangs, see titlo Agriculture, Yol. I., 

р. *270. 

(n) Tho expression “ local authoiity ” includes tho mayor, aldermen, and 
commons in council of tho City of Condon, municipal borough councils, urban 
di-luct councils, ami county councils (Employment of Children Act, 1903 
(8 Edw. 7, c. 45), s. 13). As to local authorities generally, seo titlo Local 
Government. 

(o) See titlo Factories and Shots, Yol. XIV., p. 487, noto (/,-). 

\p) T.r., persons under the age of fourteen years (Employment of Children 
Act, 1903 (3 Edw. 7, c. 45), s. 13 ; and compare p. 44, ante). 

(a) Employment of Children Act, 1903 (3 Edw. 7,0.45), s. 1. Bye-Taws made 
under this Act require confirmation by the Secretary of Sfato. "Objections to 
them will be considered by the Secretary of State, and n local inquiry m«./ be 
oidored to considor the bye-law or any objections. Bye-luws may be made to 
apply cither to the whole of the area oi the local authority or to any specified 
pait. Those mado by a county co .ncil are not effective within any borough or 
urban distiict tho council of which is constituted a local authority under this 
Act (t bid., s. 4). Bye-laws made under this Act do not apply to any child above 
twelvo employed in pursuance of tho Factory and Workshop Act, 1901 (1 Edw. 7, 

с. 22), the Metalliferous Mines Regulation Act, 1872 (35 & 36 Viet. c. 77), or 
the Goal Minos Regulation Act, 1887 (50 & 51 Viet. c. 58), so far as regards 
that employment (Employment of Children Act, 1903 (3 Edw. 7, c. 43), s. 9); 
sec nlso p. 154, post. 

(r) “ Street trading ” includes the hawking of newspapers, matches, flowers, 
and other articles, playing, singing, or performing for profit, shoeblacking, and 
anv other like occupation earned on in Etroets or public places (Employment 
of Children Act, 1903 (3 Edw. 7, o. 45), s. 13); and see note (a), infra. 

Ibid., b. 2. 

t) See note (p), supra. 

n) Employment of Children Act, 1903 (3 Edw. 7, o. 45), s. 3 (1 ); and see 
title Factories and Shops, Vol. XIV., pp. 496, 497. 

(a) Employment of Children Act, 1903 (3 Edw. 7, e. 45), s. 3 (2); and see 
note (r), siqrd. 
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or workshop ( b ), in any other occupation (c); (8) to lift, carry, or 
move anything so heavy as to be likely to cause him injury (d); 
or (4) in any occupation likely to be injurious to his life, 
limb, health or education, regard being had to his physical 
condition (e). 

338. If contravention of the foregoing provisions or any bye¬ 
laws before mentioned takes place in the case of an employer (/), 
or his agent or workman (g), as regards a child under sixteen years 
of age, the offender may be summarily convicted and punished. 
Similarly parents or guardians (/i), conducing to the contravention 
by wilful default or habitual neglect to exercise due care, are liable 
to punishment on summary conviction ( i ). Offenders who are 
under the ago of sixteen may be fined on summary conviction, 
and in case of a second or subsequent offence may, if under the 
age of fourteen, be sent to an industrial school (/c), or taken out 
of the charge or control of the person actually in charge or control, 
and committed to the charge of some fit person willing to undertake 
the duty till the child reaches tho age of sixteon (1). 

In the case of summary proceedings for such offences and fines, 
tho information must bo laid within three months after tho com¬ 
mission of the offence (w). 

The officer of the local authority may for the purpose of enforcing 
the foregoing provisions enter any place of employment under the 
authority of a justice of the peace, and examine the place and any 
person therein with respect to a child’s employment ( n ). 

339. The foregoing provisions and all bye-laws before mentioned 
do not apply to the oxerciso of manual labour by any child under 
order of detention in a certified industrial or reformatory school, pr 
by any child while receiving instruction in manual labour in any 
school (o). 


{L,} A child under twelve may not be employed in a factory or workshop; boo 
title Factories and Snops, Vol. XIV., ]>p. 487, 4117. 

(r) Employment of Children Act, 1903 (3 Edw. 7, c. 45), b. 3 (3). 

Id) Ibid,., a. 3 (4); soe ibid., s. 3 (6). 

(e) Ibid., a. 3 (5). A medical certificate Bent by the local authority to an 
employer aa to the fitness of a child for a specified employment ia admissible as 
evidence in subsequent proceedings (tJtV/., s. 3 (G)). 

(/) Ibid., ss. 5 (1), G (3), (4). See Robinson v. 11 ill (1910), 2d T. L. R. 17, 
bb to liability of employer for act of sorvant employing child. 


or 



maintain 


(t) Ibid., 8. 6 (2). A parent may be convicted and punished if pnrfy to a 
forged or false certificate or for making a false representation as to < he age of the 
child {■ibid., 8. 6 (2) ). 

(A) Ibid , s. 5 (3). As to industrial schools, see title Education, Vol. Xil., 
pp. 70 et sea . 

(i l ) Employment of Children Act, 1903 (3 Edw. 7, o. 45), s. 5 (4). See Pre¬ 
vention of Cruelty to Children Act, 1904 (4 Edw. 7, c. 16), repealing Prevention 
of Cruelty to Children Aot, 1894 (57 & 58 Viet. c. 41). 

(m) Employment of Children Act, 1903, (3 Edw. 7, o. 46), s. 7. As to pro¬ 
cedure in courts of summary jurisdiction, sec title Magistrates. 

(n) Employment of Children Aot, 1903 (3 Edw. 7, o. 45), a. 8. * 

(«) Ibid, s. 10. 
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and 

Workshops. 
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employment. 
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by children 
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Or in places 
of public 
amusement 
etc. 


When 
restrictions 
not applic¬ 
able. 

Charitable 

entertain¬ 

ments. 


Sect. 2. —In Factories and Workshops ( p). 

340. There is no difference between an adult workman and 
an infant workman so far as regards the doctrine of common 
employment ( q). 

The periods during which young persons and children (r) may be 
employed in textile (s) and non-textile (t) factories and workshops, 
and in print works and bleaching and dyeing works (a), nro.restricted 
by statute (&). 

Sect. 8 . —In Public Entertainments. 

341. An offence punishable on summary conviction (c) is com¬ 
mitted by any person who (1) causes or procures a boy under fourteen 
or a girl under sixteen, or who, having the custody, charge, or care of 
any such child, allows the child to be in any street or in any premises 
licensed for the sale of intoxicating liquor, other than premises 
licensed for public entertainments (d), for the purpose of singing, 
playing or performing, or being exhibited for prolifc, or offering 
anything for sale between 9 p.ra. and 0 a.m.(e), or (2) causes or 
procures a child under eleven, or who, having the custody, charge, 
or care of any such child, allows the chili, to be at any time in any 
street, or in any premises licensed for the sale of intoxicating 
liquor, or for public entertainments, or in any circus or other place 
of public amusomenfc to which the public are admitted by payment, 
for the purpose of singing, playing, or perloiming, or being 
exhibited for profit, or oflering anything for sale (/). 

The restrictions stated above aro not applicable in tho case of 
any occasional sale or entertainment, the net proceeds of which are 
wholly applied for the benefit of any school or charitable object, if 
(1) the sale or entertainment takes place olsewbere than in premises 
- licensed for the sale of intoxicating liquor but not licensed for 


(р) Tho sections of the Factory and Woikshop Act, 1901 (1 Edw. 7, e. 22), 
and of tho other factory Acts which relate to the employment of children and 
young porsons, are fully dealt with under tho title Factories and Shops, 
vol. XIV., pp. 433 el set/. 

(j) Cribb v. Kynoch, Ltd., [1907] 2 K. 11. 548; Young v. Hoffmann Manu- 
facturing Co., Ltd., [1907] 2 K. B. 640, 0. A. See, furthor, title Master and 
Servant. 

(r) Seo title Factories and Shops, Vol. XIV., p. 446. 

(s) See ibid., p. 436. 

U) Seo ibid., p. 437. 

(а) Seo tbtd., p. 438. 

(б) See ibid., pp. 480 et sea. As to provisions relating to employment inside 
and outside a factory on the same day, see ibid., pp. 494, 495, 509; Sunday 
employment, meal times, and holidays, ibid., pp. 490 et seq.; dangerous and 
unhealthy industries, ibid., pp. 476 et teq . ; education of infant employees, title 
Education, Vol. XII., pp. 54, 67—70. 

(с) As to courts of summary jurisdiction generally, see title Magistrates. 

(a) As to placeB of public entertainment, see title Theatres and Other 

Places of Entertainment. 

(e) Prevention of Cruelty to Children Act, 1904 (4 Edw. 7, c. 15), s. 2 (b). 
A local authority (for meaning of expression, seo ibid., s. 29, and note (n), 
p. 150, ante) may, by bye-law. extend or restrict tho hours mentioned in 
s. 2 (b ){ibid , s. 2 (».)). 
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Sect. 3. 

In Public 
Enterfjfin- 
ments. 


public entertainments, or (2) if in the case of a sale or entertain¬ 
ment held in such premises a special exemption in writing is 
granted by two justices of the peace (g). 

342. A petty sessional court {h) may, if satisfied of the fitness of 
the child for the purpose, and that proper provision has been made Licence, 
for its health and kind treatment, grant a licence for a child 
ten years of age to take part in entertainments in promises licensed 
for public entertainments, pr in any circus or other place of public 
amusement (i). 


Sect. 4. — In Dangerous Performances. 

343. Any person causing a male child under the age of sixteen 
and a female child under the age of eighteen to take part in any 
public exhibition or performance, dangerous in the opinion of a 
court of summary jurisdiction (/c) to the life or limbs of the child, 
and the parent or guardian, or person having the custody of the 
child, who aids and abets the same, may be summarily convicted 
and lined ( l ). 

Except where an accident causing bodily harm occurs, no, 
prosecution may be instituted without the consent in writing of 
the chief officer (a) of the police area in which the offonce is 
committed ( b ). 

If the court trying the case considers that the age of the child is 
that alleged by the informant, the burden of proof that the child is 
not of that age is on the party charged with the offenco(c). 

344. An offence punishable on summary conviction is com¬ 
mitted by any person who causes or procures any child under the 
ago of sixteen, or who, having the custody, charge, or care of any 
such child, allows the child to be in any place for the purpose of 
being trained as an acrobat, contortionist, or circus performer, or 

( <j ) Prevention of Cruelty to Children Act, 1901 (4 Edw. 7, c. 15), s. 2 (i.). 
As to arrest of offenders without warrant, see title Criminal Law and 
Procedure, Vol. JX., pp. 303, 304, note (/). 

(A) As to which, see title Magistrates. 

(«) Pre\ ontion of Cruelty to Children Act, 1901 (4 Edw. 7, c. 1,1), 
s. 3 (1). Inspectors and o/hceis charged with the execution of tho Employ¬ 
ment of Children Act, 1903 (3 Edw. 7, c. 45) (see p. 150, ante), aio also chuiged 
with tho duty of seeing that the loatrictions and conditions of any such licence 
are properly complied with. For this purposo they arc given ceitain rights 
of entry into and inspection of places of publio entertainment (Prevention of 
Cruelty to Childion Act, 1904 (4 Edw. 7, c. 15), s. 3 (2)). As to application for 
lioences, see tbtd., s. 3 (3), and as to Bonding licences to loeal authority see ibid., 
s. 3 (4). Nothing in ss. 2, 3, ibid., affects the provisions of the Elementary 
Education Act, 1876 (39 & 40 Viet. o. 79); Prevention of Cruelty to Children 
Act, 1904 (4 Edw. 7, c. 15), s. 3 (5). See further, as to tho Elementary Education 
Act, 1876 (39 & 40 Viet. c. 79), title Education, Vol. XIT., pp. 6 d seq. 

tlo Macumtrates. 


(ft) As to courts of summary j uxisdiction generally, see titii 
\l) Children’s Dangerous Performances Act, 1879(42 & 43 Viet. c. 34), s. 3; 
Dangerous Performances Act, 1897 (60 & 61 Viet. c. 52), s. 1. As to proceedings 
on indictment, sec title Criminal Law and Procedure, Vol. IX., p. 626. 
See also title Theatres and Other Places or Amusement. 

(a) As to meaning of “chief officer,” 6ee Dangerous Performances Act, 1897 
(60 & 61 Viet. o. 52), s. 2 (2). 

(b) Ibid., s. 2 (1) 

(c) Children's Dangerous Performances Act, 1879 (42 & 43 Vibt. c. 34), s. 4. 


Dangerous 
publio exhibi¬ 
tion or 
performance. 


Restriction on 
prosecutions. 


Proof of age 
of child. 


Training for 
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of hoys under 
thirteen or 
girls is illegal. 

Employment 
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thirteen and 
sixteen. 


Period of 
employment. 

Length of 
week. 
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girls under 
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under 
thirteen. 


of being trained for any exhibition or performance which is in its 
nature dangerous (d). A potty sessional court may, if satisfied of 
the fitness of the child for the purpose, and that proper provision 
has been made for its health and kind treatment, grant a licenco 
for a child exceeding ten years of ago to bo trained for the per¬ 
formances stated above (c). 


Sect. 5.—In Mutes. 

Sub-Svct. l.— tJoal 'Mines. 

345. The employment underground of hoys (/) under thirteen 
years of ago, and of girls (/) and women (/) of any ago, in any mine 
of coal, stratified ironstone, shale, or fireclay (/y) is illegal (h). 

346. Boys between thirteen and sixteen (i) years of age may 
not he employed in any such mine underground for more than 
fifty-four hours a week, or eight (k) hours a day. Between each 
period of employment not less than twelve hours must elapse, 
except in the caso of employment on Saturday following employ¬ 
ment on Friday, when tho interval must be not less than eight 
hours (l). 

The period of employment begins at the timo of leaving the 
surfneo, and ends at tho timo of returning to the surface. 

The period of a week runs from midnight on Saturday night to 
midnight on tho following Saturday night (m). 

347. The employment of hoys and girls under twelve years of 
age above ground in connection with such a mine ( n ) is illegal (o). 
Boys and girls under thirteen years of ago may not bo employed 
abovo ground for more than six days a week, or, if employed for 
more than three days in a weok, for more than six hours in any 


(</) Prevention of Cruelty to Children Act, 190t(4 Edw. 7 c. 15), s 2(d). 

(e) Ibid., h. 3 (1), see a. ‘2 (ui.); ami soe note (i), p. 153, ante. As to courts 
of potty sessions, seo title Magistra'j es. 

(/) Under the Coal Mines Regulation Act, 1887 (50 & 51 Viet. c. 38), s 75, 
a “ boy ” is a male under sixtoeu, a “girl” a fomalo undei sixteen, ami a 
“ woman ” a fomalo of sixteen and upwaids. 

( 7 ) Coal Minos Regulation Act, 1887 (50 & 51 Viet. o. 58), s. 3; and soe title 
Mines, Minerals, and Quarries. 

(h) Coal Mines Regulation Act, 1887 (50 & 61 Viet. c. 58), s. 4; Mines (Pro¬ 
hibition of Child Labour Underground) Act, 1900 (63 & 64 Viet. c. 21), s. 1 
(which raisod tho ago of boys within the provision from twelvo to thirteen. Soe 
Employment of Children Act, 1903 (3 Edw. 7, c. 45), s. 9 (which excluded 
children under twelve employed in mines from the operation or bye-laws under 
that Act; see p. 150, ante). 

(i) Coal Minos Regulation Act, 1887 (50 & 51 Viet. c. 58), ss. 5, 75; Mines 
(Prohibition of Child Labour Underground) Act, 1900 (03 & G4 Viet. c. 21 ), a. 1. 

(A-) Coal Mines Regulation Act, 1908 (8 Edw. 7 c. 57). s. 1, which applies to 
workmen generally, and not only to boys. Seo title Mines, Minerals, and 
Quarries. 

(i) Coal Mines Regulation Act, 1887 (50 & 51 Viet. c. 58), s. 6 (1). 

(wi) 7 bid. , s. 6 (2), (3); and gonerally as to periods of timo, seo titlo Time. 

In) Soo noto (</), supra. 

^>) Coal Mines Regulation Act, 1887 (50 & 51 Viet. o. 58), s. 7 (1). Soe 
note (/), aitpm, for definition of “ boy,” “ girl,” “ woman.” 
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one day, or, in any other caso, for more than ten hours in any one 
day(p). 

Hoys and girls of or above the age of thirteen and women may 
not be so employed for more than fifty-four hours a week, nor more 
than ten hours a day (</). 

348. Provision is also made in the case of boys, girls, and 
women employed above ground for cesser of employment in certain 
hours and days ( r ), for intervals between the termination and com¬ 
mencement of employment (s), as to the length of a week (t), and 
for intervals for meals (a). The employment of boys, girls, and 
women iu moving railway wagons is illegal (v). 

349. The owner, agent, or manager of every mine must keep 
in the office at the mine a register of the name, age, residence, 
date of first employment of all boys employed below ground, and 
of all boys, girls, and women employed above ground, in or in 
connection with the mino. It must be open to the inspection of 
mine and school inspectors (a). 

After request by the piincipal teacher part of the wages earned 
by boys or girls employed in or iu connection with such a mine 
may bo deducted by the employer for the payment of school fees of 
a public elementary school (It). 

350. Tho employment of women, young persons, and children 
in pit banks or places abovo ground adjacent to the shaft of a mine 
where tho terms of employment do not como under the Coal Mines 
licgulation Act, 1887 (c), or tho Metalliferous Minos Regulation Act, 
1872 (<!), is regulated by tho .Factory and Workshop Act, 1901 (e). 


(p) Coal Minos Regulations Act, 1887, (50 & 51 Viet. c. 58), s. 7 (2) * 

(<j) I fod., b. 7 (3). 

(r) I ltd., b. 7 (4), namely, betweon the hours of 9 p.m. and 5 a u>., or on 
Sunday, or after 2 p.m. on Saturday. 

(a) ibid., a. 7 (5), ni.mely, an interval of not loss than eight hours botweeu 
tho termination of employment on Friday und the commencement of employ - 
mout on the following Saturday, and in other eases of not leas than twelve 
hours between the teimination of employment on one day and tho commence¬ 
ment of the next employment. 

(t) Ibid., a. 7 (61. 

(t*) Ibid., b. 7 (7). Continuous employment for more than five hours without 
an interval of half an hour for meals, or for more than eight hours on any one 
day without an interval or intervals for mealb amounting to not I 039 than one 
and a half hours, is prohibited. Compare title Factories and Snors, Vol. XIV., 
pp. 446, 490, 491. 

! v) Coal Mines Regulation Act, 1887 (60 & 51 Viot. o. 58), B. 7 (8). 
a) Ibid., as. 8, 39. 

b\ Ibid., b. 10. The request must he made iu writing by the principal 
teacher of the public elementary school attended by the boy or girl to tho 
employer for payment of a weekly Bum to be specified in the application, not 
exceeding twopence per week, and not oxcceding oue-twelfth pait of the wagos 
of the boy or girl. See also Elementary Education Act, 1876 (39 & 40 Viet, 
o. 79), b. 7, and title Education, Vol. XII., p. 64. 

(c) 60 & 61 Viet. c. 58. 

(d) 35 & 36 Viet. c. 77. 

(«) 1 Edw. 7, c. 22, s. 149, Sched. VI., Fart II. ; Coal Mines Regulation Act, 
1387 (50 & 51 Viet. c. 58), b. 83. See, generally, title Factories and Shots, 
YoL XIV., pp. 433 et teq. 
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- Sub-Sect. 2.— Metalliferous Mines. 

351. The employment underground of boys under thirteen years 
of age (/), and of girls or women of any age, in mines to which the 
Metalliferous Mines Begulation Act, 1872 (g), applies, is illegal ( h ). 

352. Boys between twelve and sixteen (i) years of age may not 
be employed underground in any mine to which the Metalliferous 
Mines Ilegulation Act, 1872 (j), applies for more than fifty-four 
hours a week, or ten hours a day. Between each period of employ¬ 
ment not less than twelve hours must* elapse except in the case 
of employment on Saturday following employment on Friday, 
when the interval must be not less than eight hours. In the case 
of boys and young male persons whose employment is at such dis¬ 
tance from their ordinary place of residence that they do not return 
there during the intervals of labour, and who are not employed for 
more than forty hours a week, the interval must be not less than 
eight hours ( k ). 

The period of employment begins at the time of leaving the 
surface und onds at the time of returning to the surface (l). 

The period of a week runs from midnight on Saturday night to 
midnight on the following Saturday night (l). 

353. Machinery used for transporting persons up and down 
shafts, along inclined planes or levels of any mine to which the 
Metalliferous Mines Begulation Act, 1872 (./), applies, must be in the 
charge of a male of at least eighteen years of age; and where the 
machinery is worked by an animal, the driver must be at least twelve 
years of age (to). 

354. The owner or agent of every mine to which the Metalli¬ 
ferous Mines Begulation Act, 1872(j), applies, must keep in the office 
a register of the name, age, residence, and date of first employment 
of all boys under sixteen employed in the mine below ground, and 
of all women, young persons and children employed above ground 
in connection with the mine; and the register must be open to the 
inspection of mine inspectors (n). 

(/) Minos (Prohibition of Child Labour Underground) Act, 1900 (63 A 64 
Viet. c. 21), s. 1. 

(a) 3d & 36 Viet. c. 77. The Act applies to all minos othov than those to 
which tho Coal Mines Regulation Act, 1872 (35 & 36 Viet. o. 76) (now the 
Coal Minos Regulation Act, 1887 (6u & 51 Viet, c 58), s. 83) applies (see p. 164, 
ante); Metalliferous Mines Regulation Act, 1872 (35 & 36 Viet. c. 77), s. 3. 

(h) Ihtd., s. 4. Soo also Employment of Children Act, 1903 (3 Edw. 7, c. 45), 
s. 9 (which excluded children under twelvo employed in mines from the 
operation of bye-laws under that Act). 

(*) Metalliferous MineB Regulation Act, 1872 (35 & 36 Viet. c. 77), s. 6; 
Mines (Prohibition of Child Labour Underground) Act, 1900 (63 & 64 Viet, 
o. 21), b. 1. 

1 j) 35 & 36 Viet. c. 77. 
k) Ibid., S. 6. 

I ) Ibid. 

m) Ibid., s. 7. The penalty for employment of persona contrary to the 
Act is in the case of an owner or agent a line not exceeding £20, or in the case 
of any other person £2, for each offence, and a further penalty not exceeding £1 
per day if the offence is continued after written notice from an inspector; see 
ibid., ss. 8, 31. As to prosecution of offences, see ibid., s. 33; and as to definition 
of court of summary jurisdiction, see ibid., as. 33, 41, and title Magistrates. 
(n) Ibid., s, '6. 
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The immediate employer, other than the owner or agent of the 
mine, of every boy under sixteen, must, before employing the boy, 
report to the owner or agent or some person appointed by them, his 
intention of so doing (o). 

Sect. 6. — In Chimney Sweeping. 

355. It is illegal for a chimney sweeper (1) to employ a child 
under the age of ten years in or to assist in the business of chimney 
sweeping elsewhere than In the house or place of business, yard or 
buildings of the chimney sweeper ( p ); or (2) to cause or allow a 
person under the age of sixteen years in his employment or under 
his control to be in any part of a house or building which the 
chimney sweeper has entered for the purpose of cleaning or extin¬ 
guishing a fire in a chimney ( q) : (3) to cause or allow any child 
under the age of twenty-one to ascend or descend a chimney or 
enter a flue for the purpose of sweeping it or extinguishing a 
fire (r). It is illegal to bind a child under the age of sixteen 
apprentice to a chimney sweeper (a). In any prosecution of a 
chimney sweeper for contravention of the above provisions where 
the age of any child comes in question, the burden of proof is on 
the defendant (t). 

Sect. 7. — In Shops. 

356. The law relating to the employment of persons under 
eighteen years of age in or about a shop (a) is dealt with elso- 
where (h). 

Sect. 8.— Employers' Liability. 

357. Employers of young persons (e) are bound to take greater 
care to protect them from injury than in the case of adults (d). 

The doctrine of contributory negligence does not always apply in 
the case of a young person so as to preclude him from rocovering 


(o) Metalliferous Mines Regulation Act, 1872 (35 & 36 Viet. o. 77), s. 6. 

(p) Chimney Sweepers Regulation Act, 1864 (27 & 28 Viet. c. 37), s. 6. 
Penalty, fine not exceeding £10 (ibid., s. 8). 

(q) Ibid., s. 7. Penalty, fine not exceeding £10 (ibid., s. 8). 

(r) Chimney Sweepers and Chimneys Regulation Act, 1840 (3 & 4 Viet. c. So), 
s. 2. Penalty, fine from £b to £10 (ibid.), or imprisonment for any term not 
exceeding six months with or without hard labour (Chimney Sweepers 
Regulation Act, 1864 (27 & 28 Viet. c. 37), s. 9). 

(a) Chimney Sweepers and Chimneys Regulation Act, 1840 (3 & 4 Viet. c. 8<3), 
B. 3. 

(<) Chimney Sweepers Regulation Act, 1864 (27 & 28 Viet. c. 37), s. 10. 

(a) See title Factories and Shops, VoI. XIV., p. 610. 

(b) See title Factories and Shops, Vol. XIV., pp. 509, 510, 611, 52S ct seq. 
As to penalties, see ibid., and pp. 534 ct seq.; and as to procedui u on appeal from 
conviction by a court, of summary jurisdiction, see title Magistrates. 

(c) Under the Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 166, a 
“child” is a person under fourteen nnd a "young poraon ” is aperson who has 
ceased to be a child and is under eighteen. Soe also Shop Hours Act, 1892 
(55 &56 Viet. o. 62), s. 9 ; and title Factories and Shops, Vol. XTV., pp. 445 

**($) Crocker v. Banks (1888), 4 T. L. R. 324, C. A.; Grizzle v. Frost (\m), 3 
F. & F. 622; Robinson v. Smith (W. H.) A Son (1901), 17 T. L. R. ‘123, C. A.; 
aee, further, title Master and Servant. 
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Sect. 8. 

Employers’ 

Liability. 

Compensa¬ 

tion. 


compensation from an employer through whose default he has been 
injured ( e ). 

During total incapacity of a workman who is under twenty-one 
years of age at the date of the injury, and whose average earnings 
are less than 20s., an amount equal to the whole of his average 
weekly earnings may be awarded to him as compensation for the 
various periods prescribed by the Workmen’s Compensation Act, 
1906 (/), but the weekly payment must in no case exceed 10s. 


Part X.—Protection of Infants, Children, 
and Young Persons. 


Notice. 

Nursing 
infants for 
reward. 


Notice of 
death or 
removal of 
infant. 


Sect. 1. — Infant TAfe Protection. 

Sub-Sect. 1. —Notice by Person receiving Infants for Reward. 

358. A person undertaking for reward ihe nursing and main¬ 
tenance of one or more infants undor the age of seven years, apart 
from their parents or having no parents, must within forty-eight 
hours from the reception of any such infant give notice in writing 
io tho local authority (#). This rule does not apply where the 
period for which the infant is received is forty-eight hours or 
less (/t), but it applies where a person undertakes for reward the 
nursing and maintenance of an infant already in his care without 
reward, in which case the entering into the undertaking is treated 
as the reception of the infant for the purpose of giving notice (i). 

Notice in writing must also be given within forty-eight hours of tho 
death of an infant or of its removal from the care of the person who 


(e) See Gardner v. Grace (1868), 1 E. & F. 1559 ; Lynch v. Nurdin ( 1841), 

1 Q. B. 29 ; Crocker v. Banks (1888), 4 T. L. li. 824, 0. A.; and compare Manqan 
V. A ttrrton (1866), L. B. 1 Exch. 239; Hughes v. Mac fit, Abbott v. Mac/ie (186-'*' 

2 II. & C. 744; Cooke y. Midland Great Western Railway of Ireland, [1909] A. (J. 
229, 237; see also, further, title Negligence. 

(/) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68 ), Sched I. ( 1 ), 
proviso (b); see, further, title Master and Servan r. 

(g) Children Act, 1908 (8 Edw. 7, 6. 67), s. 1 (1). Tho local authority for 
the purposes of Port 1. of this Act is the county council, as respects the 
county of Lopdon, exclusive of the City; the common council, as respects the 
City of London; and elsowhere, tho poor law guardians (ibid., s. 10 (1)). As 
to expenses incurred by the local authority, see ibid., s. 10 ( 2 ); and as to local 
authorities generally, see title Local Government. 

(A) Children Act, 1908 (8 Edw. 7, c. 67), s. 1 ( 1 ). 

(t) Ibid., s. 1 ( 2 ). The Children Act, 1908 (8 Edw. 7, c. 67), repealed and 
superseded the Infant Life Protection Act, 1897 (GO & 61 Viet. c. 67), under 
which similar notice was required (see ibid., s. 2 ). Where a person undertook 
the nursing and maintenance of an infant prior to the commencement of 
the Children Act, 1908 (8 Edw. 7, o. 67), he was bound to give like notice 
within one month after tne commencement of tho Act, if he had not given the 
requisite notice under the Infant Life Protection Act, 1897 (60 & 61 Viet. c. 67). 
The Children Act, 1908 (8 Edw. 7, a 67), does not exempt any person who 
ought to have given notice under the earlier Act from any liability he may 
have incurred thereundor (Children Aot, 1908 (8 Edw. 7, c. 67), a. 1 ( 6 )). 
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has undertaken the charge, and in the latter case also of the name 
and address of the person to whose care the infant is transferred (k). 

359. The notice must state the name, sex, and date and place of 
hirth of the infant, the namo oftho person receiving the infant and 
the dwelling within which the infant is being kept, and the name 
and adclresB of the person from whom the infant has been 
received (l). 

Notice of change of address of the person undertaking the nursing 
and maintenance of an "infant must be given within forty-eight 
hours to the local authority. If the new address is in the district 
of another local authority, tho notice to that authority must contain 
nil the particulars required in the original notice (wi). 

Notices may bo sent by post in a registered letter addressed to 
the clerk of tho local authority, or to such other person as* tho local 
authority may appoint, or may be delivered at the office of the 
local authority (n). 


Sect. 1. 
Infant Life 
Protection. 

Contents of 
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change of 
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given. 


360. Failure to givo notice within tho time specified is an Penalties for 
offence (a). If tho nursing and maintenance of the infant wore ^“ r e c g,va 
undertaken wholly or partly for a lump sum, tho defaulter in addf- n ° 1 e ’ 
tion to any other penalty is liable to forfeit such lump sum or a 
part thereof. The sura forfeited must be applied for the benefit of 
the infant. The order of the court is euforceablo as if it were an 
order of the court made on complaint (//>. 

It is also an offence for any person to make false or misleading False notice, 
statements in a notice (c). 


Sub-Sect. 2.— Appointment and Powers of Visitors. 

361. It is the duty of every local authority (d) from time to time 
to make inquiry whether there are any persons resident in. its 
district who undertake the nursing and maintenance of infants in 
respect of whom nolieo is required to ho given (<?). If there are any 
such, the local authority must appoint one or more persons of either 
sex to be infant protection visitors. Tho duties of the visitors are 
from time to time to visit infants referred to in any notice and see 
that the premises in which they are kept and their nursing and 
maintenance are satisfactory, and to give advice or directions as to 
their nursing and maintenance (/). 

In addition to or instead of appointing infant protection visitors, 

(4) Children Act, 1908 (8 Edw. 7, c. 67), s. 1 (5). 

( l ) Ibid , s. 1 (3). 

( m ) Jbvl., b. 1 (4). 

Ibid., s. 8 (2;. 

As to penalties, see p. 162, post. 

b) Children Act, 1908 (8 Edw. 7, c. 67), s. 1 (7). As to enforcement of orders 
of a court of summaiy jmisdiction, see title Magistrates. 

(c) Children Act, 1908 (8 Edw.»7, c. 67), s. 8 ( 1 ). As to penalties, see p. 162, 
post. 

(d) Either alone or in combination with any other local authority (Children 
Act, 1908 (8 Edw. 7, c. 67), s. 2 (3). For definition of local authority, see 
note (. 9 ), p. 158, ante. 
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a local authority may authorise suitable persons to exercise the 
powers of visitors. Similarly philanthropic societies, under whose 
authority infants have been placed out to nurse, may be authorised 
to exercise similar powerp in regard to those infants, subject to 
the obligation of furnishing periodical reports to the local 
authority (g). 

Particular premises may be exempted by the local authority from 
being visited ( h ). 

• 

362. The refusal to admit such visitors or other authorised 
persons is an offence (i). So is the obstruction of visitors or other 
persons who have entered under a magistrate’s warrant (j). 

If a visitor or other authorised person is refused admittance to 
any premises, or has reason to believe that any infants under the 
age of soven years are being kept in any house or premises in 
contravention of the Children Act, 1908, Part I. (ft), a warrant may 
be granted by a justice authorising the visitor or other person to 
enter the premises ( l ). 

Sum-Sect. 3.— Restrictions as to Persona who may receive, and as to Number of. 

Infanta. 

363. An infant, in respect of whom notice is required to be 
given (m), may not without the written sanction of the local 
authority be kept (n) (1) by any person from whose care any infant 
has been removed under the Children Act, 1908, Part I. (o), or the 
Infant Life Protection Act, 1897 ( p), (2) in dangerous or insanitary 
premises from which any infant has been so removed, or (8) by 
any person who has been convicted of any offence under the 
Children Act 1908, Part II. (q), or under the Prevention of Cruelty 

to Children Act, 1904 (r). 

•> 

364. The local authority may fix the number of infants under 
the age of seven years which may be kept in any dwelling in respect 
of which a notice has been received (s) . It is an offence to keep 
any infant in excess of the fixed number ( t ). 

Sub-Sect. 4. —Removal of Infant. 

365. An infant in respect of whom notice is required to be given 
may, on the order of a magistrate (a), or of a local authority, and 

(g) Children Act, 1908 (8 Edw, 7, c. 67), a. 2 ( 2 ). 

(A) Ibid., 8. 2 (4). 

(*) Ibid., s. 2 (•')). As to penalties, see p. 162, post. 

(j) Children Act, 1908 (8 Edw. 7, o. 67), s. 2 ( 6 ). 

(7c) 8 Edw. 7, c. 67. 

(7) Ibid., s. 2 ( 6 ). 

(m) Ibid., s. 1. 

(n) Ibid., s. 3. Infringement of those provisions is an offence under the Act 
(t&td.). As to penalties, see p. 162, post. 

(o) 8 Edw. 7, c. 67; see p. 161 .post. 

(p) 60 & 61 Yiot. c. 57; repealed by Children Act, 1908 (8 Edw. 7, o. 67). 

! g) 8 Edw. 7, o. 67. 
r) 4 Edw. 7, o. 15. 

a) As to suoh notice, see p. 158, ante. 

t) Children Act, 1908 (8 Edw. 7, o. 67), s. 4. As to penalties, see p. 162, post. 
:«) As to magistrates generally, see title Magistrates. 
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until it can be restored to its relatives (v) or otherwise lawfully skot. 1 , 
disposed of, be removed to a place of safety (tv) (1) from overcrowded, Infantldfe 
dangerous, or insanitary premises, (2) from the custody of a person Pr otect ion, 
who by reaoon of negligence, ignorance, inebriety, immorality, 
criminal conduct, or other similar cause is unfit to have care of 
it, or (8) from the custody of any person or from any premises 
in contravention of any of the provisions of the Children Act, 

1908, Part I. (x). Application for such an order may be made by 
a visitor or other person appointed or authorised to execute these 
provisions (y). 

Any person refusing to comply with such an order or obstruct- Enforcement 
ing its execution is guilty of an offence. An order made by of order ‘ 
a justice may be enforced by the visitor or any constable. If 
the order was made by a local authority, the visitor or other 
person may apply to a justice for an order directing tho removal 
of the infant, and that order is enforceable by the visitor or a 
constable («)• 


366. In the case of removal of a child or young person from the* Variation ot 
care of any person, where that person is entitled under a trust to ‘rusts for 
maintenance money, the court may direct the trust to bevaiiedand mamtenanc '’ 
the moneys to be paid to the person to whom the child or young 
person is committed. An appeal lies from such an order of a court 
of summary jurisdiction to quarter sessions (b). 


367- An infant in respect of whom an offence has been com- Removal of 
mitted (c) may, on the conviction of the offender, be roraoved to a infant . 
place of safety (d). offender. 


Sub-Seot. 5 .—Notice to Coroner of Death of Infant. 

368. In the case of the death of an infant respecting whom Notice t«. 
notice is required to be given (<?), notice must be given to the coroner, 
coroner (/). Notice to a coroner may be sent to him by registered 
post, or delivered at his office or residence (g). 


(v) I.e., grandparents, brothers, sisters, uncles, and aunts, by consanguinity 
or affinity, and in tho case of illegitimate infants tho persons who would bo so 
related if the infant were legitimate (Children Act, 1908 (8 Edw. 7, c. 67), 
8 . 11 ( 2 )). 

(w) The expression “ place of safety ” means any workhouse or police station, 
or any hospital, surgery, or any othor suitable place, tho occupier of which is 
willing temporarily to receive an infant, child, or young person (ibid., s. 131). 

(x) Ibid., s. 5 (1). 

(yj Ibid. 

(а) Ibid., b. 5 (2). As to penalties, see p. 162, poet. 

(б) Children Act, 1908 (8 Edw. 7, c. 67), s. 127. As to appeals from orders 
of a court of summary jurisdiction, seo title Magistrates. 

(c) As to penalties, see p. 162, post. 

Yd) Children Act, 1908 (8 Edw. 7, c. 67), s. 9 (1). 

(«) See p. 158, ante. 

If) Children Act, 1908 (8 Edw. 7, c. 67), s. 6 (1) ; and see title Coroners, 
Vol. VIII., p. 242. This notice is in addition to notice under the Children 
Act, 1908 (8 Edw. 7, o. 67), s. 1 (6). Failure to give the requisite notice within 
the specified period or making false statements in a notice are ^ffences (ibid., 
as. 6 (2), 8 (1)). As to offences, see p. 162 , pat. 

(g) Children Act, 1908 (8 Edw. 7, o. 67), s. 8 (2). 

H.L.—XVII. 
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Sub-Sect. 6 .—Policies of Insurance on Life of Infant. 

369. A person who keeps an infant in respect of whom notice is 
required to be given (h) has no insurable interest in its life (i). The 
insurance of such a life in favour of the person keeping the child is 
an offence (j) on the part of the person and of tho insurance 
office. 

Sub-Sect. 7. — Punishment. 

370. Offences under the foregoing provisions ( Jc ) are punish¬ 
able on summary conviction by imprisonment for a term not 
exceeding six months, or a fine not exceeding ii‘25 (l). 

The fines are payable to the local authority and applicable to the 
purposes to which the fund or rate out of which the expenses of 
the local authority are to be defrayed is applicable (m). 

Sub-Sect. 8 . — Exemptions. 

371. The provisions before enumerated (n) do not extend (1) to 
any relative or legal guardian undertaking the nursing and main¬ 
tenance of an infant; (2) to any person undertaking tho nursing 
or maintenance of an infant under the provisions of any Act for 
the relief of the poor or of any order made under any such Act; 
(8) to hospitals, convalescent homes or institutions established 
for the protection and care of infants, and conducted in good faith 
for religious or charitable purposes (o); or (4) to boarding schools 
at which efficient elementary education is provided ( p). 

Sect. 2 .—Cruelty to and Exposure to Danger of Children and 

Young Persons. 

SUB-SECT. 1 .—In General. 

372. The Children Act, 1008 (q), provides for tho prevention of 
cruelty to children and young persons. 

In certain circumstances the suffocation of a child by overlaying 
is deemed to be neglect (r). 

(A) Seep. 138, ante. 

(t) Children Act, 1908 (8 Edw. 7, o. 67), s. 7; see Life Assurance Act, 1774 
(14 Goo. 3, c. 48), and title Insuravoe. 

(y) Children Act, 1908 (8 Edw. 7, c. 67), s. 7. As to limitation of amount 
payable on an insurance policy taken out with a friendly society and other 
piovi-iions relating to tho insuranco of infants, soo title Friendly Societies, 
Vol. XV., pp. 156 et seq. As to penalties, seo infra. 

(k) See pp. 158 et seq., ante, and supra. 

11 ) Children Act, 1908 (8 Edw. c. 67), s. 9 (1). 

(m) Ibid., s. 9 (2); seo ibid., a. 10 (2). 

(n) Seo pp. 168 et seq., ante, and supra, which state the effect of Part I. of 
tho Children Act, 1908 (8 Edw. 7, c. 67). 

. (o) As to the meaning of “ religious or charitable purposes,” see title 
Charities, VoL IV., pp. 108 et seq. 

(p) Children Act, 1908 (8 Edw. 7, o. 67), s. 11 ( 1 ). 

(q) 8 Edw. 7, c. 67, s. 12 ( 1 ), ( 2 ), (3); seo, further, title Criminal Law 
and Procedure, Vol. IX., pp. 684, 623—625. As to the meaning of exposing 
a child in a manner likely to cause it harm, see R. v. Williams (1910), 26 T. L. R. 
290. The offence need not be by physically placing the ohild somewhere with 
intent to injure (ibid.). 

(r) Children Act, 1908 (8 Eflw. 7, o. 67), s. 13; see title CRIMINAL Law 
and Procedure. Vol. IX, p. 626. 
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Sub-Sect. 2 .—Protection from Fire. 

373. Any person over the age of sixteen years who has the 
custody, charge, or care of any child under the age of seven years, 
and who allows the child to be in any room containing an open fire 
grate not sufficiently protected to guard against the risk of the 
child being burnt or scalded, without taking reasonable precautions 
ngainst that risk, is liable on summary conviction to a fine not 
exceeding ^10 if the child is killed or suffers serious injury. But 
this provision does not affect the liability of any such person to be 
proceeded against by indictment for any indictable offence (a). 

Sub-Sect. 3.— Begging. 

374. Any person who causes or procures (t) any child or young 
person (o), or who, having the custody, charge, or care of a child or 
young person, allows him to be in any street (b), premises or place for 
the purpose of begging or receiving alms, or of inducing the giving 
of alms, whether or not there is any pretence of singing, playing, 
performing, offering anything for sale or otherwise, is liable on 
summary conviction to a fine not exceeding £25, or alternatively or 
additionally to imprisonment with or without hard labour for any 
term not exceeding three months (c). "Where any person having 
the custody (d), charge, or care of a child or jmung person is charged 
with any of the above offences, the burden of proof thut the child 
or young person was begging without his permission is on the 
person charged (e). 

Sub-Seot. 4.— Prostitution. 

375. Any person having the custody, charge, or care of a child or 
young person between the ages of four and sixteen, and allowing-it 
to reside in or frequent a brothel (/), is guilty of a misdemeanour. 
The penalty on conviction on indictment or on summary conviction 
is a fine not exceeding £25, or alternatively or additionally to 
imprisonment with or without hard labour for any term not 
exceeding six months ( g ). 


(a) Children Act, 1908 (8 Edw. 7, c. 07), a. 15. As to courts of summary 
jurisdiction, seo title Magistrates. 

(t) As to the meaning of ‘ ‘ procure,” see titlo Criminal I jaw and Procedure, 
Vol. IX., p. 253. 

(а) For definition, see p. 44, ante. 

( б ) I.t., including any highway and uny public bridge, road, lnno, footway, 
equal o, court, alley, or passage, whether a thoroughfare or not (Children Act, 
1908 (8 Edw. 7, c. 67), s. 131). 

(c) Ibid., s. 14 (1). 

(tl) See title Criminal Law and Procedure, Vol. IX., p.621, note (»). 

(e) Children Act, 1908 (8 Edw. 7, c. 67), s. 14 (2). 

(/) As to meaning of “ brothol,” see title Criminal Law and Procedure, 
Vol. IX., p. 642. 

(g) Children Act, 1908 (8 Edw. 7, o. 67), s. 16 ( 1 ), which does not affect tho 
liability of a person to bo indicted under the Criminal Law Amendment Act, 
1885(48 & 49 Viet c. 69), b. 6 (see titlo Criminal Law and Procedure, 
Vol. IX., p. 617). Upon the trial of a person under the Criminal Law Amend¬ 
ment Aot, 1885 (48 A 49 Viet. c. 69), the jury may oonvict tho accused 
of an offence under the Children Act, 1908 (8 Edw. 7, o. 67*), s. 16 (ibid., 
..16(2)). 
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376- Any person having the custody, charge, or care of a girl 
under sixteen years of age is guilty of a misdemeanour if he causes 
or encourages the seduction ( h ) or prostitution of the girl by 
knowingly allowing her to consort with or to enter or continue in 
the employment of any prostitute or person of known immoral 
character or otherwise. The penalty is imprisonment with or 
without hard labour for any term not exceeding two years (t). 
Where a court of summary jurisdiction is satisfied that a girl under 
the age of sixteen is with the knowledge of her parent or 
guardian exposed to the risk of seduction or prostitution, or living 
a life of prostitution, the court may bind over the parent or guardian 
to exercise proper care ( j). Such recognizances fall within tho scope 
of the Summary Jurisdiction Act, 1879 ( k ). 

Sect. 8.— Provisions for Safety. 

Sub-Seot. 1.— Detention in Place of Safety. 

377. A constable, or any person authorised by a justice, may 
take to a place of safety (l) any child or young person in respect of 
whom an offence under the Children Ac-, 1908 (m), Part II., or 
any of the offences mentioned in Schedule I. to that Act («), has 
been, or there is reason to believe has been, committed (o). 

Such child or young person, and also any child or young person 
who seeks refuge in a place of safety, may be detained there until 
he can be brought before a court of summary jurisdiction ( p ). The 
court has then the choice of two alternatives. It may (1) cause the 
child or young person to be dealt with as circumstances may admit 
and require, until the alloged offender is convicted or acquitted, or, 
where the court thinks an offence has been committed, (2) may, 
without prejudice to any other power under the Children Act, 
1908 (q), make an order for the care and detention of the child or 
young person until a reasonable time has elapsed for a charge to 
be made against some person for having committed the offence, 


(h) I.e., inducing a girl to surrender her chastity for the first time (R. v. Moon 
( Frederick ), R. v. Moon {Emily), [1910] 1 K. B. 818, 0. 0. A.). 

(t) Children Act, 1908 (8 Edw. i , c. 67), s. 17. As to offences under tho 
Criminal Law Amendment Act, 1885 (48 & 49 Viet. c. 69), see title Criminal 
Law and Procedure, Yol. IX., pp. 014 et seq. 

If) Children Act, 1908 (8 Edw. 7, c. 67), s. 18 (1). 

Ik) Ibid,'., s. 18 (2); and see title Magistrates. 

\l) As to Hie meaning of the expression “ place of safety,” see note (w), 
p. 161, ante. As to the reception and maintenance of children and young 
persons in workhouses, see Children Act, 1908 (8 Edw. 7, o. 67), s. 126. 
tm) 8 Edw. 7, o. 67. For such offenoea, seo pp. 158—162, ante. 

(n) I.e., any offence under the Offenoes Against the Person Act, 1861 (24 & 
25 Yiot. o. 100), ss. 27, 55. or 56, or against a child or young person under ss. 5, 
42, 43, 52, or 62 (ibid.), or under the Criminal Law Amendment Act, 1885 (48 Ss 
49 Yict. o. 69) (see title Criminal Law and Procedure, Vol. IX., pp. 408, 
614), or under the Dangerous Performances Acts, 1879 and 1897 (42 & 43 
Yict. c. 34; 60 & 61 Yiot. c. 52), and any other offence involving bodily injury 
to a child or young person. 

o) Children Act, 1908 (8 Edw. 7, o. 67), s. 20 (1). 

p) As to such courts, see title Magistrates. 

'j) 8 Edw. 7, o. 67. 
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and if a charge is made within that time, until it has been deter¬ 
mined by the conviction or discharge of the accused, and, in case of 
conviction, for such further time (not exceeding twenty-one days) 
as the court which convicted may direct. Any such order may be 
carried out notwithstanding that Borne person is claiming the 
custody of the child or young person (r). 


Sub-Sect. 2. — Order Disposing of Child or Young Person in the Custody of 

‘ Undesirable Person. 

378. In the event of the conviction, or committal for trial in 
respect of certain offences (s), or the binding over by any court of 
a person having the custody or care of a child or young porsou, 
the court may order the child or young person to be transferred to 
the care of a relative or some other fit porson (a) named by the 
court, and being willing to undertake the charge (h), until the child 
or young person attains the age of sixteen years, or for any shorter 
period (c). 

The order must be in writing, and may be made in tho absence 
of the child or young person (d). The court, or any court of like 
jurisdiction, may of its own motion or on the application of any 
person from time to time by order renew, vary, and revoke any such 
order (c). 

An order made in respect of a person committed for trial is 
rendered void by the acquittal of such person, or the dismissal of 
tho charge, except with regurd to anything that may have been 
lawfully done under it (/). 

Children or young persons found begging, or wandering or 
destitute, or living in criminal or immoral surroundings may on 
being brought before the court by any person be committed to, the 
care of a relative or other fit person ( g). 


379. The Secretary of State ( h ) may at any time, either abso¬ 
lutely or on conditions, discharge a child or young person from the 
care of any person to whose care he is committed. He may also 
make rules in relation to children and young persons so committed, 


(r) Children Act, 1908 (8 Edw. 7, c. 67), s. 20 (2), (3). 

(a) For such offences, see pp. 158—162, and note (n), p. 104, ante. 

(a) Including any society or body corporate established for tho reception or 
protection of poor children, or the prevention of cruelty to children (Children 
Act, 1908 (S Edw. 7. o. 67), s. 38). 

(5) Tho consent of the porson willing to undertake the care may be proved in 
such manner as the court thinks fit (ibid., s. 21 (3 )). 

(c) Ibid., s. 21 (1). Tho court may, instead, send the child to an industrial 
school (ibid., b. 21 (71). As to other cases in which children or young persons 
may be sent to industrial schools, see ibid., s. 58 (2), (3), and titles CiuminalLaw 
and Phoceduke, Vol. IX., pp.421, 422; Education, Yol. XII., pp. 66, 71, 72. 

(d) Children Act, 1908 (8 Edw. 7, o. 67), s. 21 (3). 

re) Ibid., s. 21 (1). As to ooBte on revocation, see Re O'Halloran (1906), 70 
J. P. 8. 


(/) Children Act, 1908 (8 Edw. 7, o. 67), s. 21 (4). 

(< 7 ) Ibid,, ss. 38 (1), 59. The court may in addition make an order under the 
Probation of Offenders Act, 1907 (7 Edw. 7, c. 17), respecting the child or young 
person (Children Act, 1908 (8 Edw. 7, c. 67), s. 60). As to the duty of tho police 
authority to take proceedings under ibid., a. 68 (l),see ibid., e, 68 (8), and title 
Education, Vol. XII., p. 56. 

(A) For the Home Department; see title Constitutional Law, Vol. VIL, 
p. 82. 
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and to the duties of the committee (i). He may also empower 
the committee to procure the emigration of the child or young 
person. In this regard the committee may not act on his own 
responsibility ( k ). 

Sub-Sect. 8. — Maintenance after Order disposing of Child or Young 

Person. 

380. A person to whose care a child or young person is com¬ 
mitted (l) has, while the order remains in'force, the like control as 
if he were the parent. He is responsible for the maintenance of the 
child or young person, and the child or young person must continue 
in his care, notwithstanding a claim by the actual parent (m) or any 
other person (n). 

381. The court (o) may order the parent of, or other person ( p) 
liablo to maintain the child or young person committed, to contri¬ 
bute to his maintenance until he attains the age of sixteen. Such 
an order is enforceable in the Bame manner as an affiliation 
order (f/), hut the amount of the weekly sum to be contributed may 
not exceed 4Jl(r). The order may he made on the application of 
the committee at the time of committal or .uibsequently (s). 

Where the order to commit a child or young person is made by 
reason of a person having been committed for trial for an offence, 
an order for contribution towards maintenance cannot be made 
prior to the trial of the accused (t). In a proper case part of a 
pension payable to the parent or other person liable for main¬ 
tenance may be attached by the court («)• 

An order may be made for the above-mentioned purposes by any 
court before which a person is charged with an offence under 
the Children Act, 1908(e), Part II., without regard to the place in 
which the person to whom the payment is ordered to be made may 
reside ( w ). 


(i) Children Act, 1908 (8 Edw. 7, o. 67), p. 21 (5). 

ik) Ibid., 8. 21 (6). 

(l) I.e., any court having power to oommit a child or young person (seo ibid , 
8 . 22 ( 2 )). 

(m) Apart from this provision, a parent is entitled to recover the custody of 
a child which has boon transferred to an< tlier by agreement. See Swift v. 
Swift (18G5), 34 Beav. 266; and p. lfo, ante. 

(n) Children Act, 1908 (8 Edw. 7, c. 67), h. 22 (1). To assist or induce a child 
or young person to escape from, or to prevent him from returning to, his com¬ 
mittee is an offcnco punishable by fine not exceeding £20, or imprisonment with 
or without hard labour for not exceeding two months (tbid.). 

S o) Seo note (l), sujrra. 

p) Including a step-parent, a person cohabiting with the mother, whether 
or not such perRon is the putative father, and in the case of illegitimacy the 
putative father (Children Act, 1908 (8 Edw. 7, c. 67), s. 125). Where in case 
of illegitimacy an affiliation older foi the maintenance of the child has been 
made on the application of the mother, the court may order payments due 
thereunder to be applied for maintenance. 

(q) Children Act, 1908 (8 Edw. 7, c. 07), ss. 22 (2), 75 (3). See title Bastardy. 
Yol. II. p. 452. 

(r) Children Aot, 1908 (8 Edw. 7, o. 67), s. 22(2). 

M Ibid., s. 22 (3). 

It ) Ibid , s. 22 (4). 

(ft) Ibid., s, 22 (5). 

(v) 8 Edw. 7, c. 67 
(u>) Ibid., b. 22 (6), 
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Sub-Sect. 4. —Religious Education. 

382. In determining upon a committee the court (a) endeavours 
to select one of the same religious persuasion as that of the child or 
young person committed to his care, or at least one who gives a 
sufficient undertaking to bring up the child or young person in 
accordance with its ow n religious persuasion. Such religious per¬ 
suasion must he specified in the order (b). 

Where a child or youilg peison has been placed by order of the 
court with a person of a different religious porsuasion, or with one 
who has not givon the above undertaking, or who has not observed 
such undertaking, and a lit person is forthcoming of the samo 
religious persuasion or prepared to give the above undertaking, and 
w illing to receive tlio child or young person, the court may make 
an order for the transfer of the child or young person (c). 

Sub-Sect. 5 .—Visitation of Institutions and Homes . 

383. The Secretary of Stale (d) may cause any institution for the 
reception of poor children or young persons, supported wholly or 
partly by voluntary contributions and not previously liable to be 
inspected by or under the authority of any Government depart¬ 
ment, to be visited and inspected from time to time by persons 
appointed by him for tho purpose (<?). 

He may also, with the consent of any society or body corporate 
established for the reception or protection of poor children, or the 
prevention of cruelty to children, appoint officers of the society or 
body corporate to ho visitors or inspectors, and prescribe conditions 
regulating their duties(/). Such appointments are revocable at 
any time by tho Secretary of State (g). 

Inspectors of institutions belonging to any particular denomina¬ 
tion are, if practicable and if so dcsiied by the managers, to be of 
the same denomination (h). Similarly, inspectors of institutions 
for the reception of girls only aro to be women (i). 

Persons so appointed are empowered to enter such institutions, 
and anyone obstructing them in the execution of their duties is 
liable on summary conviction to a fine not exceeding £5. A 
refusal to allow an inspector to enter is, for the purposes of the 
provisions of the Children Act, 1908 (fc), relating to search warrants, 
deemed to he a reasonable cause to suspect the committal of an 
offence ( l). 


(a) Soc note (Z), P- 106, ante. 

(Z>) Children Act, 1908 (8 Edw. 7, c. 07), 8. 23 (1); and com pm o the practice 
in the Chancery Division in respect of religious education, pp. 112, 113, aide. 
fe) Children Act, 1908 (8 Edw. 7, c. 67), b. 23 (2 ), (3). 

(d) See note (A), p. 165, onZe. Ah to inspection of reformatory and industrial 
schools, see title Education, Vol. XII., p. 72. 

(«) Children Act, 1908 (8 Edw. 7, c. 67), s. 25 (1). 

(/) IHd. 

( g ) Ibid., 8. 23 (5). 

(A) Ibid., s. 23 (3). 

(*) Ibid., s. 25 (4). , 

(ft) 8 Edw. 7, c. 67, s. 24. See p. 168, post. 

(l) Children Act, 1908 (8 Edw. 7, c. 08), s. 25 (2). 
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Shot. 4. —Prosecution of Offenders. 

Sub-Sect. 1 .—Arrest without Warrant. 

384. Any constable may arrest without warrant a person who 
within view of the constable commits an offence under the Children 
Act, 1908, Part II. (m), or any of the offences mentioned in 
Schedule I. thereto (n), where the name and residence of the 
offender are unknown to and unascertainable by the constable. 
Similarly, he may arrest a person who has committed, or who he 
has reason to believe has committed, an offence of cruelty or any 
of the offences mentioned in the same Schedule (n), if he has 
reasonable ground for believing that the offender will abscond, or 
if the name and address of the offender are unknown to and 
unascertainable by liim(o). 

Where a constable in pursuance of this power arrests any person 
without warrant, the officer in charge of the police station to which 
the accused is brought should releaso him on bail, unless the officer 
believos that his roloase would tond to defeat the ends of justice, or 
to cause injury to the child or young person against whom the 
offence is alleged to have been committed (p\ 

Sub-Sect. 2 .—Search Warrant. 

385. A justice may issuo a soarch warrant ( q ), or warrant for 
removal, in the following circumstances. Information on oath 
must be laid by a person who in the opinion of the justico is acting 
in the interests of a child or young person that there is reasonable 
cause to suspect (1)'that the child or young person lias been or is 
being assaulted, illtreated, or neglected, in any place within the 
jurisdiction of the justice, in a manner likely to cause the child or 
young person unnecessary suffering, or to bo injurious to his 
health, or (2) that an offence under tbo Children Act, 1908 (r), 
Part II., or any offence mentioned in Schedule I. thereto, has 
been or is being committed in respect of the child or young 
person (s). 

The search warrant may authorise a constable named therein to 
search for the child or joung person concerned, and, if the suspicion 
mentioned above is well founded, to take him to and detain him in 
a place of safety until ho can be brought before a court of summary 
jurisdiction (£), or a warrant may be issued authorising any constable 
to remove the child or young person, with or without search, to a 


(to; See pp. 162—164, ante. 

(n) See note (n), p. 164, ante. 

(o) Children Act, 1908 (8 Edw. 7, o. 67), 8 . 19 (1) (a), (b). See, further, title 
Criminal Law and Procedure, Vol. IX., pp. 303, 304, note (/), 608 et sea. 

(p) Children Act, 1908 (8 Edw. 7, c. 67), s. 19 (2). 

(o) As to search warrants generally, see title Criminal Law and Procedure, 
Vnl. IX., p. 310. 

(r) 8 Edw. 7, c. 67. 

(a) / bid., s. 24 ( 1 ). There is no need to specify the name of the child or 
young person in the information or warrant (tbid., s. 24 ( 6 )). As to these 
offences, see p. 164, ante. 

(t) As to courts of summary jurisdiction, see title Magistrates. 
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place of safety and detain him there until he can be brought before 
a court of summary jurisdiction ( u). 

386. The court before whom the child or young person is 
brought may commit him to the care of a relative or other fit 
person in like manner as if the person whose care ho was in had 
been committed for trial for an offence under the Children Act, 
1908, Part II. ( v). 

A justice issuing a warrant may by it cause the accused to be 
apprehended and brought before a court of summary jurisdiction 
and legal proceedings to be taken against him (a). 

The warrant must be addressed to and executed by a constable. 
He must be accompanied by the person laying the information, if 
the latter so desires, unless otherwise ordered by the justice. The 
justice may also direct him to be accompanied by a duly qualified 
medical practitioner (i). 

The constable so authorised may enter, if need be by force, any 
house, building, or other place specified in the warrant, and remove 
the child (c). 

0 

Sub-Sect. 3 .—Habitual Drunkards. 

387. Where any person who is convicted of an offence of 
cruelty (d), or of any of the offences mentioned in the Children 
Act, 1908, Schedule I. (a), against a child or young person is a 
parent of, or is living with the parent of, such child or young 
person, and is an habitual drunkard (/), the court may, instead of 
sentencing him to imprisonment, order him to be detained in a 
retreat (</) for any period named in the order not exceeding two 
years (h). But an order for detention in a retreat can only be made 
with the consent of, and having regard to, any objections of the 
husband or wife of the person charged; and the court must he 
satisfied that reasonable provision will bo made for defraying the 
expenses of such person during detention (i). 

388. A person found drunk in any highway or public place (/c), 
whether a building or not, or on any licensed premises, while 

Children Act, 1908 (8 Edw. 7, c. 67), b. 24 (1). 

iv) Ibid. As to these offences, boo p. 164, ante. 

(a) Children Act, 1908 (8 Edw. 7, o. 67), a. 24 (2). 

(b) Ibid., a. 24 (4). As to duly qualified medical practitioners, seo title 
Medicine and Pharmacy. 

(c) Children Act, 1908 (8 Edw. 7, o. 67), a. 24 (3). 

)d) Ibid., b. 12 (8). 

(«) 8 Edw. 7, c. 67. See note (n), p. 164, ante. 

(/) As to the meaning of “ habitual drunkard,” see title Criminal Law and 
Procedure, Vol. IX., p. 417. See also title Intoxicating Liquors. 

(g) “ A retreat" is “ a house licensed by the licensing authority named by 
this Act for the reception, control, care and curative treatment of habitual 
drunkards " (Habitual Drunkards Act, 1879 (42 & 43 Viet. c. 19)). 

(h) Children Act, 1908 (8 Edw. 7, c. 67), s. 26. 

(t) Ibid., s. 26 (a), (b), (c). These provisions do not affect the power of the 
court to order a person convicted to be detained in a certified inebriate reforma¬ 
tory (ibid., b. 26 (d)). See Inebriates Aot, 1898 (61 & 62 Yict. c. 60), and title 
Criminal Law and Procedure, Vol. IX., p. 417. 

(4) For definition, see Lioensing Aot, 1902 (2 Edw. 7, c. 26), s. 8. Soe also 
title Intoxicating Liquors. 
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having the charge of a child, apparently under the age of seven 
years, may bo arrested. If the child is under seven ( l ), the 
person found drunk is liable on summary conviction to a fine or 
imprisonment (in). 

Sect. 5. — Procedure. 

Sub-Sect. 1 .— Evidence. 

389. Whore proceedings are taken against a person for an 
offence under the Children Act, 1908, Part II. or Schedule I. («), 
the Criminal Evidence Act, 1898 (o), is applicable (p). 

390. Where the attendance in court of a child or young person 
would involve serious danger to his life or health, his evidence may 
be taken by deposition in writing ( q ). 

391. In certain cases the unsworn evidence of a child of tender 
years is receivable in evidence (r). 

392. The court also has power in certain cases to clear the court 
whilst children or young persons are giving evidence (s). 

Sub-Sect. 2 .—Mist ellartows . 

393. In any proceedings for offences under the Children Act, 
1908 (n), the case may be proceeded with and determined in the 
absonce of the child or young person in respect of whom the offence 
is alleged to have been committed, where the court is satisfied 
that the attendance of such child or young person for the purpose 
of giving evidence (f) iB not essential ( u ). 

394. The same information or summons may charge a person 
(1) with committing an offence ( v ) against one or two or more 
children or young persons, but separate penalties may not be 

(l) As to the burden of proof of age, see Licensing Act, 1902 (2 Edw. 7, c. 28), 

s. 2 (*)• 

(in) Ibid., s. 2 (1). The offence under this provision is to be includ' d in the 
list of offences montionoil in the Inebriates Act, 1898 (61 & 62 Yict. o. 60), 
Soiled. I., and in the Licensing Act, 1872 (85 & 86 Yict. c. 9*1), s. 60, no’ r 
ropoaled; but see Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 

o. 24), s. 40 ( 1 ); Licensing Act, 1902 (2 Edw. 7, c. 28), s. 2 (3); spg R. v. 
Briggs, [1909] 1 K. 13. 381, 0. 0. A., ..nd title Criminal Law and Procedure, 
Vol. IX., p. 554. 

(n) 8 Edw. 7, o. 67. 

(o) 61 & 62 Yiot. c. 36. 

(p) Children Act, 1908 (8 Edw. 7, o. 67), s, 27. See, further, titles Criminal 
Law and Procedure, Yol. IX., pp. 377—408; Evidence, Vol. XIII., p. 569. 

(q) See title Criminal Law and Procedure, Vol. IX., pp. 328, 367. 

(r) Children Act, 1908 (8 Edw. 7, c. 67), s. 30; B. v. Paul (1890), 25 Q. B. I). 
202, C. C. B. See, further, title Criminal Law and Procedure, Vol. IX., 
pp. 315, note (n), 408. As to when a child can be sworn, 6 ee R. v. Dent (1907), 
71 J. P. 511; B. v. Beer (1898), 62 J. P. 120, and title Evidence, Yol. XIII., 

p. 569. 

(a) Children Act, 1908 (8 Edw. 7, c. 67), s. 114. See, further, titles Criminal 
Law and Procedure, Yol. IX., pp. 362, 363; Magistrates. 

(t) R. v. Hale, [1905] 1 It. B. 126, 129, C. 0. E. 

(a) Children Act, 1908 (8 Edw. 7, o. 67), s. 31. 

(v) I.e., an offence under ibid., Part II., or one of the offences mentioned 
in ibid., Sched. I.; see note (n), p. 164, ante. 
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imposed for each child or } r oung person except upon separate infor¬ 
mations (a); (2) as having the custody, charge, or care alternatively 
or together; (3) with the offences of assault, ill-treatment, neglect, 
abandonment or exposure, togcthor or separately; and (4) with 
committing all or any of these offences in n manner likely to cause 
unnecessary suffering or injury to health, alternatively or together, 
but in such case a separate penalty may not be imposed for oach 
offence ( b). 

i 

395. Unless the offence was wholly or partly committed within 
six monthB before the information was laid, the party charged may 
not be summarily convicted. But evidence may be taken of acts 
constituting or contributing to constitute the offence, and committed 
at any previous time (c). 

396- In the case of a continuous offonee it is not necessary to 
specify in the information, summons, or indictment the date of the 
acts constituting the offence (of). 

397- An appeal lies to quarter sessions (1) from a conviction by 
a court of summary jurisdiction under the Children Act, 1908, 
Part II. (e), and (2) from an order of such court committing a child 
or young person to the care of any person, or decreeing contribution 
to the maintenance of a child or young person ( e ). 

398. Proceedings for offences in relation to children or young 
persons may be instituted by a board of guardians, and the costs and 
expenses paid out of their common fund (/). The like power of 
instituting proceedings may in London bo exercised by a local 
authority for the purposes of the Children Act, 1908, Part I. (</). 

A misdemeanour under the Children Act, 1908 (h). Part II., falls 
within tho scope of the Vexatious Indictments Act, 1859 ( i ); and 
any amending Act (j). 

399. By the Children Act, 1908 {k ), the Poor Law Act, 

1879 ( l ), s. 10, is amended so as to include in it, as one of the 

associations or societies to which a board of guardians may, with 
the consent of the Local Government Board, subscribe, any society 
or body corporate for the prevention of cruelty to children. 

(a) Children Act, 1908 (8 Edw. 7, o. 67), a. 32 (1). 

(b) Ibid., a. 32 (2), 

(r) Ibid., a. 32 (3). Compare R. v. Chandra Dharma, [1905] 2 K. B. 335, 

C. C. It. (a caae under the Prevention of Cruelty to Children Act, 1904 (4 Edw. 

7, o. 15), a. 27). 

ft!) Children Act, 1908 (8 Edw. 7, c. 67), b. 32 (4). See R. v. Miller (1901), 65 
J. P. 313. 

(e) 8 Edw. 7, o. 67, a. 33; and aeo R. v. Dtrlcinson, Ex jiarte Davis, [1010] 

1 K, B. 469. As to general procedure on such appeals, see title Magistrates. 
(/) Children Act, 1908 (8 Edw. 7, o. 67), a. 34 (1). 

(a) Ibid., a. 34 (2). 

(A) 8 Edw. 7, c. 67. 

?») 22 & 23 Viet. o. 17. 

(;) 8 Edw. 7, c. 67, a. 35. For offences to which the Vexatious Indictments 
Act, 1859 (22 & 23 Viet. o. 17), applies, see title Criminal Law and Procedure, 
Vol. IX., p. 331. 
f*) 8 Edw. 7, c. 67, a. 36. 

(0 42 & 43 Viot. o. 54. See, further, title Poor Law. 
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Sect. 6 .— Other Offences in respect of Children and Young 

Persons (m). 

Sub-Sect. 1 .— Betting, Loans, and Pawns. 

400. A person is guilty of a misdemeanour if for profit or 
reward he sends any document to an infant for the purpose of 
inciting him to bet or to borrow money (n). 

401. It is illegal for a pawnbroker to take an article in pawn from 
any person apparently under the age of fourteen, whether offered by 
that person on hie own behalf or on behalf of any other person (o). 

SUB-SECT. 2. — Sale of Into > hating Liquor. 

402. A person giving to any child under the ago of five any 
intoxicating liquor (p), except upon the order of a duly qualified 
practitioner, or in case of sickness or apprehended sickness, or 
other urgent cause, iB liable on summary conviction to a lino not 
exceeding i!8 (q). 

403. A licence-holder may not allow a child under fourteen years 
of age to be in the bar of licensed premises, except during the hours 
of closing (r). 

Sub-Seot. 3.— Sale of Old Metal. 

404. A dealer in old metal (*), or a marine store dealer ( t ), who 
purchases from any person apparently under the age of sixteen any 


(w) For offences again at childien under the Offences Against the Person 
Act, isol (24 & 20 Vxct. c. 100), and under the (Jinnmul Law Amendment Act, 
1880 (48 & 40 Viet. c. 69), Bee title Criminal Law and Procedure, Vol. IX., 
pp. 611 tt scq. 

(m) Hotting, ond Loons (Infants) Act, 1892 (55 & 66 "Viet c. 4), ss. 1, 2. See 
also Money-lenders Act, 1900 (63 & 64 Viet. c. 51), s. 5; Milton v. Stiuld, [1910J 
2 K. 1). 118; 11 v. WttkirwsLt (1911), 75 J. P 171; anilp.65, ante; titlosC uiminal 
Law and Procedure, Vol. IX., p. 552; Money ami Money-Lending. 

(o) Children Act, 1908 (8 Edw. 7, c. 67), s. 117. The olFonce is punishable 
under the Pawnbrokers Act, 1872 (35 & 36 Viet. c. 93), e. 32 (1), which 
imposes a penalty on pawnbrokers leceiving pledges from persons undor 
tho ngo of twelve. The Chililien Act, 1908 (8 Edw. 7, r. 67), s. 117, merely 
raises tho ngo of the child. Nothing in these provisions affects the Metiopolitau 
Police Act, 1839 (2 & 3 Viet. c. 47), s. 50, which imposes a penalty upon pawn- 
brokets within the motiopolitan police district receiving pledges from persons 
under the ago of sixteen. See Children Act, 1908 (8 Edw. 7, c. 67), s. 117; 
and title Pawns and Pledges. 

( p) See Children Act, 1908 (8 Edw. 7, c. 67), s. 131; see also Licensing (Con¬ 
solidation) Act, 1910(10Edw. 7 & 1 Geo. 5, c. 24), s. 110, and title Intoxicating 
Liquors. 

(j) Children Act, 1908 (8 Edw. 7, c. 67), s. 119. 

(r) Hid., s. 120; and seo Jlusson ▼. Button (1911), 75 J. P. 207. See also 
title Intoxicating Liquors. 

(a) Defined by the Prevention of Grimes Act, 1871 (34 & 35 Viet. c. 112), 
e. 13, as a “ person dealing in, buying, and selling old metal, scrap.metal, broken 
motel, or partly manufactured metal goods or defaced or old metal goods, and 
whether such person deals in such articles only or together with secondhand 
goods or marine stores.” “ Old metal,” for the purposes of the Children Act, 
1908 (8 Edw. 7, o. 67), s. 116, includes “ eorap-metal, broken metal, or partly 
manufactured metal goods and old or defaced metal.” See also title Trade 
and Trade Unions. 

(t) See Merchant Shipping Aot, 1894 (57 * 58 Viet. c. 60), s. 638 (1); 
and see titleB Shipping and Navigation ; Trade and Trade Unions. 
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old metal, whether offered for sale by that person on his own behalf 
or on behalf of any other person, is liable on summary conviction 
to a fine not exceeding £5 (a). 

Sttb-Seot. 4. — Safety at Entertainments. 

405. Where more than one hundred children attend an entertain* 
ment, held elsewhere than in a private house ( b ), and access to any 
part of the building is bv stairs, the provider of the entertainment 
must see that a sufficient number of adult attendants are stationed, 
wherever necessary, to prevent the admission of more children or 
other persons than can properly be accommodated, and to control 
their movement whilst entering and leaving, and to take all other 
reasonable precautions for the safety of the children (c). The 
occupier of a building, who permits it to be used for hire or reward 
for tho purpose of an entertainment, must take reasonable steps to 
secure the observance of the above provisions (d). A constable may 
enter any building in which he has reason to believe that such an 
entertainment is beiug provided, for the purpose of seeing that the 
above provisions are carried into effect (e). 

Persons failing to fulfil the above obligations are liable to be fined 
on summary conviction ; and, if the building is licensed for music 
or dancing, the licence may be revoked (/). 

Legal proceedings should be instituted (1) by the county or borough 
council whero the building is one licensed by the Lord Chamberlain, 
or if licensed by tho county or borough council under the enact¬ 
ments relating to theatre, music and dancing licences; and (2) in 
other cases by the police authority ( g ). 

Sub-Sect. 6 .—School Attendance. 

406. A person who habitually wanders from place to place 
taking with him a child above the age of five is liable on 
summary conviction to a fine (h) unless he proves that the child 
(1) is totally exempted from school attendance, or (2) is not by being 
so taken prevented from receiving efficient elementary education (i). 
Such a person, for the purposes of the provisions of the Children 
Act, 1908, relating to the description of children who may be 
sent to a certified industrial school, is deemed not to be exercising 
proper guardianship over the child ( k ). 

Children in canal boats for whose education provision is made 


I a) Children Act, 1908 (8 Edw- 7, c. 67), b. 116. 
b) Ibid., b. 121 (6). 
e) Ibid., b. 121 (1). 
d) Ibid., b. 121 (2). 
e) Ibtd., s. 121 (4). 

f) Ibid., a. 121 (3); and see title Theatres and Other Places op Enter¬ 
tainment. As to procedure in courts of summary jurisdiction, Bee title 
Magistrates 

(</) Children Act, 1908 (8 Edw. 7, c. 67), b. 121 ( 6 ). 

(4) Not exceeding with coats 20 *. (ibid., a. 118 (1)). 

(t) Ibid. 
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under the Canal Boats Act, 1877 (l), are not within the scope of the 
rule last stated (m). Nor, subject to the statutory requirements as 
to school attendance (u), does the rule apply during the months of 
Apiil to September inclusive, to any child whose parent or guardian 
is engaged in a trade or business o! such a nature as to require 
him to travel from place to placo, and who has obtained a certifi¬ 
cate of having made not less than 200 attendances at a public 
elementary school during the months of October to March 
immediately preceding (o). 

A constable who finds a vagrant taking a child about with him 
may, if he has reasonable ground for believing that the person is 
guilty of an ofi'once under tho above rule, apprehend him without a 
warrant, and may take the child to a place of safety (p). 

Sub-Hect. 6 .—Neglect in Cleansing of Children. 

407. A local education authority may direct its medical officer ( q ), 
or his delegate, to examine the person and clothing of any child (r) 
attending a “provided” school. If the person or clothing of the 
child is found to be infected with vermin or in a foul condition, 
the local education authority may give notice in writing to the 
parent or guardian or other person liable .o maintain the child, 
requiiing him to cleanse the porson and clothing of the child 
within twenty-four hours (a), and shall furnish tho person notified 
with written instructions describing the best method of cleansing (f). 
If the notice is not complied with, the medical officer, or his 
delegate, may without warrant remove the child from the school 
and cause his person and clothing to be properly cleansed in 
suitable premises (u). A parent, guardian, or other person liable 
to maintain a child who allows a child who has been cleansed by 
a local education authority to get into such a condition that the 
local education authority has again to take similar measures, is 
liable on summary conviction to a fine not exceeding ten 
shillings ( v ). 


(l) 40 & 41 Vicfc c. (30. Seo title Education, Yol. XII., p. 07. 

(m) Children Act, 1908 (8 Edw. 7, o. 67), b. 118 (1). 

(n) See title Education, Vol. XII., pp. lio et «c/. 

(o) Children Act, 1908 (8 Edw. 7, c. 07), a. 118 (3). 

(p) Ibid., s. 118 (2). As to tho meaning of “ pi are of safety,” see note (w), 
p. 164, ante . 

(g) “Medical officer” means any officer appointed for the purpose of the 
Education (Administrative Provisions) Act, 1907 (7 Edw. 7, c. 43), s. 13 
(Children Act, 1908 (8 Edw. 7, c. 67), s. 122 (71). 

(r) In the case of girls the examination and cleansing must be effected by a 
duly qualified medical practitioner (seo titlo Medicine and Phahmaoy) or a 
duly authorised woman (Children Act, 1908 (8 Edw. 7, c. 67), a. 122 ( 6 )). 

(s) Ibid., 8.122(1). 

(f) Ibid., s. 122 (5). 

(«) Ibid., a. 122 ( 2 ). Premises provided by the sanitary authority (as to 
which see title Public Health and Local Administration) may be used for 
this purpose upon an agreed payment (ibid., s. 122 (3) ). 

(v) Children Aot, 1908 (8 Edw. 7, o. 67), a. 122 C4). 
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Sect. 7. —Juvenile Smoking, 

408. A poraon selling cigarettes (w), or cigarette papers, or 
smoking mixtures intended as a substitute for tobacco (a), to 
anyone apparently under sixteen years of age, whether for his 
own use or not, is liable to a fine (6) on summary conviction (c). 
This rule applies also to the sale of tobacco other than cigarettes, 
except that a person is not guilty of an otlence for selling tobacco 
to a person apparently under the age of sixteen years if he did not 
know, and had no reasod to believe, that it was for the use of that 
person ( d ). 

409. Where it is proved to a court of summary jurisdiction 
that an automatic machine for the sale of cigarettes is being 
extensively used by children or young persons, the court may order 
the owner of the machine, or the person on whose promises it is 
kept, to take certain precautions against such user, or to remove 
the machine (e). An appeal lies from such an order to quarter 
sessions (/). 

410. It is the duty of a constable and of a park-keeper, in 
uniform, to seize cigarettes (g), and cigarette papers, in the possession 
of any person apparently under the age of sixteen years, whom he 
finds smoking in any street or public place. Boys found smoking 
may be searched, but not girls ( h). 

411. The provisions which make it an oil'ence to sell cigarettes 
or cigarette papers, and which authorise seizure of such articles, 
do not apply where the purchaser, or tho person in whoso possession 
they are found, is at the Lime employed by a manufacturer of or 
dealer in tobacco, oither wholesale or retail, for the purposos of his 
business, or is a boy messenger in uniform in the employment.of a 
messenger company and employed as such at the time (i). 


(tv) Including cut tobacco rollod up in paper, tobacco leaf, or other material 
in such form aa to bo capable of immediate use for smoking (Children Act, 
1908 (8 Edw. 7, c. 07), s. 43 (1)). 

(a) Ibid., s. 43 (3). 

(i6) I bid., s. 39. The fine for a first offonco must not exceed £2, for a second, 
£5, and for a third or subsequent offence, £10; as to enforcement of orders of 
courts of summary jurisdiction, see title Magistrates 

(c) Children Act, 1908 (8 Edw. 7, c. 67), s. 39. 

(d) I bid., 8. 43 (2). 

(e) Ibid., s. 41 (1). Failure to comply with such order is punishable by fine 
(ibid., s. 41 (2)); as to enforcement of orders of courts of summary jurisdiction, 
see title Magistrates. 


Children Aot, 1908 (8 Edw. 7, o. 67), & 41 (1). 
title Magistrates. 


As to such appeals, see 


fa) See note (tv), supra. 

(a) Children Act, 1908 (8 Edw. 7, o. 67), s. 40, which provides for the pi oper 
disposal of articles seized. 

(«) Ibid., s. 42. 
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Infants and Children. 
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Part XL—Offences by Children and 
Young Persons. 

Sect. 1. —Release of Children and Young Persons on Bail (k). 

412. A person apparently under the age of sixteen (l) who has 
been arrested with or without warrant, and who cannot be brought 
immediately before a court of summary jurisdiction (in), may in any 
case be released on bail by the police authority (n). Bail must be 
granted unless (1) the charge is one of homicide or other grave 
crime, or (2) it is necessary in the interests of the alleged offender 
to remove him from association with any reputed criminal or 
prostitute, or (8) the police officer has reason to believe such release 
would defeat the ends of justice (o). 

Sect. 2. —Custody where Bail refused. 

413. Where a person apparently under sixteen is not admitted 
to bail, he must be detained in a place of detention (p) until he can 
be brought before a court of summary juris. Iiction, unless the police 
officer who refuses bail certifies (1) that such a course is impractic¬ 
able, (2) that the person charged is of so unruly a character that 
he cannot be safely so detained, or (8) that the state of his health or 
mental or bodily condition render his detention inadvisable. The 
certificate must be produced to the court before which the person 
charged is brought (q). 

Tho polieo authority must so far as practicable prevent children 
and young persons, during detention, from associating with adults, 
other than relatives, charged with an offence (r). 

414. A court of summary jurisdiction (s), on remanding or 
committing for trial a child or young person who is not released 
on bail, must, as a rule, instead of committing him to prison commit 
him to custody in a place of detention during remand or until 
delivery in due course. This rule is not applicable in the case of 
a person certified by the court to be of so unruly a character that he 
cannot be safely so committed, or of so depraved a character that 
he is not fit to be so detained. On similar grounds, a commitment 


(k) As to the capacity of an infant in regard to crime, see title Criminal 
Law and Procedure, Vol. IX., pp. 239, 240. 

0 As to presumption and determination of age, Bee Children Act, 1908 
(S Edw. 7, c. 67), s. 123; and p. 153, ante. 

(m) As to such courts, see title Magistrates. 

In) See title Police. 

(o) Children Act, 1908 (8 Edw. 7, o. 67), s. 94; see Summary Jurisdiction 
Act, 1879 (42 & 43 Viet. c. 49), s. 38. As to bail generally, see title Criminal 
Law and Procedure, Vol. IX , p. 323. 

(pi For provision of 11 place of detention,” see Children Aot, 1908 (8 Edw. 7, 
c. 87), s. 108; and title Criminal Law and Procedure, Vol. IX., p. 422. 

(9) Children Aot, 1908 (8 Edw. 7, 0. 67), s. 95. 
m Ibid., s. 96. 

(•) As to such .courts, see title Maqistbates. 
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to custody in a place of detention may be varied or revoked, 
and if revoked the young person concerned may be committed 
to prison (t). 


Sect. 8 . —Attendance at Court of Parent. 

415 . Where a child or young person is charged with any offence, 
or where a child is brought before a petty sessional court (u) on an 
application for an order to send him to a certified industrial school, 
the court has discretion 'to require the attendance during all the 
stages of the proceedings of the parent or guardian. If the parent 
or guardian can be found, and resides within a reasonable distance, 
the court must, unless satisfied that it would be unreasonable, 
require Buch attendance (a). 

Warning to the parent or guardian to attend must be given by 
the police on the arrest of a child or young person (6). 

The attendance may be enforced by rules made under the 
Summary Jurisdiction Act, 1879 (c). 

Sect. 4. —Punishment of Children and Young Persona (d). 

416 - In certain cases the court has power to order a parent or 
guardian to pay a fine, damages or costs, on account of an offence 
committed by a child or young person ( e ). 

417 . Whero a child or young person is himself ordered to pay 
costs in addition to a fine, the costs may in no case exceed the 
amount of the fine (/). 

418 - Police authorities must provide places of detention for the 
custody of juvenile offenders ( g ), and provision is also made for 
expenses of maintenance of such offenders while so detained (/t).. 


(f) Children Act, 1908 (3 Edw. 7, c. (57), b. 97. 

(a) As to such courts, see title Magistrates. 

;a) Children Act, 1908 (3 Edw. 7, c. 67), s. 98 (1). The parent or guardian 
whose attendance may be required must be the parent or guardian m actual 
possession or control of the ohild or young poison. If that person is not tho 
father, his attendance may also be required (ibid., s. 98 (4)). The attendance 
of a parent from whose charge a child or young person has been removed by 
an order of a court of justice may not be required (ibid., a. 98 (5)). 

(i) Ibid., s. 98 (2). 

(c) 42 & 43 Viet. c. 49, s. 29; Children Act, 1908 (8 Edw. 7, o. 67), s. 98 (3); 
see Summary Jurisdiction (Children Act) Rules, 23rd March, 27th May, 1909, 
[1909] W. N., Part H., pp. 111, 269. 

(d) See, as to punishments of youthful offenders, title Criminal Law and 
Procedure, Vol. IX.,,pp. 418, 420, 425; for summary trial of children, ilnd., 
paiaim; and for Probation of Offenders Act, 1907 (7 Edw. 7, c. 17), * bid., 
pp. 413, 425. As to courts of summary jurisdiction, see title Magistrates. 

(e) Children Aot, 1908 (8 Edw. 7, c. 67), s. 99 (1). For further details, see 
title Criminal Law and Procedure, Vol. IX., pp. 424, 437. 

(/) Children Act, 1908 (8 Edw. 7, c. 67), s. 101. 

fa) Ibid., s. 108. See title Criminal Law and Procedure, Vol. IX., 
p. 422, note (d). 

(h) Children Aot, 1908 (8 Edw. 7, c. 67), sb. 109, 110 . See also the Rules 
made 21st May, 1909, for places of detention under s. 108 ; Statutory Rules 
and Orders, 1909, No. 691. 
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Sect. 5. —Juvenile Courts. 

419 . A court of summary jurisdiction (i) must sit either in a 
different building or room from that in which the ordinary sittings 
of the court are held, or on difforent days or at different times, 
when hearing (1) charges against children or young persons, or 
(2) applications for orders or licences relating to a child or young 
person at which the attendance of the child or young person is 
required. This rule does not apply where a child or young person 
is charged jointly with an adult. Courts so sitting are called 
juvenile courts ( j ). 

If, in the course of proceedings in a juvenile court, it appears 
that the person to whom the proceedings relate is sixteen or more 
years of age, the court has discretion to proceed with the case if 
it thinks it is undesirable to adjourn it. It has a similar discretion 
where in the course of proceedings in any court of summary juris¬ 
diction other than a ju.enile court, it appears that the person 
concerned is under the age of sixteen ( k ). 

420 . Provision must be made for preventing persons apparently 
under the age of sixteen whilst being conveyed to or from court, or 
whilst waiting beforo or after their atl'.ndanco in court, from 
associating with adults charged with any offence olhor than an 
offence with which the person apparently uuder the age of sixteen 
years is jointly charged (l). 

The public, other than bond fide representatives of a nowspaper 
or nows agoney, are to be excluded from a juvenile court except by 
leave of the court (m). 


(») As to courts of summary jurisdiction, sco title Magistrates. 

(y) Children Act, 1908 (8 Edw. 7, c. G7), s. Ill (1). As to tho establishing of 
juvenile courts by Order in Council undor the Metropolitan Police Courts Acts, 
1839 and 1840 (2 & 3 Viet. o. 47; 3 & 4 Viet. c. 84), see Children Act, 1908 
(8 Edw. 7, c. 67), s. Ill (5), (6). 

* (*) Ibid,., s. Ill (2). 

(l) Ibid., s. Ill (3). 

(m) Ibid., s. Ill (4). 
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Sect. 1.— Subject-matter of the Duty. 

421. The Inhabited House Duty is under the care and manage¬ 
ment of the Commissioners of Inland Revenue (a), the assessment 


(a) House Tax Act. 1851 (14 A 1 5 Viet. c. 36), ss. 1,2; and see title Income 
Tax, Vol. XVI., p 612. Unlike the income tax, this duty does not extend to 
Ireland. A duty upon inhabited houses was first imposed in the year 1778 by 
the stat. (1778) 18 Geo. 3, c. 26, and, together with a window tax, remained in 
force under various statutes until 1834, when it was repealed by the House 
Tax Act, 1834 (4 & 5 Will. 4, c. 19), the window tax being retained. In 1851 the 
window tax was repealed and the duty on inhabited houses reimpoaed (House 
Tax Act, 1851 (14 & 15 Viet. c. 36), s. 1). By the House Tax Act, 1851 (14 & 16 
Viet. c. 36), it was in substance provided (ibid., b. 2) that all the powers, 
provisions, rules, regulations and directions contained (1) in any Act then in 
force relating to the duties of assessed taxes (as to which see now the Taxes 
Management Act, 1880 (43 & 44 Viet. c. 19), s. 7), and (2) in any Act which 
was in force when the tax was repealed as above mentioned in 1834, should 
again be in force as far as the same were applicable to and not inconsistent 
with the House Tax Act, 1851 (14 & 15 Viet. 0. 36). The statutory provisions 
anterior to the House Tax Act, 1851 (14 & 15 Viet. c. 36), which were revired 
thereby, are as follows:—House Tax Act, 1803 (43 Geo. 3, 0. (61), ss. 10 15, 
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of the duty being in the hands of the Commissioners for the 
general purposes of the Income Tax and Inhabited House Duties, 
commonly called the General Commissioners. 

The duty is, with certain exceptions hereinafter mentioned, 
imposed upon the occupiers for the time being of inhabited dwell¬ 
ing-houses in Great Britain of the value of £20 and upwards ( b ). 

422. It will be soen that for tho purpose of the duty, certain 
accessories to dwelling-houses are to be valued with them, and also 
that, in certain cases, tenements which in ordinary parlance would 
be considered as portions only of a single house are to be treated 
as a separate unit (c). Apart from these provisions there is no 
definition of what constitutes a dwelling-house, and tho term would 
appear to be used in the popular sense. Houses in a row or 
somi-detached are separately assessable, and it would seem that 
separately occupied tenements under one roof, but structurally 
separate throughout and having separate entrances from the street, 
constitute separate houses (<l). 

A house furnished and read> for occupation as an ordinary 
dwelling-house with sleeping accommodation is chargeable, not¬ 
withstanding that during the year of assv -ament no person has in 
fact occupied it ( e ). 

423. A hall or office, and a building which is assessable as 
an accessory to an inhabited dwelling-house (/), is chargeable, 
though it has no sleeping accommodation (g), but with regard to 

17, 5o, 59, 60, 62, 77 (nil in part onlv); Tlouso Tax Act, 1808 (48 Geo. 3, c. 65), 
Sched. A, r. 5 , Scliou. 13, it. 1—H (both iuclusnc). and exemption casos 1, 
4, 6 ; House Tax Act, 1817 (57 Geo. 3, c 25), s. 2 (in part); House Tax Act, 
1825 (6 Geo. 4, c. 7), ss. 2 , 3 (iu pnrt); House Tax Act, 1832 (2 & 3 Will. 4, 
e. 113), s. 3. The othor statutory provisions now in force are —House Tax Act, 
1851 (14 & 15 Viet. c. 36), ss. 1 (in part), 2 (in pait), 3 and Schedule; He venue 
Act, 1867 (30 & 31 Viet. c. 90), a 25; House Tax Act, 1871 (34 & 35 Viet, 
c. 103), s. 31; Customs and Inland Bevenue Act, 1878 (41 & 42 Viet. c. 15), 
s. 13; Taxes Management Act, 1880 (43 & 44 Viet. c. 10); Customs and Inland 
Bevonuo Act, 1881 (44 & 45 Viet. c. 12 ), ss. 23, 24; Customs and Inland 
Bevenue Act, 1890 (53 & 54 Viet. c. 8 ), ss. 25, 20 (s. 26 ( 2 ) (ibid.) is retained 
only for the purpose of the provisions of tho Bevenue Act, 1903 (3 Edw. 7 , 
c. 46), referred to below); Customs and Inland Bevonuo Act, 1891 (54 & 55 
Viet. c. 25), s. 4; Finance Act, 1901 (1 Edw. 7, c. 7), s. 13; Finance Act, 1902 
(2 Edw. 7, c. 7); Bevenue Act, 1903 (3 Edw, 7, o, 46), ss. 11 , 17 and Schedule; 
Finance Act, 1906 (6 Edw. 7, c. 8 ), b. 6 . 

(A) nouse Tax Act, 1851 (14 & 15 Viet. o. 36), s. 1, and Schedule ; House Tax 
Act, 1808 (48 Geo. 3, c. 55), Sched. B, r. 1. As to what constitutes occupation, 
see oases cited in title Income Tax, Vol. XVI., p. 631, note (r); and Swain r. 
Fleming (1899), 81 L.'T. 202; Cooper v. Rose (1907), 97 L. T. 337; Foster y. 
Athene?um Neiosroom and Library, Liverpool (1907), 97 L. T. 692. 

(e) Seepp. 183, 184, post. 

(d) Grant v. Langston, [1900] A. C. 383, per Lord Haxsbttry, L.O., at 
p. 392. The question of what constitutes a house is discussed in A.~G. y. 
Mutual Tontine Westminster Chambers Association (1876), 1 Ex. D. 469, O. A., 
and in the cases referred to in note (a), p. 193, post. See also Murdochs y. 
Inland Revenue (1904), 7 F. (Ct. of Sees.) Ill; Knight y, Manley (1905), 92 
L. T. 606. 

(e) Smith v. Dauney, [1904] 2 K. B. 186. 

(/) House Tax Act, 1808 (48 Geo. 3, c. 55), Sched. B, rr. 2, 5 ; and see 
p. 183, post. 

is) Styles y. Middle Tempi* {Treasurer) (1899), 88 L. J. (q. b.) 1046, 0. A. 
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other houses it is doubtful whether, if they are used in the day 
only, and are unprovided with sleeping accommodation, they are 
chargeable (h). A building used in part as a working man’s club 
and in part as an auctioneer’s office, there being no sleeping 
accommodation and no one in fact sleeping there, is, it seems, 
not chargeable (i), and a gymnasium, library, chapel, or swimming 
bath used in connection with a school-house, but in a different 
occupation, is not chargeable ( k ). 

424. For the purposed of the duty every coachhouse, Btables, 
browhouse, washhouse, laundry, woodhouse, bakehouse, dairy and 
all other offices, and all yards, courts and curtilages, and gardens 
or pleasure grounds belonging to and occupied with any dwelling- 
house are to be valued togotber with it, provided that no more than 
one acre of such gardens and pleasure grounds shall in any case be 
so valued ( l ). Market gardens and nursery grounds occupied by a 
market gardener or nurseryman bond fide for the sale of the 
produce thereof in the way of his trado or business are not to be 
included in the valuation of tho dwelling-house, and are consequently 
exempt from the duty ( m ). 

A wide interpretation has been given to the expression “ all other 
offices ” in the preceding paragraph. It would seem that any 
buildings adjoining a dwelling-house, which are occupied by and 
used for the purpose of the business or vocation of the occupier 
of the dwelling-house, are included in the term (?i), and that the 
rule is not confined to cases in which the dwelling-house is the 
principal thing and the office merely accessory (o). 


(A) Opinions in tho afliimative wero exploded in Re Cowan, and Strarhan, 
Re Scottish Wtdmua Fund (No. 2) (18S0), 1 Tux Oas. 245, by tho Lout) President 
at p. 231 ; and in Glasgow Goiporation v. Inland Revenue (1880), 8 11. (Ct. of 
Soss.) 17 ; and by Biiamwell, 13., in Rushy v. New son (1875), L. R. 10 Exch. 
322. Opinions in the nogative were exploded by Kelly, C.ll., in Riley v. Read 
(1879), 4 Ex. D. 100 ; and by Wright, J., in Cliftor, College v. Tompson, [1896] 
1 Q. B. 432, and Charterhouse School v. Qayler, [1896] 1 Q. B. 437. Upon this 
quostion the recital in the (now repealed) House Tax Act, 1817 (57 Goo, 3, 

o. 25), should bo considered. 

(i) Riley v. Read, supra. 

(&) Clifton College v. Tompson, supra; Charterhouse School v. Qayler, 
supra. 

(1) House Tax Act, 1808 (48 Geo. 3, c. 55), Sched. B, r. 2. 

im) House Tax Act, 1851 (14 & 15 Viet. c. 36), s. 3. 

’«) Browne y, Furtaao, [1903] 1 K. B. 723, 0. A., per Stirxjng, L.J., at 

p. 732. 

(o) Lamhton v. Kerr, [1895] 2 Q. B. 233, per Charles, J., at p. 238. 
Where three houses, each under £20 in value and having no internal com¬ 
munication with each other, were occupied by the huntsman, whip, and 
groom of a hunt, and, together with stables, kennels, yards, houses, and an 
exercising yard of 3£ acres, were held on lease at one rent, and used for the 
purposes of a hunt, it was held that the entire premises were chargeable as one 
subject (Cheape v. Kinmont (1888), 16R. (Gt. of Sees.) 144). A trainer's premises, 
consisting of a dwelling-house for the ‘' head lad,” a garden, training yard, ranges 
of stables, and saddle-rooms, over which stable lade slept, were held to be 
chargeable as one subjeot {Lamhton v. Kerr, tupra). Stables occupied by an 
hotel-keeper for the purposes of his business were held to be chargeable 
os one subject with the hotel, although they were separated from the hotel by a 
yard {Swain v. Fleming (1899), 81 L. T. 202; and see Douglae y. Young (1879), 
7 R. (Ct. of Sess.) 229). In Browne v. Furtado, supra, a school comprised, in 
addition to the sohool-houses where the masters and boys slept, an unoonseorated 
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425. With certain exceptions, shops and warehouses attached to 
a dwelling-house or having any communication therewith are to be 
valued with the dwelling-house and the household and other offices 
aforesaid thereunto belonging ( p). 

426. Every chamber or apartmont in any of the Inns of Court, 
or of Chancery, or in any college or hall in any of the universities 
of Great Britain, being severally in the occupation of any person or 
porsons, is to be charged as one entire house, and tho duty is 
charged upon the occupier of such chamber or apartment (q). 

427. Every hall or office chargeable with any other taxes or 
parish rates is subject to the duty, and such duty is payable by the 
person to whom the sarno belongs (/■). 

428. Houses let in different storeys, tenements, lodgings, or 
landings, inhabited by two or more persons or families, are to be 

chapel, a play-room, gymnasium, class-rooms, carpenter's slioj), closets, urinals, 
and diessing-rooms, all of which wero separated from the school-house and 
playground by a wall, access to them from the school being obtained by 
moans of a door through the wall, which door was connected with the school 
by a covered passage. It was held that, although tho connection of the 
accessory buildings with the school-house by no ana of the covored passage 
did not constitute thorn one dwelling-house with lh > school-house, nevertheless 
such accessory buildings camo within the House Tux Act, 1808 (48 Geo. ;i, c. 55), 
Schod B, r. 2 , and were chargeable as one subject with the school-house. 
Seo also Foster v. Athenaeum Newsroom and Library. Liverpool (1907), 97 L. T. 
692; Inland Revenue v. Edinburgh Corporation (1903), 5 F. (Ct. of Sess) 875. 
Tho observations of Whioiit, J., in Clifton College v. Tompson, [1896] 1 Q. 11. 
432, appoar to bo inconsistent with tho judgment m Browne v. Furtado, [1903] 
1 K. 11. 723, C. A. Promises which, although occessoiy to a dwelling-houso, 
are occupied by a poison other than tho occupier of the dwelling-house, do not 
come within tho rule {Clifton College v. Tompson, supra; Charterhouse School v. 
Gay ter, [1896] 1 Q. B. 437). 

(p) Houso Tax Act, 1808 (48 Geo. 3, c. 55), Sched. II, r. 3. Tho rule excepts 
“waiehouaea and buildings upon or near adjoining to wharfs which are 
ocoupiod by persons who carry on the business of wliai lingers and who have 
dwelling-houses upon the said whurfs for tho residence of thomselves or 
servants employod upon tho said wharfB ” (ibid.). And the rule does not apply 
to “ such warehouses as are distinct and sepaiate buildings and not paits or 
parcels of such dwelling-house, or tho shops attached thorn to, but employed 
solely for the puipoao of lodging goods, waies and merchandise, or for carrying 
on some manufacture (notwithstanding the same may adjoin or have com¬ 
munication with the dwelling-houso or shop) ” (ibid.). As to these and other 
exemptions affecting shops and warehouses, see pp. 191—195, post. 

( 5 ) House Tax Act, 1808 (48 Geo. 3, c. 55), Sched. B, r. 4. Chambers in the 
Inns of Court and Chancery and in colleges and halls of the univeieities are 
self-contained tenements in a building. They differ fiom ordinary fiats, inas¬ 
much as they have no outer door into the street and there is no visible control 
of the staircase by the landlord. It is not clear how chambers which correspond 
in these paiticulars with those referred to in Sched. B, r. 4 (t bid.), hut which 
are not situated in an Inn of Court or Chancei y or in a college or hull of a 
university, should be dealt with in respect of Inhabited House Duty. 

(r) House Tax Act, 1808 (48 Geo. 3, 0 . 55), Sched. B, r. 5. The Middle 
Temple Hall, which is used during the day only, no one sleeping there, oomes 
within tho rule; but the Middle Temple Library does not (Styles v. Middle 
Temple (Treasurer) (1899), 68 L. J. (q. b.-) 1046, 0. A.). The Free Church 
Assembly Hall, Edinburgh, a room used for meetings of the General Assembly 
of the Free Church of Scotland, together with adjoining class-rooms, gymnasium 
and museum, has been held to be ohargeable under this rule (Free Church of 
Scotland (General Trustees) y. Inland Revenue (1897), 24 R. (Ct. of Sees.) 492); as 
have also art galleries ana museums at Glasgow (Glasgow Corporation y. Inland 
Revenue (1880), 8 B. (Ct. of Seas.) 7). 
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charged as though inhabited by one person or family only, and the 
landlord or owner is to be deemed to be the occupier and to be 
charged with the payment of the duty (*). When, however, the 
landlord does not reside within the limits of the collector, or in case 
the duty remains unpaid by such landlord for twenty days after it 
is due, such duty may be demanded of and levied upon the tenant 
or occupier, who on payment is entitled to deduct the amount from 
his next payment of rentj^t). 

Where dwelling-houses are divided into different tenements being 
distinct properties, each tenement is to be charged to the occupier 
thereof as though it were an ontire house (a). 

Sect. 2. —Hates at which the Duty is Chargeable. 

429. The rates of duty chargeable are as follows (b) :— 

(1) In the case of shops and warehouses attached to dwelling- 
houses (c), hotels, inns, public-houses, and coffee-houses (whether 


(«) IIouso Tax Act, 1808 (48 Ooo. 3, c. 55), Sched. B, r. 6. As to the meaning 
of this rule, see A.-Q. v. Mutual Tontine Westminster Chambers Association 
(1876), 1 Ex. D. 469, C. A., and note (a), p. 193, post. The rule, of course, 
does not apply to the chambers and apartments mentioned in the llouse Tax 
Act, 1808 (48 Goo. 3, c. 55), Sched. 13, r. 4, and it is doubtful whether it applies 
to chambers of a similar kind to those mentioned in that rule (see note (q), 

р. 184, ante), or to two tenements under one roof of a kind similar to that 
which was in question in Grant v. Langston, [1900] A. 0. 383. It will be seen 
that in many cases separate tenements forming portions of a house aro, if used 
for purposes of trado, excluded from the House Tax Act, 1808 (48 Geo. 3. c. 55), 
Schod. 13, r. 6 ; seo pp. 191 ct seq. , post, where the subject of houses let in separate 
tenements iB treated generally and the cases are cited. 

(<) House Tax Act, 1808 (48 Geo. 3, c. 55), Sched. B, r. 6; and see House 
Tax Act, 1803 (43 Geo. 3. c. 161), s. 55; and title Landlord and Tenant. 

(a) House Tax Act, 1808 (48 Geo. 3, c. 55), Sched. J3, r. 14. In A.-G. r. 
Mutual Tontine Westminster Chambers Association, supra, it was held that a 
single building under one roof, owned by one person and let out in self-con¬ 
tained flats, each flat having access to the street by a staircase used in common 
with the other flat owneis, the staircase and outer door to the stroot being 
under the control of the landlord, did not fall to be charged undor this rule, 
mainly upon the ground that the sovcral flats being m the same ownership 
did not constitute “ distinct properties,” and consequently that the whole build¬ 
ing was chargeable as a single unit under the llouse Tax Act, 1808 (48 Geo. 3, 

с. 55). Sched. B, r. C. If, however, the freehold of the several flats had been 
vested in different owners it seems they would have fallen within the rule and 
have been chargeable separately. It was partly this decision which led to the 
passing of the Customs and Inland Revenue Act, 1878 (41 & 42 Yict. o. 15), 
s. 13; see p. 192, post. 

(b) See House Tax Act, 1851 (14 ft 15 Viet o. 36), Sched. Under this 
schedule, hotels eta not licensed for the sale of excisable liquors, were not 
included in the category of tenements chargeable at the lower rate, nor were 
lodging-houses; and the uniform rate in respect of all tenements chargeable at 
the lower rate was 6<f. in the £, whilst the rate chargeable in respect of all other 
tenements was 9i. in the £. By the House Tax Act, 1871 (34 ft 33 Yict. c. 103), 
s. 31, the benefit of the lower rate was extended to hotel keepers eto., who were 
not licensed for the Bale of excisable liquors. By the Customs and Inland 
.Revenue Act, 1890 (53 & 54 Yiot. o. 8), s. 26 (1), the benefit of the lower rate 
was extended to registered lodging-house keepers (see note (/), p. 186, post); 
and by the Customs and Inland Revenue Act, 1890 (53 ft 64 Yict. o. 8), s. 25, 
the respective rates of 6d. and 9 d. in the £ were modified and graduated as set 
forth in the text. 

(e) House Tax Act, 1851 (14 ft 16 Yiot. o. 36), Sched. The words are 
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licensed for the sale of excisable liquors or not) (d), farmhouses, 
occupied by tenants or farm servants and bond fide used for the 
purposes of husbandry only (e), and lodging-houses the keepers 
whoreof are duly registered by the Commissioners of Inland 
Kevenue(y), where the animal value, including the household and 
other offices, yards and gardens thereunto occupied and charged (</), 
amounts to .£20 and does not exceed £40, the duty is 2d. in the £; 
where such annual value exceeds £<10 but does not exceed £60, the 
duty is 4 d. in the £ ; where Buch annual value exceeds £60, the duty 
is Gd. in the £ (h). 

(2) In the case of chargeable tenements which are not within 
the above category, where such annual value amounts to £20 and 
doos not exceed £40, the duty is 3d. in the £ ; where such annual 
value exceeds £40 but does not exceed £(>0, the duty is Gd. in the £; 
where such annual value oxecods £60, the duty is 9d. in the £ (/«). 

Tenements the annual value of which, together with the adjuncts 
above mentioned, is less than £20, are not chargeable, 

Sect. 3.— Assessment of the Duty. 

Sen- Sect. 1. -Method of An ssmrnt. 

430. The Commissioners for executing the Acts relating to the 
Inhabited House Duty are the Commissioners for the general 
purposes of the Income Tax and House Duties (commonly called 

“ Where any such dwelling-house shall ho occupied by nny person in tiade who 
shall exposo to sale and sell any goodn, waios, or luordmndise in any shop or 
•warehouse, being part of the same dwelling-house, ami m tho front and on the 
ground or basement storey thereof." Compare llou&o Tax Act, ISOS (48 Goo. 3, 
c. 53), Schod. 13, r. 3, p. 184, ante. Ami see, as to the meaning of “ shops” and 
" war chouses " respectively, p. 191, pout. 

(il) House Tax Act, 1851 (14 & 13 Viet. c. 36), Sched., extended to hotels 
etc. not licensed for tho sale of excisable liquor by tho House Tax Act, 1871 
(34 & 35 Viet. c. 103), s. 31. In order that licensed premrses may bo chargeable 
with the lower duty, it would seem that tho occupior must bo the person 
who is duly licensed ; and where a building is lot out in two tenements, one as a 
club and the other as a licensed hotel, the landlord being chargeable for the 
whole (Ilouse Tax Act, 1808 (48 Geo. 3, e. 55), Schod. "B, r. 6), he is chargoa's ’o 
at tho higher rate ( Inland Revenue v. Campbell (1899), 2 F. (Ct. of Sess.) 244. 
As to licensed promises generally, see title Intoxicating Liquors. 

(e) House Tax Act, 1851 (14 & 15 , T ict. c. 36), Schod. 

(/) Customs and Inland Bevenuo Act, 1890 (53 & 54 Viet. o. 8), s. 26 (1), 
by which the benefit of the lower rate is extended to dwelling-houses occupied 
by a person for the main purpose of letting furnished lodgings therein as a 
means of livelihood upon application by such person to the Commissioners 
of Inland Bevenuo, made after registering his name in a list of lodging-houso 
keepers to be kept by them. A hydropathic establishment which receives 
patients as well as ordinary guests is not a lodging-house within the section, 
and is chargeable at the higher rate ( Stratheam Hydropathic Co., Ltd. v. 
Inland Revenue (1681), 8 B. (Ct. of Sess.) 798, decided on the Customs and Inland 
Revenue Act, 1890 (53 & 54 Viet. o. 8), s, 31). 

(g) Not more than one acre of garden or pleasure ground is to bo valued ox 
charged together with tho dwelling-house (House Tax Act, 1808 (48 Goo. 3, e. 
55), Sched. 13, r. 2). Market gardens or nursery gaidens, if occupied by a 
maiket gardener or nurseryman bond fide for the sale of the produce thereof in 
the way of his trade, are uot to be included (House Tax Act, 1851 (14 & 15 Viot. 
0 . 36), s. 3. 

( h) Ibid,, Sched.; Customs and Inland Revenue Act, 1890 (53 & 64 Viet. o. 8), 
a. 25. 
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the General Commissioners) or any two or more of them acting in sect. 8. 
their respective districts, and they are assisted in the performance Assessment 
of their duties by a clerk, assessors, inspectors, surveyors and of the Duty, 
collectors (i). 

In districts outside the metropolis the assessors, or, in their Their 
default, the surveyors, and inspectors, are required to assess and 
deliver a certificate of every dwelling-house, cottage, or tenement It , non . 
of whatever description within their district, of the annual rent of metropolitan 
£20 and upwards, and tfo include in the assessment houses or districts, 
tenements that are then unoccupied ( k). 

For this purpose thoy have power at seasonable times, but not Inspection, 
moro than twice a yoar, to viesv and examine each dwelling-house, 
taking to their assistance, whon necessary, a constable, headborough, 
tithing man, or other officer of the parish or place, who is required 
to assist them ( l ). 

These assessments when brought in are considered by the Com- Passing of 
miBsioners, and if necessary amended, and are then signed and assessments, 
allowed by them (m ). 

This procedure, however, is not applicable to districts to which Proceduie 
the Valuation (Metropolis) Act, 18G9 (n), applies. In such districts * within 
the gross value of a house stated in the valuation list, for the time di®trfc^°M 8n 
being in forco therein, is deemed to be the full and just yearly rent defined by 
thereof for the purpose of the Acts relating to tho Inhabited Valuation 
House Duty (o), and consequently the Commissioners have no \ l ct e 
functions to exercise in regard to valuation. In these districts 
the functions of the assessors aro performed by the surveyors (a). 

The gross value above mentioned is defined to mean the annual “ dross 
rent which a tenant might reasonably be expected, taking one year TR,UC -” 
with another, to pay for an hereditament, if the tenant undertook 
to pay all usual tenant’s rates and taxes, and tithe commutation 
rentcharge, if any, and if tho landlord undertook to bear the cost 
of tho repairs and insurance and the other oxpenses, if any, 
necessary to maintain the hereditament in a state to command the 
rent $). 

431. The valuation list for the districts comprised within the Period 
Valuation (Metropolis) Act, 18G9 (c), continues in force for five during which 
years from the 6th April in the year succeeding that in which it in** 
___ _ force. 


(t) Taxes Management Act, 1880 (43 & 44 Viet. c. 19), se. 5 (1), 27 (1). For 
the mode of appointment of the commissioners and tho officers mentioned, and 
their qualifications and duties, see title Income Tax, YoL XVI., pp. 612, 613 
et sea. 

(4) House Tax Act, 1803 (43 Geo. 3, c. 161), as. 10, 16 ; see also Taxes 
Management Act, 18S0 (43 & 44 Viet. c. 19), ss. 49, 50. The penaltvfor neglect 
of this duty is a sura not exceeding £20, and not less than £5 (ilouso Tax Act, 
1803 (43 Geo. 3, c. 161), s. 10). 

(0 Hid., s. 60. 

(m) Hid., s. 62; Taxes Management Act, 1880 (43 & 44 Viet. o. 19), es. 49, 60. 
(») 32 & 33 Viet. o. 67. 

(o) Valuation (Metropolis) Act, 1869 (32 & 33 Viet. c. 67), s. 45 ; and see title 
Income Tax, Vol. XVI., p. 620. 

(o) Taxes Management Act, 1880 (48 & 44 Viet. c. 19), s. 43. 

(}) Valuation (Metropolis) Act, 1869 (32 & 33 Viet. c. 67), s. 41 
(c) 32 & 33 Viet. c. 67. 
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is made, subject to any alterations that may be made by any sup¬ 
plemental or provisional list (d). 

In districts outside the metropolis the valuation is nominally 
made for the current year only; but in practice it also is usually 
quinquennial, a provision being inserted in the Finance Act of each 
of the four years subsequent to the year in which the assessment 
is made, which enacts that the value adopted for the previous 
year shall bo the value for the current year, and the value so 
adopted for these years cannot during that period be questioned 
by appeal ( e ). During these subsequent years the inspectors 
and surveyors are the persons who certify tho assessment to the 
Commissioners (/). 

In England the assessment is made for the year commencing on 
tho 6th April to the following 5th April, inclusive (g ). It is payable 
on or before the 1st January in the year of assessment (7i). 

Sdb-Seot. 2 .— Principle of Valuation. 

432. In districts comprised within the Valuation (Metropolis) 
Act, 1869 (i), the value of a tenement for the purposes of tne duty 
is, as already stated ( k ), the gross value appearing in the valuation 
liBb for the time being. In districts not so comprised the value to 
be taken is, similarly, the full annual or rental value of the house, 
together with such accessory tenements as are assessable with it, 
and not the net or poor rate value (Z). 

The assessor is to make his assessment from the best information 
he can obtain of the annual value of the dwelling-house, which in 
all cases is to be the actual amount of the rent at which tho houses 
are let, or if not let, the rent which it is worth to be let by the 
year (m). 

For this purpose neither tho gross nor the net annual value 
appearing in the current valuation list for the poor rate is binding 
either upon the Crown or upon the person assessed, though the 
former is often in practice followed (a). 

(d) Valuation (Metropolis) Act, 1869 (32 & 33 Viet, c 67), b. 43. 

(e) See, e.g., Finance Act, 1906 (6 Euw. 7, c. 8 ), e. 6 (3); Turner v. Carlton, 
[1909] 1 K. B. 932. 

i f) Finance Act, 1896 (59 & 60 Viet. c. 28), 8 . 30. 
g) Taxes Management Act, 1880 (43 & 44 Viet. c. 19), a. 48. 
h) Ibid., s. 82. 

*) 32 & 33 Viet. c. 67. 

k) See p. 187, ante, and.title Income Tax, Vol. XVI., p. 620. 

1) Walker, v. Brialey, Or inter v. Fleming, [1900] 2 Q. B. 735. In these 
cases the statutory powers of valuation are fully discussed; the decisions were 
principally basod upon the initial words of the House Tax Act, 1808 (48 Geo. 3, 
c. 55), Sched. B, and upon r. 11 (ibid.). As to the value of a “ tied ” house, see 
Inland Revemuev. Edinburgh Corporation (1903), 5 F. (Ct. of Sees.) 876; and see 
p. 189, jmt. 

(pi) House Tax Act, 1808 (48 Geo. 3, c. 65) Sched. B, r. 11 . The expressions 
“full annual value ” and “ such value ” in Sched. B, rr. 8 , 9 and 10 (ibid.), also 
mean rental value. These rules are, however, in practice never applicable, 
because at the present day the poor rate is not made upon the full annual value, 
but upon the net annual value, i.e., the rental value after making the statutory 
deductions for cost of repairs, insurance, and other expenses. The effective 
rule for valuation is therefore ibid., r. 11. See Walker v. Brialey, Grinter v. 
Fleming, supra. 

(«) Will her v. Brialey, Grinter v. Fleming, aupra. 
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Where the house is in fact let at a rack rent, such rent is the b®ot. s. 
value for the purpose of the duty(o), but a “tied” rent of a Assessment 
licensed house, in the ordinary case where the tenant is under of the Dnty. 
covenant to buy his excisable liquors from the landlord, does not <> Tied "rent, 
constitute the rent of the house for the purpose of assessment to 
the inhabited house duty, if, in fact, such covenant be an onerous 
covenant ( p ). 

Where a single sum is payable as rack rent for the demise of Rent for 
a house, together with chattels and furniture, the rent should be 
apportioned and the valuation should be based upon so much 
thereof as the Commissioners find to be payable in respect of the 
house irrespective of the chattels ( q). 


Sob-Sect. 3. —Frocedin e Subsequent to Assessment. 

433. The surveyor of taxes, on behalf of the Crown, has the 
right to make supplementary and additional assessments in order 
to rectify any omission or undercharge in an original assessment (r). 

Any party charged with the duty has a right to appeal to the 
General Commissioners against any original, supplementary or 
additional assessment ( r). 

There is a right of appeal from the General Commissioners on 
any point of law to the High Court of Justice by way of case 
stated (r). 

The remedy of the Crown for non-payment of the duty is by 
information or by distress (>•). 

Sect. 4. —Exemptions and Abatements. 

Sub-Sect. 1. —Unoccupied Houses and Houses in Charge of a Caretaker (s). 
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434. It will have been seen (a) that a house is “ occupied,” and Houses which 
thercfoie chargeable to the duty if it is furnished as a dwelling-house, arc nnoccu- 
notwithstanding that no one has in fact slept or resided in it during occupied 
the year of assessment. But a house which is neither occupied only by a 
nor furnished for occupation, and remains so for an entire quarter, caretaker 
is, under the conditions mentioned below, not chargeable; and a ent'r^quarter 
house or tenement from which the owner or occupier has bond fide are not 
removed and which is wholly unfurnished at the time of making chargeable, 
the assessment is to be deemed and taken to be unoccupied and 


(o) Campbells y. Inland Revenue Commissioners (1880), 17 Sc. L. E. 23; and 
see Turner y. Carlton, [1909] 1 K. 11. 932. 

l p) Walker v. Brisley, Orinter y. Fleming, [1900] 2 Q. B. 735. 

lq) OampbeUs y. Inland Revenue Commissioners, supra. 

(r) In these matters the procedure in respect of Inhabited House Duty is 
practically identical with that in respect of Incom e Ta x, and is fully dealt with 
under that heading; see title Income Tax, Vol. XVI., pp. 679 et seq. See also 
title Bankruptcy and Insolvency, Vol. II., p. 376. 

(#) As the Inhabited House Duty is imposed only upon dwelling-houses which 
are inhabited, it is not, of course, accurate to speak of the immunity of houses 
which are wholly unoccupied as an exemption. But, on the other hand, the 
Immunity of a house which is occupied by a caretaker is properly an exemption, 
and is so treated in the House Tax Act, 1806 (48 Geo. 3, o. 68), Soiled. B. 
It is convenient, therefore, to treat the two oases together. 

(a) See note (•), p. 182 , ante. 
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not liable to assessment, although left to the charge of a person or 
servant who has been placed and dwells therein solely for the pur¬ 
pose of airing the same and preventing depredation or injury to the 
premises ( b ). 

Immunity upon similar lines is granted by way of exemption 
in the case of houses the keeping of which is left to the charge 
of a person who does not pay rates to the Church or poor, and 
who resides therein for the purpose of taking care thereof (c). 

435. Various provisions are made for the purpose of prevent¬ 
ing the duty from attaching to a houso which remains unoccupied 
in the above sense for any period not less than a full quarter of 
a year and for securing payment of the duty when it becomes 
occupied ( d ). They may be summarised as follows :— 

A person who comes into occupation of such house must give 
notieo thereof to the assessor. If lie neglects to give such notice 
he is liable to a penalty of £5. On giving such notice he is to be 
charged with the duty only from the end of the quarter preceding 
the commencement of his occupation; but in default of such notice 
he is to be charged for the whole year (e). 

Houses becoming unoccupied after assessment are to be charged 
for the whole year unless notice in writing of the fact is given to 
the assessor (/). 

When a change in the occupation of a house takes place after 
the assessment is made, the duties for the year are payable by 
the successive occupiers or owners according to their periods of 
possession, and will be discharged for such portion of the year, if 
any, during which the house is unoccupied (p). 

When the tenant or occupier quits after an assessment has been 
made, the duty for the quarter or quarters of the year during which 
tho house continued wholly empty and unoccupied is to be 
remitted (h). 

A house not built or completed when the assessment is made is, 
on becoming occupied, to be charged only from the end of the 
quarter preceding the date of occupation, upon notice boing given. 
In default of notice, or when the house becomes occupied within tho 
first quarter of the year, the duty is payable for the entire year (t). 

(5) House Tax Act, 1825 (6 Geo. 4, c. 7), s. 3. Tho immunity from duty will 
be lost if tho caretaker's functions are not conflnod to the purposes mentioned 
( London Library v. Carter (1800), 38 W. R. 478). As to meaning of “ person or 
servant,” the cases cited in note (v) on p. 193, post, may be consulted. 

(c) House Tax Act, 1808 (48 Geo. 3, o. 55), Sched. B, Exemptions, Case 5. 
As to caretakers of houses or tenements used for business or professional 
purposes, see p. 195, post. 

(el) Unoccupied houses as well as those which are occupied are to be entered 
on the assessment lists, and assessed by the Commissioners (see p. 187, ante), and 
according to the statutory provisions, exemption from the duty can be obtained 
only upon application to tho Commissioners. But in practice where the conditions 
of exemption apply no such application is required. 

(e) House Tax Act, 1803 (43 Geo. 3, o. 161), 8. 15. See Be Colyton (1820), 
8 Price, 117. 

(/) House Tax Act, 1803 (43 Geo. 3, o. 161), s. 15. 

(g) House Tax Act, 1808 (48 Geo. 3, o. 55), Sched. A, r. 5< 

(it) Ibid. ; House Tax Act, 1825 (6 Geo. 4, o. 7), s. 2. 

(t) Ibid., s. 2. 
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Sub-Sect. 2. — Crown Property. 

436. Any house belonging to His Majesty or any of the Royal 
Family, except the private estates of the Sovereign, and any public 
office for which the duties payable before 1808 had been paid by 
the Crown or out of the public revenue, is exempt from the duty, 
upon notice being given to the assessor (j ). 

The private estates of the Sovereign are subject to the duty as 
well as to other taxes, and they are paid out of the privy purse ( k ). 

Sub-Sect. 3. — Charitable Institutions. 

437. Any hospital, charity school, or house provided for the 
reception or relief of poor persons, is exempt from the duty upon 
notice being given to the assessor (/). 

Sub-Sect. 4 — Premises mtd for Business Purposes. 

438. The statutory rule which provides that shops and ware¬ 
houses attached to or communicating with a dwolling-house shall 
be valued therewith for the purposes of the inhabited house duty (m) 
was subject to two exemptions:— 

(1) An exemption is mado in favour of warehouses and buildings 
upon or near adjoining wharfs, if occupied by wharfingers having 
dwelling-houses upon the wharfs for the residence of themselves 
and their servants employed thereon (a). 

(2) Also in favour of such warehouses as are distinct and separate 
buildings and not part of the dwelling-house or of a shop attached 
thereto, but employed solely for the purpose of lodging goods, wares, 
and merchandise, or for carrying on some manufacture (notwith¬ 
standing that the same may adjoin to or have communication with 
the dwelling-house or shop (o)). 

The latter exemption does not extend to the shops themselves, 
or to show-rooms, however extensive, where goods are exposed for 
inspection and purchase by retail customers (p). 

A further exemption was granted (q) in the case of tenements 


(/) House Tax Act, 1808 (48 Qoo. 3, c. 55), Sehed. 13, Exemptions, Caso 1; 
House Tax Act, 1803 (43 Geo. 3, c. 161), s. 17. As to Crown privilege in relation 
to taxation, see Goomber v. Berks Justices (1883), 9 App. (Jus. 61 (a case decided 
upon the Income Tax Acts). See also titles Constitutional Law, Vol. YII., 
pp. 118 et seq.; Income Tax, Vol. XVI., pp. 631 et sea. 

(k) See Crown Piivato Estates Act, 1862 (25 & 26Vict. o. 37); Crown Private 
Estates Act, 1873 (36 & 37 Viet. c. 61); and title Constitutional Law, 
Vol. VII., p. 277. 

( l) Houso Tax Act, 1808 (48 Geo. 3, c. 55), Sehed. B, Case 4; House Tax Aot, 
1803 (43 Geo. 3, c. 161), s. 17. The construction and scope of this exemption 
is discussed under title Cuakities, Vol. IV., pp. 213, 214. 

(m) House Tax Act, 1808 (48 Geo. 3, o. 55), Soiled. B, r. 3; and see p. 184, 
ante. 

i n) Ibid, 
o) Ibid. 

p) Be British and Foreign Bible Society (1875), 1 Tax Cas. 13; Maple <£ Co. 
v. Wilson (1901), 85 L. T. 229. 

(q) House Tax Act, 1817 (57 Geo. 3, c. 25), ss. 1, 2, as amended by Bevenue 
Act, 1867J30 & 31 Viet. c. 90), s. 25; and by Statute Law Bevision Aot, 1873 

g 6 & 37 Viet. o. 91), and Statute Law Bevision Aot, 1890 (53 & 54 Viet. c. 33); 
ouse Tax Act, 1832 (2 & 3 Will. 4, o. 113), s. 3. 
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or buildings, or parts ot tenements or buildings, whicl£having been 
previously occupied as dwelling-houses by persons who have since 
gone to reside in taxable dwelling-houses elsewhere, are used wholly 
as houses for trade (r) or as warehouses for lodging goods, or as 
shops or counting-houses, no person dwelling therein except in the 
daytime. 

The foregoing exemptions in relief of trade have been extended 
and to a considerable extent superseded by a more recent enact¬ 
ment («), which in two sub-sections extends exemptions to houses 
occupied for any purpose of trade or business, or of any profession 
or calling, and, under certain conditions, to single tenements in a 
house, if used for any of such purposes, or if unoccupied. The 
provisions are as follows :— 

Sub-sect. 1. "Where any house, being one property, is divided into, 
and let in, different tenements, and any of such tenements 
are occupied solely for the purposes of any trade or business, 
or of any profession or calling by which tho occupier seeks 
a livelihood or profit, or are unoccupied, the person charge¬ 
able as occupier of the house is at liberty to give notice in 
writing at any time during the year of assessment, to the 
surveyor of taxes for the parish or ph-ce in which the house 
is situate, stating the facts; and aftor the receipt of such 
notice by the surveyor, tho Commissioners acting in the 
execution of the Acts relating to the inhabited house duties 
are, upon proof of the facts to their satisfaction, to grant 
relief from the amount of duty charged in tho assessment, 
so as to confine the same to the duty on the value at which 
the house should, in their opinion, have been assessed, if it 
had been a house comprising only the tenements other 
than those which are occupied as above mentioned or which 
are unoccupied (t). 

Sub-sect. 2. Every house or tenement which is occupied solely 
for the purposes of any trade or business or of any profession 
or calling by which the occupier seeks a livelihood or profit 
is to be exempted from the duty by the said Commissioners 


(r) As to tho meaning of “ trad© ” used in a like nonnection in tho Roveuue 
Act, 1869 (32 & 33 Viet. o. 14), s. 11 (repealed), see Rushy v. Newaon (1875), 
L. 11. 10 Exch. 322 ; Keene v. Daahwood (1877), 36 L. T. 215 ; Bank of India v. 
Wilson (1877), 3 Ex. D. 108; Keen v. Fuller and Horsey (1877), 1 Tax Cas. 194 ; 
Scottish Widows' Fund v. Inland Revenue ( Solicitor ) (1875), 2 R. (Ct. of Sess.) 394; 
Edinburgh Life Assurance Co. v. Inland Revenue (Solicitor ) (1875), 2 R (Ct. of 
Bess.) 394 ; and also Re Seottish National Insurance Co. (1875), 1 Tax Cas. 11; 
Re Caledonian Fire and Life Insurance Co. (1875), 1 Tax Cas. 12. 

(s) Customs and Inland Revenue Act, 1878 (41 & 42 Viet. c. 15), s. 13 (repoal- 
ing the Revenue Act, 1869 (32 & 33 Viet. c. 14), s. 11), which seems to have hud 
tho double object of extending the exemption hithorto confined to premises 
occupied for the purpose of any trade, and at the samo time of remedying the 
grievance of owners of flats consequent on the decision in A.-G. v. Mutual 
Tontine Westminster Chambers Association (1876), 1 Ex. D. 469, 0. A., so far as 
that decision affected flats containing tenements any of whioh were occupied 
solely for the purposes of trade. See Grant v. Langston, [1900] A. C. 383, 
per Lord MacnAohten, at p. 395. 

(t) Customs and Inland Revenue Act, 1878 (41 A 42 Viet. o. 10), s. 13 (1). 
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upon proof of the facts to their satisfaction, and this exemp- Scot. i. 
tion is to take effect although u servant or other person may Exemptions 
dwell in such house or tenement for the {protection thereof (u). Bud Abater 

The term “ servant ” here means only a menial or domestic menta. 
servant employed by the occupiers; and the expression “ other 
person ” means any person of a similar grade or description not 
otherwise employed by the occupior and engaged by him to dwell 
in the house or tenement solely for its protection (r). 

439. These provisions have given rise to much litigation, and it Points 
cannot be said that the truo construction is yet on all points clear, decided on 
but it is conceived that the following propositions represent the structfonof 
result of the decisions:— tbelast- 

1. In order to bring the case within sub-sect. 1, the whole or, men f 0n6 '| 

at any rate, substantially the whole house must be divided enac raen 
into separate tenements, and unless this is the case neither 
the landlord nor the occupier of any tenement therein can 
claim the exemption (n). 

2. The division contemplated is a structural division, or at any 

rate a physical division of a permanent nature (£>). 

8. Further, in order to bring the easo within sub-sect. 1, the entire 
house or, at any rate, substantially the whole must, in addi¬ 
tion, be either actually let in separate tenements at the time, 
or, at any rate, be habitually so lot. The fact of the landlord 
reserving any substantial part for his own use is fatal to 


(a) Customs and Inland Revenue Act, 1878 (11 & 42 Viet. e. 15), s. 13 (2). 

(v) Customs and Inland Rovouuo Act, 188] (44 & 45 Viet. c. 12), s. 21. 
Before the passing of this amending provision, tlie expression “ servant or other 
person ” in tho Customs and Inland Rovouuo A< t, 1878 (41 & 42 Viet. C. 15), 
<- 13 (2), was the subject of tho following decisions which aro now no longer 
diieetiv m point:— Yewens v. Noah fa (1.880), 6 Q. D. I). 530, C. A.; City Bank v. 
Last (1831), 47 L. T. 254; Woatlen v. Rolfe (1881), 47 L. T. 152; Re Ainslie 
(18811, 1 Tax Cas. 342 ; Rolfe v. Hyde, (18.81), 6 Q. 13. D. 673; Cowan and 
K lr‘i< han v. Inland Revenue, Scottish Widows' Fund v. Inland Revenue (1880), 7 R. 
,Ct. of Sees.) 401. 

(а) London and Westminster Ranh v. Smith (1902), 87 L. T. 244 , 246, H. L. ; 
Yorkshire Insurance Co. v. Olai/ton (1.881), 8 Q. B. D. 421, C. A. ; Chapman v. 
Royal Rank of Scotland (1881), 7 Q. 15. J). 136; Russell v. Contis (1881), 0 R 
(Ct. of Sees ) 261; Knight v. Manley (1905), 92 L. T. 506; Walnngham (Lord) v. 
Styles (1894), 3 Tax Cas. 2-17 ; Coike v. Rrims (1883), 10 It. (Ct. of Sess.) 1128; 
\isbct v. M’ limes, Mackenzie and Lari, head, (1884), 11 It. (Ct. orSoss.) 1095; Clerk 
v. British Linen Co. (1885). 12 R. (Ct. of Sess.) 1133 ; Smiles v. Crooke (1S8G), 
13 E. (Ct. of Sess.) 730; Allan v. Miller (1889), 16 R. (Ct. of Sess.) 557 ; Grant 
v. Langston, [1900] A. C. 383; Union Bank of Scotland v. Inland Revenue (1901), 
3 F. ( 6 t. of Sess.) 771; Murdochs v. Inland Revenue (1904), 7 F. (Ct. of Sess.) Ill; 
Nkholls v. Mahm, [1906] 1 K. B 272. 

(б) Chapman v. Royal Bank of Scotland, supia; Russell v. Contis, supra; Corks 
v. Rrims, supra; Iloddmot v. Home and Colonial Stores, [1896] 1 Q. B. 169. These 
cases seem to show that original stvnctuial division between the tenements is 
not uecessaiy; that tlie sciewing up and barring of tho door of communication 
is sufficient; that possibly heavy doois constantly kept locked and bolted might 
suffice (jur Lord BkaMPTOu iu London and Westminster Rank v. Smith, supra, 
at p. 246); but that a mere contractual division, or the shutting, or even locking 
of an ordinary door between two roomB would not satisfy the section. See, 
however, the observations of Phiulimorb, J., in Knight ▼. Manlei/, supra, at 
p. 509. 

H.L.—XVII. ,r 
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tho chiim, whether on the part of the landlord or of any 
occupier (c). 

4. Where the conditions as regards division and letting are not 
fulfilled, the landlord or owner is chargeable with the duty 
for the entire house, including the parts occupied by his 
tenants (d). Where they are fulfilled, he is chargeable only 
in respect of such parts of the house as the exemption does 
not apply to (c). 

6. The two sub-sections are entirely separate and distinct, and 
an occupier is entitled to relief if his case comes within 
either of them(/'). 

6. Where two tenements under one roof aro structurally separate 

from top to bottom, with separate entrances from the street, 
each tenement may constitute a house or tenement within 
sub-sect. 2, and if either tenement is occupied solely for 
the purposes of any trade, business, profession or calling, 
exemption from the duty may be claimed in respect of such 
tenement; and this is tho < ase though one or both of such 
tenements are in the occupation of tho owner (rj). 

7. It seems that a self-contained flat to which the occupier has 

access by a staircase in common \v,th tho tenants of the 
other flats, the landlord having tho key and tho control 
of the staircase, is not a house or tenement within sub¬ 
sect. 2, and that an occupier using such Hat bolely for the 
purposes of his trade, business, profession or calling, is not 
entitled to exemption from the duty unless he can bring his 
case within sub-sect. 1 (/i). 

(c) London and Westminster Bank v. Smith (1002), 87 L. T 214, Li. L ; 
Chapman v. Roiinl Rank of Scotland (1 SSI), 7 Q. B. I). ISO, and the other cases 
cited m note (a) on p. 193, ante; Huddmot v. Home and Colonial Stoics, [1M16] 
1 Q. B. 180. In tho Scottish courts it has been held that whine tho wliolo houso 
is let to one person, ami tho lessee sublets one part, which foims a holf-contmnod 
tenement, returning tho rest himself for business put poses, tho business promises 
are exempt (Smilcsv. Croohc (188(1), 13 It. (Ct. of Seas.) 730; Allan v. Mith r (1889), 
16 II (Ct of Seas) 1133). But those cases seora to be inconsistent with Hoddini't 
v. Home and Colonial Stores, supra, and cannot, it. is submitted, be rolled upon. 
If they are rightly decided it would apnear to follow that tho lessee of a house, 
for however long a term, is in a more favourable position us iegaida exemption 
than the freeholder, and a sub-lessee of a tonoinont in a inoro favourable 
position than an original lessee. 

(d) London and Westminster Bank v. Smith, supra. Tho case then falls within 
tho Ilouse Tux Act, 1808 (48 Goo. 3, o. Schott. B, r. 6 ; sco pp. 181. 18.;, ant". 

(e) Customs and Inland Be venue Act, 1878 (11 & 42 Yict. c. 15), s 13 (1); 
seo p. 192, ante. 

(/) Grant v. Langston, [1900] A. C. 383. 

(</) Grant v. Langston , supra, whore there was a building of two stones under 
ono roof, and the owner occupied the ground floor for his business as a licensed 
victualler, and the upper storey as his dwelling-house, tho two tenements 
being separate throughout without inter-cornmunication and having separate 
entiances to the street, and it wits held that tho owner was entitled to exemp¬ 
tion in respect of his business promises under tho Customs and Inlund Revenue 
Act. 1878 (41 & 42 Viet. c. 15), s. 13 (2); see p. 192, ante. And see Chapman 
v. Royal Bank of S' otland, supra. 

( h ) London and Westminster Bank v. Smith, supra; Yorkshire Insurance Co. 
Y. Clayton (1881), 8 Q. B. D. 421, 0. A. The common staircase Boetns to be the 
circumstance which differentiates flats such as those which were in question 
in the case of Wahingham (Lord) v. Stifles (1894), 3 Tax Cns. 247, from the 
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8. If more than one person thus dwells in the house in the capacity 
of caretaker, the benefit ui tue exemption is taken away (£); 
and whether the caretaker be a servant or “ other person,” 
he must dwell in the house for its protection, and if he 
dwell Ihere for other purposes also, the benefit of the 
exemption is taken away (a). 

Sub-Sect. 5. —Homes used for P\o>id\ng Separate Dwellings, 

• 

440. A house which, so far as it is used as a dwelling-house, is 
used for the sole purpose of providing separato dwellings, is to be 
dealt with as follows ( l ):— 

(1) The value of any duelling therein of an annual value of 
below £20 is to be excluded from valuation. 

(2) The rate of duty in respect of any dwelling therein of an 
annual value of £20. hut not exceeding £10, is to be reduced to 3 d. 

(3) The rate of duty in respect of any dwelling therein of an 
annual value exceeding £10, but not exceeding £G0, is to be 
reduced to Cut. 

The exemption and the abatement specified in (1) and (2) 
respectively are not to take effect (hi), except upon production of a 
certificate of the medical officer of health for the district (u), to the 
effect that the house is so constructed as to afford suitable accom¬ 
modation for each of the families or persons inhabiting it, and that 
due provision is made for their requirements. 

The medical ofiicor is, upon request by the poison who would be 
liable to pay the house duty, to examine the house, for the purpose 
of ascertaining whether such certificate can piopeily be givon, and, 
if so, to certify according]}' (o). 


toiiernoiils in (haul v. 1 am/.di-n, |_1 !K>0] A. 3S3 (m>c London and Westminster 
Jtnrdr v. Smith (1902), 87 L. 1\ 244, H. L., per Loiil Hhampion. at p. 218). Tho 
proposition in the text cannot, however, be logmdod on indisputable having 
regard to Lord Davey’s expulsion of opinion hi tho case of Giant v. Langston, 
Bii],ra, at p. 397, tint Iho woid “ touemunt ” must Imvo ihe same moaning in 
tho Customs and Inland Revenue Act, 1878 (41 & 42 Viet. c. la), s IS (2), as 
it has in s. 13 (1) (ibid ). It is to bo remaiked, however, that if this be so, the 
condition as regai dt» letting in s. 13 (1) (ibid.) would appear to bo inopeintive, 
since an occupier {or business purposes of a divided tenement, who is excluded 
from claiming exemption under s. 13 (1) (ibid) by reason of the whole houso 
not being let, would be exempt under s. 13 (2) (ibid.). 

(i) Ht tjut/tnv. Wayatl ,1885), 14 Q. li 1J 838. Rut soe Inland Revenue v. 
Standard Life Assurarue Go. (1894), 21 11. (Ut. of Se&s.) 820, whore this decision 
is doubted by Loid Adam. 

(k) Inland Reee.nut v. Standard Life Aesmance Co., supra; Lamhton v. Kerr 
[1895] 2 Q. H. 233 ; London Libiarg v. Carter (1890), 38 W. R. 47H ; Smiles v. 
Merchant Co. of Edinburgh (1889), 2 Tax Cas. 533; London and Wrstvnnster 
Hank v. Smith, siii")a, and for caws pievums to the amending Act, Customs 
and Inland Revenue Act, 1 SSI (44 & 45 Viot. c. 12), see note (v), p. 193, 
ante, 

(l) Revenue Act, 1903 (3 Edw. 7, c. 40, ss. 11, 17, and Sclied. For the 
purpose of this Act, the otherwise repealed Customs and Inland Revenue Act, 
1890 (53 & 54 Viet. c. 8). s. 28 (2), ioniums in force. See also the Customs and 
Inland Revenue Act, 1891 (54 & 55 Viet. c. 25), s, 4 (2). 

(m) Revenue Act, 1903 (3 Edw. 7, c. 46), s. 11 (2). 

(«) See title Public Health and Local Administration. 

pjj Customs and Inland Revenue Act, 1890 (53 & 54 Viet. c. 8), s. 26 (2). 

H 2 
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If the authority is of opinion that the duties which would 
devolve on the medical officer could not be performed by him 
without interference with the due performance of hi* ordinary 
duties, it may appoint some other legally qualified medical prac¬ 
titioner, having the same qualification, to act in his place, whose 
certificate shall have the same effect (p). 

441. In order to entitle a particular dwelling to exemption, or 
abatement, it would seem that it is not necessary that there should 
be a structural division of each set of rooms from the others. A set 
of rooms consisting of a bedroom, sitting-room and kitchen opening 
upon a landing, the lodgor having tho use, in common with other 
lodgers, of the front entrance and hall, is entitled to the exemption 
or abatement ( q ). Cubicles, however, provided for sleeping only, 
the inmates having access in common to adjoining dining-rooms, 
reading-rooms and kitchens, are not separate dwellings entitled to 
exemption or abatement (r). 

If any one of the tenements is used as a shop as well as a dwelling- 
house, the exemption or abatement is excluded as regards the whole 
house (s). 


(p) Customs and Inland Kevonue Act, 1890 (53 it 54 Viet. c. 8), a. 20 (2). 

Uf) Seaman v. Lee (1899), 68 L. J. (Q. u.) 693. 

hr) London County Council v. Cook, [1906] 1 K. 11. 278. 

(a) Hillman v. Anker son (1906), 96 L. T. 452. 


INHERITANCE. 

See Copyholds; Descent and Distribution; Executors and 
Administrators; Real Property and Chattels Real. 
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Part I.—Nature of Remedy and 
Jurisdiction. 

Sect. 1. — Restrictive and Mandatory Injunctions. 

442. An injunction is a judicial process whereby a party is 
ordered to relraiu from doing or to do a particular act or thing. 
In the former case it is called a restrictive injunction, and in the 
latter a mandatory injunction (n). 

formerly the Court of Chancery would not direct the performance 
of a positive act, but by restraining a defendant from allowing 
things to remain as thoy were, ns, for example, from allowing 
buildings to remain on land, indirectly accomplished the eamo 
result. An order so framed was called a mandatory order; but 
now all mandatory injunctions are in the direct mandatory form, 
and not in the indirect form hitherto used (/,/). Thero is now no 


(а) As to tlio nature and extent of the equitable remedy by way of injunction, 
see title Equity, Vol. XIII., pp. 46 et sey. An injunction wasformerly enforced 
by means of a writ of injunction, but writs of injunction have now been abolished 
and an injunction iB by judgment or order, but any such judgment or order 
has the same effect as a writ of injunction previously had (R. S. <!, OnL'oO, 
r. 11). 

(б) Jackson v. Normanby Brick Co., [1899] 1 Oh. 438, C. A.; and see Guinness 
v. Fitzsirrums (1884), 13 L. R Ir. 71 (where a mandatoiy injunction to an evicted 
tenant to remove timber was granted in the direct form); Jhdwell v. Holdon 
(1890), 63 L. T. 104 (where North, J., inndo the order in the direct form in 
order that any danger of misapprehension rau.ht be avoided on the part of the 
defendant, who was in a humble position in life); see u1m» Davies v. Gas Light 
and Coke Co., [1909] 1 Ch. 708, 0. A. If a mandatory injunction in the negative 
form formerly in use is obtained, it can be enforced by obtaining a supplemental 
order fixing a time for compliance, and then moving for an attachment or 


Definition of 
injunction. 


Jurisdiction 
to giant 
mandatory 
injunctions. 
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skct. i. question as to the jurisdiction of the court to grant mandatory 
Restrictive injunctions, and where the court is satisfied that a substantial 
and wrong has been done and there has been no delay or acquiescence, 

Mandatory it will, in a proper case, not hesitate to grant a mandatory 
Injunctions, injunction (c). 

Shot. 2. —Perpetual and Interlocutory Injunctions. 

Perpetual 443. A perpetual injunction is based an a fiual determination 
injunction. of the rights of the parties, and is intended permanently to 
prevent infringement of those rights and obviate the neces¬ 
sity of bringing action after action in respect of every such 
infringement (d). 

Does not run 444. An injunction, being personal, does not run with the 
with lam). land (e). 

Interlocutory 445. The object of an interlocutory or interim injunction is to 
injunction. preserve matters in statu quo , until the case can be tried (/). Such 

an injunction, therefore, only continues in force until the hearing of 
the cause, or until further order, when, as is usually the case, the 
order is so framed. It cannot be considered in argument as 
affecting the ultimate decision of a cause (<;). In granting an 
interlocutory injunction the court acts in aid of the legal right, on 
the principle of preserving property until a legal decision can be 
had on the rights of the parties (/t). It doeB not assume finally to 
dispose of tho legal right (i), and will only impose such restraint as 
may suffice to stop the mischief complained of, or, where the object 
is to stay further injury, to keep things as they are at the 
moment (/c). Such an injunction is in effect a substitute for the 


committal (see p. 291, post), upon proof of personal service of both orders 
(Alansell v. Jones, [1905] W. N. 168, V. A.; Smith y. Smith (1875), L. R. 20 
Kq. 500; Hermann Looq v. Bean (1884), 26 Ch. D. 306,314, O. A.). It has been 
Haul that tho power of granting mandatory injunctions must bo exercised with 
tho greatest possible care ( Iseuberg v. East India House Estate Co. (1863), 3 
De G. J. & Sm. 263, per Lord Westbcky, L.C., at p. 272), but every injunc¬ 
tion, whether restrictive or mandatory, ought to be grunted with care and 
caution, and no more care or caution is required in the case of a mandatory 
injunction than a restrictive injunction ( Smith v. Smith, supra, per Jessel, 
M.R., at p. 604 ; see Lawrence v. Horto, (1890), 59 L. J. (cn.) 440). 

(r) Smith v. Smith, supra; Shiel v. Godfrey tk Go., [1893] W. N. 115. As to 
the protection of contractual rights by a restrictive or mandatory injunction, 
see p. 235, post. 

(d) See Imperial Got Light and Coke Co. (Directors ) y . Broadbent (1859), 7 H. L. 
Cas. 600. 

(e) A.-G. v. Birmingham, Tame, and Rea Drainage Board (1881), 17 Ch. D. 
685. 0. A.; A.-G. y. Dorking Union Guardians ( 1882), 20 Ch. D. 695, C. A. 

(/) Plimpton y. SptHer (1876), 4 Ch. D. 286, 289, C. A.; Blaae Point Syndi¬ 
cate, Ltd. v. Eastern Concessions, Ltd. (1898), 79 L. T. 658, 6(12. As to interim 
orders, see p. 277, post. 

(g) Drew y. Harman (1818), 5 Price, 319, 322. 

(h) Saunders y. Smith (1838), 3 My. & Cr. 711; Hilton v. Granville (Earl) 
(1841), Or. & Ph. 283, 292. 

(i) Harman y . Jones (1841), Or. & Ph. 299; Preston y . Luck (1884), 27 Ch. D. 
497. 606, 0. A. 

(k) Bluhemore y . Glamorganshire Canal Navigation (1832), 1 My. & K. 164, 
186; Harman y . Jones, supra , 
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damages which might be assessed for the period between the issuing 
of the writ and the trial (l ); and so a claim for such an injunction 
may be joined with a claim for the possession of land, though 
probably a claim for a perpetual injunction could not be so joined 
without leave (m). 


Beot. 8. —Ancillary Accounts. 

446. Where a man establishes his right to a perpetual injunc¬ 
tion, the court will also* where the case so requires, give him an 
account, that his remedy may be complete (u); but before the 
Judicature Acts, if for any reason the injunction was refused, there 
could be no account, for there was nothing to which the juris¬ 
diction of equity could attach, the right to an account being 
dependent on the right to the injunction (o). The right to an 
account may be lost by delay (a), even though an injunction is 
granted (b). The account is limited to the actual profits made by 
the wrongdoer, and cannot bo extended so as to cover the damage 
sustained by reason of rneroly tortious acts unaccompanied by 
profit (c). The account will be limited to a period of six years before 
the date of the commencement of the action (d). 

447. Where a doubt exists as to the legal right, and especially 
when an injunction might be a great hardship on the defendant, 
an interlocutory injunction will be refused, on the defendant 
undertaking to keep an account (c). 


(l) Read y. Woiton, [18931 2 Ch. 171, 174. 

(m) Ibid.; R. S. 0., Ord. 18, r. 2; but me Kendrick v. Huberts (1882), 46 
L. T. 59 

(n) Baity v. Taylor (1829), 1 ltuss, & M. 73; Smith v. London and South 
Western Rad. Co. (1854), Kay, 408; Race’s Patent Candle Co. v. Bauwen’s Patent 
Candle Co. (1858), 4 K. & J. 727. 

(o) I bid. In Price’s Patent Candle Co. v. Bauwen’s Patent Candle Co., supra, the 
tulo was held equally applicable, although the ground for refusing the injunction 
in that case was that theie was nothing left upon which it could operate, the 
stock of the dofeudants, iu respect of which the injunction was sought, having 
l>een sold before the hearing. In the case of mines, however, on account may 
be had even though no injunction would lie ( Parrott v. Palmer (1834), 3 
My. & K. 632, 612). Damages cannot be given as well as an account, see 
p. 215, post. 

S o) Parrott v. Palmer, supra, 
b ) Harrison v. Taylor (1865), 11 Jur. (n. s.) 408. 

(c) Colburn v. Simms (1843), 2 Hare, 543,560; Powell v. Aiken (1858), 4 X. & J. 
343, 351; Muddock v. Blackwood, [1898] 1 Ch. 58. 

(d) Crosslry v. Derby Gas Light Co. (1834), 4 L. J. (on.) 25 ; Dean y. Thuaite 
(1855), 21 Bear. 621; but the account would not be bo limited in a case of fraud 
in which steps were taken to secure secrecy and prevent discovery (Dean y. 
Thwaite, supra; Bulli Coal Mining Co. v. Osborne, [1899] A. O. 351, P. U.). As 
to the difficulties which BOinetimes arise in working out a decree for an account, 
in consequence of which an arrangement or compromise is often come to, see 
Orosley v. Derby Gas-Light Co. (1838), 3 My. & Or. 428. 

(e) BramweU v. Halcomb (1836), 3 My. & Or. 737, 739; Saunders v. Smith 
(1838), 3 My. & Cr. 711, 738; Spottiswoode v. Clarke (1846), 2 Ph. 154 (cases of 
copyright); Morgan v. Seaward (1836), 1 Web. Pat. Cas. 167; Neilson v. Thomp¬ 
son and Forman (1840), 1 Web. Pat. Cos. 275, 286; Clarke y. Nichols (1895), 12 
B. P. O. 310; Holophane, Ltd., O’Clary and Davis v. Berend (O.) <£• Co., Ltd. 
(1897), 15 R, P. 0. 18. The plaintiff is entitled to a formal undertaking to 
account f Thomson ▼. Hughes (1890), 7 R. P. 0. 71, 76). 
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448 . An account may also be ordered to be kept when an 
interlocutory injunction is refused (/), or when an injunction is 
stayed pending an appeal (g). 

Sect. 4. — Jurisdiction. 

449 . The power to grant an injunction docs not depend upon the 
existence of property. Independently of any question as to the 
right at law, the Court of Chancery had an original and indepen¬ 
dent jurisdiction to prevent what it consideied an injury, whether 
arising from a violation of an unquestionable right or from a 
breach of contract or confidence (h). 

450 . The jurisdiction to grant relief by way of injunction was 
formerly only exercisable by the Court of Chancery (i), but courts 
of common law were empowered to grant injunctions in certain 
casea (A), and the jurisdiction of the Court of Chancery and the 
common law courts having been transferred (l) to the High Court 
of Justice, every branch of the court has now, therefore, jurisdiction 
to grant injunctions in all cases in which courts of equity or 
common law could formerly grant such relief (m). 

451 . It has aho been specially provided t t) that an injunction 
by interlocutory order (o) may bo granted in all cases in which it 
appears to the court to be just or convenient that such order shall 
be made; and that any such order may be made unconditionally or 
upon Riich terms and conditions as the court shall think just. 

This provision did not alter the piinciples upon which Lhe court 
acted in granting injunctions (p), but was intended only to do 


(/) Seo p, 222, post. 

(g) Kaye v. Chubb <£ Sons (1886), 4 II. P. C. 23. 

(A) Albert (Prince) v. Strange (1849), 1 Mac. & G. 25 ; Pollard v. Photographic 
Co. (1888), 40 Ch. D. 315, 354 ; and see Qoodesonv. Gallatin ( 1771), 2 Dick. 455, 
as to the origin and extent of the jurisdiction ; Bee also p. 255, post. 

(*) As to the jurisdiction generally and the cases in which the courts exer¬ 
cised jurisdiction m respect of injunctions before 1875, sou title Equity, 
Vol. XIII., pp. 46 65. 

( k) The emuts of common law could giant, injunctions in the case of patents 
under the Putent Law Amendment Act, 1852 (15 & 16 Vn t. c 83), repealed by 
the Patents, Designs, and Trade MarKs Act, 1883 (46 A 47 Viet. c. 57). See 
also title Equity, Vol. XIII., p 51. 

ri) By the Judicatuie Act, 18.73 (36 & 37 Viet c. 66), s. 16. 

(m) lieddow v. Bedduw (1878), 9 Ch. D. 89, 93. This jurisdiction is practically 
unlimited, except for the fact that it can only be exercised where it is light or 
just tu do so; 'but what is right or just must be decided not by the caprice of 
the judgo, but according' to sufficient legal reasons or on settled legal principles 
(ibid.). 

(w) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25 (8). As to the latter part 
of this provision, dealing with applications for injunctions before, at, or after the 
hearing, in the case of any threatened or apprehended waste or trespass, see 
pp. 232, 233. post. 

(o) These woids are not confined in their meaning to an order made between 
writ and final judgment, but mean an order other tnan a final judgment in an 
action, whether made before judgment or after (Smith v. Cowell (1880), 6 
a B. D. 75, 0. A.). 

(p) Fletcher v. Rodgers (1878), 27 W. R. 97, C. A.; Day v. Broumrigg (1878), 
10 Uh. D. 294, 307, O. A.; Gaskin v. Bails (1879), 13 Oh. D. 324, 0. A. 
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away with certain technical difficulties with respect to injuno- Sect. 4. 

tions (q). It did not enlarge the jurisdiction of the court so as to Jurisdiction. 

enable it to grant an injunction in a case in which, before the 

provision came into force, there was no legal right on the one side 

or no legal liability on the other at law or in equity (r). It did, 

however, give to the court power, when dealing with legal rights 

which were under its jurisdiction independently of this provision, 

if it should think it just or convenient, to superadd to what would 

have been previously the remedy, a remedy by way of injunction (a); 

and now, therefore, whenever a legal right, which can he asserted 

either at law or in equity, does exist, then, whatever the previous 

practice may have been, the court is enabled by virtue of this 

provision, in a proper case, to grant an injunction to protect that 

right (b). 

The words “just or convenient *’ in the above provision must be Const™* 
read “just as well as convenient” (c). They do not mean that the or°con-" ^ U8t 
court can grant an injunction simply because tlio court thinks it icnicnt." 
convenient, but mean that the court should grant an injunction for 
the protection of rights or the prevention of injury according to 
legal principles (d). They confer no arbitrary nor unregulated 
discretion on tho court, and do not authorise it to invent new 
modes of enforcing judgments in substitution for the ordinary 
modes («). 

452 . It is also provided that in any cause or innttor in which Prevention of 
an injunction has been or might have been claimed, the plaintiff J^inuance 
may, before or after judgment, apply for an injunction to restrain of wrongful 
the defendant from the repetition or continuance of the wrongful act or breach 
act or breach of contract complained of, or from the commission oIcontract - 
of any injury or breach of contract of a like kind relating to the 
same property or right, or arising out of tho same contract; and 


(q) Fletrhrr v. Rogers (1878), 27 W. R. 97, U. A. 

[r) North London Rati. (Jo. v. Great Northern Rail. Co. (1883), 11 Q. B. D. 30, 
C. A; Kitts v. Moore, [1895] 1 Q. B. 253, 0. A.; and see Dicks v. Brooks (18SU), 
1 5 Ch. D. 22, per Bacon, V.-C., at p. 25; but see cunt)a, Thomas v. Williams 
(1880), 14 Ch. D. 864, per Fry, J., at p. 87J. It has dealt only with the pro¬ 
cedure and not with jurisdiction, at all (North London Rail. Co. v. (heat Northern 
Rati. Co , supra, per Brett, L J , at p. 36) 

(a) North London Rail. Co. v. Great Northern Rail. Co., supra, per COTTON, 
LJ., at p. 39. 

(b) Cork Corporation v. Rooney (1881), 7 L. R. Ir. 191, 200; North London 
Rad. Co. v. Great Northern Rail. Co , supra ; Richardson v. Afethtn / School Board, 
[1893] 3 Ch. 510 ; Cummins v. Perkins, [1899] 1 Ch. 16 20, C. A ; and see 
l/edleq v. Bales (1880), 13 Ch. D. 498: Smith v. Cowell (1880), 6 Q B. D. 75, 
78, 0. A.; Aslatt v. Sunt ham] da i Corporation (1880), 16 Ch. D. 143; StannarJ 
v. St. Giles, Cumbirue/I, Vestry (1S82), 20 Ch. D. 190, C. A. The prerogative of 
the Crown to intervene in actions affecting the rights and revenue of the 
sovereign has not been affected by the Judicature Acts (seo A.-G. v. Constable 
(1879). 4 Kx. I). 172). The revenue sido of the King’s Bench Division is tho 
proper tribunal for these matters ( Stanley (Lord) v. Wild if? Son, [1900] 1 Q. B. 
256, C. A). 

(c) Day v. Brownriyq (1878), 10 Ch. D. 294, 0. A.; and see Beddow v. Beddoru 
(1878), 9 Ch. D. 89. 93. 

(rf) Beddow ▼. Betldow, supra, at p. 93; Aslait v. Southampton Corporation 
(1880), 18 Ch. D. 143, 148. 

(«) Harris r. Beauchamp Brothers, [1894] 1 Q. B. 801, 808, 0. A. 
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the court may grant the injunction either upon or without terms, 
as may be just(/’). 

453 . Injunctions, both perpetual (y) and interlocutory ( k ), can 
be granted by the county court (i) in cases within its jurisdic¬ 
tion (k). Where an injunction and damages are granted by the 
county court, an appeal lies without leave against the granting of the 
injunction only, as distinct from the damages (l). 

454 . Where a statute provides a particular remedy for the 
infringement of a right thereby created (m)‘ or existing at common 
law (n), the jurisdiction of the court to protect the right by injunction 
is not excluded unless the statute expressly or by necessary implica¬ 
tion so provides (o); but where the legislature has pointed out a 
special tribunal, another court will not, as a general rule, restrain 
proceedings before it by injunction ( p). 

455 . In granting an injunction the court acts in personam (q), 
and will not suffer anyone within its reach to do what is contrary 
to its notions of equity, merely because the act to be done may 
be iu point of locality beyond its jurisdiction (r). 


(/) R. 8. 0., Ord. .'•>(>, r. 12; and as to interlocutory ir junctions, see p. 217 ,potst. 

te) Martin v. Bannister (1879), 4 (1. 11. D. 491, 0. A. 

(A) Richards v. Cullerne (1881), 7 Q. 11. D. 628, 0. A. 

ft) Judicature) Act, 1873 (36 & 37 Viet c. 66), s. 89. 

(A) Generally, as So tho jurisdiction of the county court to gTant an injunc¬ 
tion, see title County Courts, Vol. VIII., pp. 433, 504, 592. 

(1) Brune V. James, [1S98] 1 Q. B. 417; and see title COUNTY COURTS, 
Vol. V1IL, p. 602. 

Ini) Coojmr v. Whiltingham (1880), 15 Ch. 1). 501. 

}n) Stevens v. Chown, Stevens v. Clark [1901] 1 Ch. 894. 

(o) See cases cited in notes (m), (n), supra, and A.-G. v. Aehborne Recreation 
Ground Co., [1903] 1 Ch. 101; Yorkshire Miners ’ Association v. Howden, [1905] 
A. C. 256, 280; A.-O. v. I Vimbtedon House Estate Co., Ltd., [1904] 2 Cn. 34; 
Carlton Illustrators v. Coleman <fc Co., Ltd., [1911] 1 K. B. 771, 782 (penalty 
for past breaches and injunction against future breaches). As to joining the 
Attorney-General, see Devonport Corporation v. Toner, [1902] 2 Ch. 182 ; 
affirmed, [1903] 1 Ch. 759, C. A.; A.-G. v. Pontypridd Waterworks Co., [1908] 
1 Ch. 3S8. 

(p) Stannard v. St. Giles, Cambenvell, Vestry (1882), 20 Ch. D. 190, C. A.; 
Grand Junction Waterworks Co. v. Hampton Urban Council, [1898] ‘1 Ch. 331; 
Merrick v. Liverpool Corporation, [1910] 2 Ch. 449; and seo p. 262, post. In 
Hayward v. East London Waterworks Co. (1884), 28 Ch. D. 138, the court 
declined to restrain the defendants from cutting off the ■water supply from the 
plaintiffs house, on the plaintiff refusing to give an undertaking to commence 
proceedings with due speed before justices for the settlement of the dispute 
between Him and the defendants, in accordance with the provisions of the 
Waterworks Clauses Act,.1847 (10 & 11 Viet. c. 17), s. 68. 

(q) Hope v. Carnegie (l.) (1868), L. R. 7 Eq. 254. As to restraining foreign 
proceedings, see pp. 263 et seq., post. 

(r) Carron Iron Co. v. Madaren (1855), 6 H. L. Cas. 416. As to the grounds 
of the court’s jurisdiction, and the effect thereof upon land abroad, seo, 
generally, titles Conflict of Laws, Vol. VI., pp. 202 et seq., 244 et seq., 284, 
300; Equity, Vol. XIII., pp. 48, 66. The court will not make a decree to 
give effect to contractual lights relating to immovables which the lex red sitre 
treats as incapable of creation ( Bank of Africa, Ltd. v. Cohen, [1909] 2 Ch. 129, 
O. A.; and see M'llwraith v. Smiley (1892), 8 T. L. E. 690, C. A.; and title 
Confliot of Laws, Vol. VI., pp. 238, 242. As to contracts illegal by English 
law, see ibid., p. 244; and compare Austria ( Emperor ) v. Day and Kossuth 
(1861), 3 Be G. F. & J. 217, 242, O. A., where an injunction was granted at the 
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A suit instituted merely to support political power and 
prerogative will not lie entertained, but a foreign sovereign may sue 
and cun obtain an injunction for a wrong done to him by an 
English subject, unauthorised by the English Government, in 
respect of property belonging to him, either in his individual 
or corporate capacity (#). 

The court has no jurisdiction to enforce or givo relief against the 
breach of an engagement entered into with a foreign Government (t), 
oven against the property of such Government in this country (tt), 
nor to grant an injunction against a foreign ambassador who does 
not submit himself to the jurisdiction of the court (a), nor to prevent 
a foreign sovereign from removing his property in this country ( b ). 

A man cannot be restrained from applying to a foreign sovereign 
for a concession nor, if the concession is granted, from using the 
grant made by the same authority, and the fact that the concession 
ho grau ted is inconsistent with one previously granted makes no 
difference (c). 

456 . In a proper case an injunction will be granted to restrain 
a department of the British Government from doing a mere 
ministerial act, if it does not involve an interference with the public 
duty of the department (rZ). 

On the principle that the court in granting an injunction acts in 
personam, an application to Parliament could be restrained in a 
proper case(<;), but a proper case for the purpose does not often 
occur (/). 

457 . The court Inis no jurisdiction to prevent the commission 
of acts which are merely criminal or illegal, and do not affect any 
rights of property (#). If, however, the criminal or illegal act 
involves an injury to property, the court can interfere on the 
ground of injury to property (h). 


suit of the Emperor of Austria to i('strain tho manufacture and circulation of 
fji trious notes. 

la) Austria (Emperui) v. Day and Kossuth (1861), 3 De G. F. & J. 217, 0. A. 

(t) Gladstone v. Ottoman Bank (1863), 1 Hem. & M. 505. 

iu) Smtth v. Weguelin (1869), L. R. 8 Eq. 198 ; Twycross v. Dreyfus (1877), 6 
Ch. D. 605, 0. A. 

(а) Gladstone v. Musurus Bey (1862), 1 Hem. A M. 495, 504. 

(б) Vatameur v. Krupp (1878), 9 Ch. D. 351, C. A., nor vill lie lose bit 
rights by submitting to be made a defendant in an aotion for the purpose of 
obtaining his propeity (ibid.). 

(c) Gladstone v. Ottoman Bank, supra. 

(a) Ellis v. Grey (Earl) (1833), 6 Sim. 214, 223. 

(e) Storktcm and Hartlepool Rail. Co. v. Leeds and Think and Clarence RaiL 
Cos. (1848), 2 Ph. 666; fleathrote v. North Staffordshire Rail. Co. (1850), 2 
Mac. & G. 100, 109; and see Ware v. (hand Junction Water Worls Co. (1831), 2 
Russ. & M. 170. 

(/) Ih'aihcole v. North St«ffardshire Bail. Co., supra; Steele v. North Metro¬ 
politan Rail. Vo. (18G7), 2 Ch. App. 237 ; Re London, Chatham and Dover Rail¬ 
way Arrnvyement Am, 1867, Ex parte London, Chatham and Dover Rati. Co. 
(1869), 20 L. T. 718, C. A. 

(y) A.-O. v. Sheffield Gas Consumers Co. (1853), 3 Do G. M. & G. 304, 820, 
C. A. ; Austria (Emperor) v. Day and Kossuth, supra, at pp. 250, 253. 

(h) Ibid.; Macaulay v. Shackell (1827), 1 Bli. (n. s.) 96, 127, H. L. ; Springhead 
Spinning Co. v. Riley (1868), L. R. 6 Eq. 551. 
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Sect. 1 .—Perpetual Injunction. 

Sub-Sect. 1 .—In General. 

458 . As a general rulo, before a perpetual injunction can be 
granted, the party applying must establish his legal right(t), but 
as soon as he has established his legal right and shown that it has 
been violated, then, unless lb ore is something special in the case, 
he is entitled, as of course, to a peipetual injunction to prevent 
the recurrence of the violation (a). The injunction may he granted 
even though no damage has been caused (li), and though the 
injury complained of has ceased after action brought, but bofoie 
trial (c); but in the latter case the court can, in tho exercise of its 
discretion, refuse to interfere (d). It is not necessary to apply in 
the first instance for an intcrlocutoiy injunction (e). 

A peipetual injunction cannot, as a rule, be granted before the 
hearing (j ), but where, as is often the case, on a motion for an 
interlocutory injunction ( g), the parties agree that the motion shall 


(t) SpotUswm de v. ('lath' ( 18*1 li), 2 Ph. I .VI , Impeital Gas Lit)hi and ('<>ke Co. 
(Directors) v. Broadbent (1859), 7 II. L. Caa <>00. Even before the Judicatuie 
Acta a Comt of Chanceiy could determine tbe question and giant a peipetual 
injunction without leqmring tho plaintiff first to establish his light at law, if a 
case was piesented which 8nti>>f.ied the coin t that such a com.se, if adopted, would 
do justice between tho paities (Macon v Jones (1839), 4 My. & Or. 433, 43(5, 45/; 
Putts v. Levy (18.54), 2 Diew. 272; and see Graiely v. Bain at d (1874), L. It. 18 
Eq. 518 (whore the question of law was decided on the motion, on tho ground 
that the effect of leaving it to tho heating would be to min one of the parties)). 
As a general rule, however, where the plaintiff's legal right was disputed, the 
court would not grant a perpetual injunction without putting the plaintiff to 
establish his right at law (Motley v. Down man (1837), 3 My. & Cr. 1, 14, 17; 
Bramwell v. Halcomb (1836), 3 My. & Cr. 737; liar,nan v. Jones (IS 11), Cr. & Pb 
299; Nor tun v. Ntcholls (18.58), 4 K & J. 475; Cardiff'Corj>oration v. Cardiff 
Waterworks Go. (1859), 4 I)e (1. & J. 596, C. A.), unless theie was no possible 
defence or no conflict of evidence whatever (Eadenv. Firth (1863), 1 Hem. & M. 
573), or tho circumstances of the case were verv special fas in Bacon v. Jones, 
su/cra, l‘oth v. Inn/, sujia, and Glately v. Barnaul, sn/,ra). 

(a) Impel tal Gas Light and. Cole Co. (I hr a tots) v. Broadbent, supra, at p 612; 
Fullwnotl v. Fullnami (187S), 9 Ch. D. 176, Marlin v. Pure, [1S14] 1 Ch 276, 
286, C. A. Per this purpose tho award of an arbitrator is equivalent to a veulict 
(Imperial Gas Light and Coke Co. (IhiPetois) v. Broadbent, supra). 

(b) Pennington v. Brinsop Hall < onl Co (1877), 5 C'h. D. 769; Jones v. 
Llanrwst Urban Council, [1911] 1 Ch. 393, 402. 

(c) Cluster (lhan and Ciutphr) v. Smelting Corporation, Ltd. (1901), 85 Ij. T. 67. 
(a) Dunning v. Grusvevor Dames, Ltd, [1900) W. N. 2ho; (kur <t Co. v. Bath 

Gas Light ami Coke Co., [1900] \V. N. 265, n ; Batt heller v. Tunbridge Wells Gas 
Co. (1901), 84 L. T. 763 ; Burbir v. I’enleu, [1893] 2 Ch. 447, 460 ; Cluster (Dean 
and Chapter) v. Smelting Cur/nnation, Ltd., siijcra. 

(e) Dantes v. Maishull (No. 1) (1861), 1 Picw & Sm. 657,660; explaining 
Bacon v. Jones, sujira; Gate v. Abbot (1862), 8 Jur. (n. s.) 9S7. 

U) j>ai/ v. Snee (1814), 3 Yes. * B. 170. 
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be treated as the trial of the action, a perpetual injunction can 
then be granted ou motion in a proper case ( h ). 

An injunction will, as a rule, be granted if it will restore or tend to 
restore the plaintiff to the position in which he stood previously to the 
commission of the acts complained of, and in which he has a right to 
stand, and if the injury complained of is of such a nature that 
damages will not be an adequate compensation (t). 

The fact that only very small or nominal damages have been 
recovered in the actiop is not, of itself, a sufficient ground for 
refusing an injunction ( k): but it will be taken into consideration, 
for the court has regard to all the surrounding circumstances in 
considering whether or not it should grant an injunction, and does 
not confine itself to the dry strict rights of the plaintiff and 
defendant ( l ). 

459 . The position and rights of third partios or strangers to the 
suit will ho considoied (m), hut the more fact that a plaintiff sues 
at the instigation of another is not of itself sufficient to prevent 
him from obtaining an injunction on the merits of the case(w)* 

460 . It is the very first principle of injunction law that prifnd 
facie the court will not grant an injunction to restrain an actionable 
wrong for which damages are the proper remedy (o). Hut the fact 
that the plaintiff may have a right, to recover damages is no 
objection to the exercise of the jurisdiction by injunction, if his 
rights cannot be adequately protected or vindicated by damages (/;). 
So, also, an injunction will not bo grantod if the injury complained 
of is capable of being adequately compensated by a money pay¬ 
ment {q), especially when the plaintiff has himself treated the case 
as one for compensation (/■)■ 


( h ) AsJatt v. Sold hum/ilnn Corporation (1880), 16 Ch. D. 146, 1.50; Pollnrd 
v Photographic Co. (ISSN), 40 Oh. D. 64.3, 654, and see Morrell v. Pearson 
(1819), 12 Bcav. 284 (whoio mi interlocutory older was by consent made 
pcipetual on motion); Wilkinson v. Cummins (1856), 11 Ilure, 667, 642. 

(i) Woody Sut.li/je (1851), ‘2 Sun (N. s) 166; hnpmal Gas Light ami Coke 
Co {Direitors) v. Ihnwlinnt (18.)9), 7 H. L. Ona. 601), Pennington v. Jlunsop Hall 
Coal Co. (1877), o Cb. 13 769; S/ul/ir v. City of Lm don hlectnc Lighting Co., 
Meiix’s Brewery Co. v. City of London Electric Lightinj Co., [1805] 1 Uh. 287, 
C A. As to damages, see p. 212, post. 

(/r) Rochdale Canal Co. v. King (1851), 2 Sim. (n. fi.) 78; IVood y, Sutcliffe, ' 
supi a, at p. 166. 

(l) Wood v. Sutcliffe, supra, at p. 165 , National Prouint ml Plate Glass Insurance 
Co. v. Prudential Assurance Co. (1877), 6 Uh. 1). 757. 

(m) Maythorne y. Palmer (1864), 11 Jur. (n. S.) 260. 

(n) Colman v. Eastern Counties Rail. Co. (1816), 10 Beuv. 1. 

(o) London and Blackwall Rail. Co. y. Cross (1886), 61 Ch. D. 654, C. A., per 
Linmjbv, L.J., at p. 669. In Hodgson v. Duce (1856), 4 W. li- 576, where the 
defendnnl was a pauper, the plaintiff was granted uu injunction to restrain him 
fiorn trespassing, on the ground that, as against a, pauper, damages did not con¬ 
stitute an adequate remedy; and see p. 215, post. For the principles on which 
the court acts in awarding damages in lieu of an injunction, see p. 212, post. 

(p) Lwmteyy. Wagner (1852), 1 Do G. M. & G. 601, 616; Jordeson v. Sutton, 
Southcoates and Drypnol Gas Co., [1899] 2 Oh. 217, *268, 0. A. 

la) Wood v. Sutcliffe, supra. 

(rj Oort ( Viscountess) v. Clark (1860), 18 L T. 646, 0. A. ; and see p. 286, port. 
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Sect. 1. 

Perpetual 

Injunction. 

Injury as 
well aa 
damage 
necessary. 


Matters to be 
considered 
when injunc¬ 
tion applied 
for. 


Threatened 
invasion of 
legal right. 


Mere inconvenience is not enough to entitle a party to an 
injunction. There must be violation of a legal right {«), and the 
violation must be of a substantial character ( t ). Nor will an 
injunction be granted where the plaintiff lias a remedy in his own 
power (a). So, also, in the absence of any covenant not to do an 
act (6), an injunction will be refused where the damage complained 
of as the result of the act is not susceptible of appreciation (c). 
Moreover, the court will not order a party to do an act nnloss it is 
satisfied that he can do it ( d), and sometimes, where the granting 
of the injunction would place the defendants in a position of extreme 
difficulty and might prove unnecessarily oppressive, the court will, 
instead of granting an injunction, make a declaration establishing 
the plaintiff’s right to relief, and give the defendants a reasonable 
time to do what is necessary to euro the mischief, with liberty to 
the plaintiffs to apply at the end of that time for an injunction (c). 

461 . In the case of a negative covenant the court will enforce 
compliance by injunction without regard to the question of conveni¬ 
ence or the amount of damage caused; but where an injunction is 
sought in respect of an affirmative covenant, tho court will consider 
whether the injury it is asked to restrain is an injury which, if done, 
can be remedied, whether or not it is an injury which can be 
sufficiently atoned for in damages, whether it the act was done the 
right to damages for it could be decided exhaustively once and for 
all by one action, or whether a Berios of actions would be 
necessary for the purpose of recovering damages from time to 
time, and whether the effect of assisting tho plaintiff would be 
to cause possible damage to the defendant very much greater 
than any possible advantage which the plaintiff would derive (_/). 

462 . Where a plaintiff has established liis legal right and the 
fact of its infringement and that further infringement is threatened 
to a material extent, he is entitled to an injunction to rostiam such 
threatened infringement upon the ordinary legal principles upon 


(a) Day v. Bruwnrtyg (1873), 10 G’h. D. 294, C. A.; Street v. V'.inn Dunk of 
Spain and England (1885), 30 Oh. D. 160. Nor will an injunction be granted to 
prevent annoyances by a move stranger ( Best v. Drake (1863), 1 W. It. 229). 

(I) Llandudno Urban Council v. H r oods, [1899] 2 Ch. 706, 710; Behrens v. 
Richards , [1905] 2 Ch. 614, 022 ; and see Martin v. Douglas (1807), 16 W. R. 

' 268, 270; Leahy, Kelly and Lealu/ v. Glover (1393), lOIi. 1‘. C. Ill, 100, II. L .; 
Rutter tfc Co. v. Smith (1900), 18 li. P. C. 49. 

(a) Elliman, Sons <£ Co. v. Carrington & Son, Ltd., [1901] 2 Oh. 276, 279. 

§ See, in the case of contracts, pp. 235 et sey., post 
Ingram v. Morecraft (1863), 33 Beav. 49. 

A.-G. v. Colney Hutch Lunatic Asylum (1868), 4 Ch. App. 146, 164; 
Gloasop v. Heaton and Islenorth Local Board (1879), 12 Ch. D. 102, 127, O. A.; 
A.-G. v. Dorking Union Guardians (1882), 20 Ch. D. 595, 0. A.; Evans y. 
Manchester, Sheffield, and Lincolnshire Rail. Co. (1887), 36 Ch. D. 626, 639; 
A.-Gry. Clerkenwell Vestry, [1891] 3 Ch. 527; and ace Charles r. Finchley Local 
Board (1883), 23 Oh. D. 767. 

(p) Islington Vestry ▼. Hornsey Urban Council, [1900] 1 Ch. 695; and see 
Hood v. Sutcliffe (1851), 2 8im. (N. s.) 163 ; Smith v. Baxter, [1900] 2 Ch. 138. 
(/) Doherty v. Allman (1878), 3 App. Cas. 709, per Loid Cairns, L.O., at 

f . 720; and see Cooke v. Forbes (1867), 1J. B. 5 Eq. 166; McEacharn v. Colton r 
19021 A. C. 104, 107, P. 0. 
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which the court acts in granting injunctions (g). If the plaintiffs 
right to relief rests mainly on damage which has not been actually 
suffered but is likely to accrue within a reasonable time, the court 
will take that fact into consideration and grant an injunction (h). 
So, also, where the plaintiff’s legal right is not disputed an injunc¬ 
tion may be granted to restrain the commission of an apprehended 
or threatened act, on the ground that the act, if done, will violate 
the plaintiff’s legal right, if he can show a strong case of probability 
that the apprehended mischief will in fact arise (i). The mere 
fact that the defendant denies any intention of committing the 
act complained of is not of itself a sufficient ground for refusing 
relief (k), but an injunction may not he granted if the defendant, 
even though he assoits his right to do the act, not only says that 
he has no present intention of doing it, but undertakes to give 
reasonable and sufficient notice before attempting to do it(f). So 
also where, on the defendant being served with the writ, the 
plaintiff is offered and may obtain all the relief that he seeks, and 
the offor is one which he ought to have accepted, an injunction 
may be refused (hi)- Nor will the court restrain future acts of a 
wrongdoer unless it is plain that they will bo of a wrongful nature (n). * 
Where there seems to he no probability that the act complained of 
will be repeated, the court will sometimes make a declaration 
only, with liberty to apply for an injunction if necessary(u). 

If, however, the defendant claims and insists upon his right (p), 


(y) Martin v. Price, [1894] 1 Ch. 278, S heifer v. City of London Electric 
Lighting Co., Meux's Brewery Co. y. City of London Electric Lighting Co., [1895] 

1 Ch. 287, 0. A.; Jordeson v. Sutton, Southcoatcs and Dry pool Gas Co., [1899] 2 
Ch. 217, C. A.; Cowper y. Laidler, [1903] 2 Ch. 337. 

(A) Di'hcr v. Popham, Ila<tford & Co. (1890), 03 L. T. 379. The possible 
future application of tbe plaintiff's premises is an element to be taken into con¬ 
sideration in an action to restrain the obstruction of ancient lights (ibid.). See 
also Hodges v. Loudon Tiams Co. (1883), 12 Ci. II. D. 105, where the plaintiff 
who, as manager of the defondant company, had become under the statutes 
and rules for the regulation of stage carnages the licensee of its vehicles, on 
ceasing to be Buch manager was grunted an injunction restraining the company 
from using his name upon tho number plates on its carriages. 

[») Crowder v. Tinkler (1816), 19 Ves. 617, 622 ; Itipon (Earl) v. Hobart (1834), 
3 My. & E. 169; I/ainrs v. Taylor (1846), 10 Beav. 75; Hertz v. Union 
Bank of London (1854), 24 L. T> (o. s.) 186, V. A. ; Hejiborn v. Lordun (1865), 

2 Hem. & M. 345; A.-G. v. Kingdon-upon-Thames Corporation (1865), 34 L. J. 
(OH.)481; Danny. Bryan (1872), 71. H. Eq. 143 ; Pattismm v. (hiford (1874), L. 11. 
18 Eq. 259 ; Goodhart v. llyett (1883), 25 Ch. I). 182 ; Fletcher v. Healey (1885), 28 
Ch. I). 688; Phillips v. Thomas Qi890), 62 L. T. 793; A.-G. y, Manchester 
Corporation, [1893] 2 Ch. 87; A.-G. v. Mathmmes and Pembroke Joint Hospital 
Boatd, [1904] 1 I. R. 161; A.-G. V. Nottingham Corporation, [1904] 1 Ch. 
673. 

(k) Jackson y. Gator (1800), 6 Yes. 688; and see Potts v. Levy (1854), 2 Drew. 
272, 279. It is not sufficient ground for granting an injunction, however, that 
if there be no such inteution, it will do tho defendant no harm (Dunn v. Bryan 
(1872), 7 I. R. Eq. 143 ; und see p. 218, j>oat). 

(l) Cowley (Lord) y. Byas (1877), 5 Cb. D. 944, C. A. 

(m) Jenkins v. Hope, [1896] 1 Ch. 278; and see Proctor r. Bay ley (1889), 42 
Ch. D. 390, C. A. But the plaintiff has a right to have tbe undertaking given in 
court ( Jenkins v. Hope, supra). 

(n) Aldebert y. /,ea/(1864), 3 Now Rep. 455. 

(o) Wilcox v. Steel, [1904] 1 Ch. 212, 0. A. 

(p) Tipping v. Eckersley (1856), 2 K. A J. 264 ; Phillips y. Thomas, supra. 


Seot. 1. 

Perpetual 

Injunction, 
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Injunction. 


Sect. 1. 
Perpetual 
Injunction. 

Acquiescence 
and delay. 


Delay 


or gives distinct notice of his intention ( q), or threatens ( r), 
or intends (0), to commit an act which, if committed, would, in 
the opinion of the court, violate the plaintiffs legal right, an 
injunction will be granted. 

463 . The principles upon which the court acts in refusing 
to grant interlocutory injunctions on the ground of acquiescence(f) 
apply also to the case of perpetual injunctions (a), but to justify 
the court in refusing relief at the hearing there must he a stronger 
caso of acquiescence than is required upon an interlocutory 
application (b). If, however, a man stands by and knowingly, 
though passively, encourages another to expend money under an 
erroneous belief as to his rights and then comes to the court for 
relief by way of a porpeiual injunction, it will be refused, ami lie 
will be left to his remedy, if any, in damages (<*). But delay in 
applying to the court, although it excites the diligence of the court 
to ascertain whether the plaintiff has stood by and voluntarily 
suffered his right to be infringed, is no bar if it can he satisfactorily 
explained ( d ). Moreover, the court will not on light grounds act 
against the legal rights of parties; there must be fraud or such 
acquiescence as in the view of the court would make it a fraud 
afterwards to insist on the legal right (<*). 

Subject to any statutory bar, mere delay in bringing an action 
in aid of the legal right is not sufficient to doprive the plaintiff of 


(?) A.-O. v. 1'orbes (1836), 2 My. & Ur. 123, 132. 

(r) Potts V. Levy (183-1), 2 Drew. 272, 279 ; Adair v. Young (1879), 12 Oh. 1). 
13, 0. A. 

(«) Hext v. Gill (1872), 7 Ch. App. 699, 711; Cooper v. Whittingham (1880), 13 
Ch. D. 601, 507. 

(t) See pp. 219 etseq., post. 

(a) Re Brittain , Ec parte White (1835), 4 L. J. (boy.) 60; see, for example, 
Gaunt v. Fynriey (1872), 8 Ch. App. 8; Rogers v. Great Not them Rail. Co. (1889), 
63 J. P. 484. 

S Pat< king v. Dubbins (1853), Kav, 1 ; Child v. Douglas (1854), oDe Gh M. 
739, 0. A.; Johnson v. Wyatt ( 1863), 2 l)e G-. J. & Sra. 18, 0. A. ; Tnmei v. 
Mir field (I860), 34 Beav. 390 ; Hogg v. Scott (1874), L. R. 18 Eq. 444 ; Price v. 
Bala and Festiuioy Rail. Co. (1884), 50 I, T. 787. The reason boing iha* at the 
hearing of the cause it is the duty of the rouit to decide upon the lights of tho 
parties, and the dismissal of the action on the giotind of acquiescence amounts to 
a decision that a light, which once existed, is ahsuluioly and foi ever lost 
[Johnson v. Wyatt, supra, nt p. 25; and see Gordon v. Cheltenham and Great 
Western Union Rail. Co. (1842), 5 Eoav. 229, per Lord Langdai.e, M.R., at 
p. 233). 

(c) Dann v. Spurrier (1802), 7 Vos. 231 ; Parrott v. Palmer (1834), 3 My. & K 
632, 610; Leeds (Duke) v. Amherst (Earl) (1846), 2 Ph. 117,123; Rochdale Canal 
Co. v. King (1851), 2 Sim. (n. s.-) 78 ; Hood v. Sutcliffe (I 80 I), 2Sim. (N. s.) 163 ; 
Catching v. Bassett (1862), 32 Beav. 101 ; Davies v. Sear (1869), L. R. 7 Eq. 427 ; 
Hatjg v. Scott (1874), L. li. 18 Eq. 444. And a party may so encourage that 
which he afterwards complains of as a nuisance, as not only to preclude himself 
from complaining of it, but to give tho adverse party a right to protection, in 
the event of his so doing (II Ultams v. Jersey ( Eail) (1811), Ur. & Ph. 91, 97). 

(d) Orosileu v. Derby Gas Light Co (1834), 4 L. J. (cn.) 25. 

(e) Mather v. Foundling flo-pital (1813), 1 Yes. & B. 188 ; Gerrard v. O'Rtilly 
(1843), 3 Dr. & War. 414, 433, 434 ; Banhhart v. Houghton (1859), 27 Beav. 425 ; 
A.-G. v. Leeds Corporatum (1870), 5 Ch. App. 583 ; Hogg v. Siott (1874), L. R. 
18 Eq. 444 ; Smith v. Smith (1875), L. R. 20 Eq. 500; Willmott v. Barber (1880), 
16 Ch. D. 96, 106 ; Russell v. Watts (1883), 25Ch. D. 559, 576, C. A.; reversed 
(1886), 10 App. Cas. 590; Proctor v. Bennis (1887), 36 Oh. D. 740, 760, 
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his rights ( J ); but long abstention from the assertion of bis rights, Seot. 1. 
coupled with an alteiation of the condition of other parties, may Perpetual 
render it unconscientious on his part to enforce his rights (y). Injunction. 


464. Sometimes the operation of the injunction will be Suspending 
postponed until a ceitain date, if there is a possibility of the ^junction, 
parties being able to come to some anaugcment (h), but not where 

the injunction applies solely to the erection or construction of new 
works in the future (i). So also where a good deal of time must 
necessarily elapse to enable the defendants, without being put to 
grievous annoyance and expense, to comply with an injunction, 
the court, in granting a peipetual injunction, will postpone its 
operation for such time as may be necessaiy to enable them to 
comply with it, with liberty to any of the parties to apply in the 
meantime ( j). If an injunction, refused by a court of first instance, 
is granted on appeal, but its operation is suspended, application 
for a further suspension should be made to the court of first 
instance (/u). 

465. An appeal does not operate as a stay of execution or of Effect of 
proceedings under the decision appealed fiom, except so far as <a PP eal - 
the court appealed from or any judge thereof or the Court of 
Appeal may direct; and no intermediate act or proceeding will be 
invalidated, except so far as the court appealed from directs ( l ). 

The fact that an appeal is pending, is no bar to the granting of a 
perpetual injunction (m), at any rate where the court does not feel 
any doubt as to tho justice of the decision under appeal («), nor is 
it, of itself, a sufficient ground for postponing tho operation of tho 
injunction (u), though, if irrepaiable damage (/») will be done to the 
appellant in the meantime, the operation of the injunction may be 
stayed on teimsfq). Mere inconvenience or annoyance is nob 
enough to induce the court to take away from a successful party 
the benefit of his decree (r). 

( f) Fulhi and v. Fulhv&iil (lS78), 9 Ch. D. 176; London, Chatham and Dover 
Roil. (to. v Bull (1882), 47 L. T. 413, 416; Nottluunhe-land (l>nlee) v. Bownuni 
(1887), 56 L T 773, 775 ; Howland v. Mtrhell (1896) 75 L, T. 65; and soo Hog;/ 
v. Scott (1874), L. ft. 18 Eq. 444 ; and titles Equity, Vol. XIJI., pp. 168, 169; 

Limitation of Actions. 

(g) Archbold y. Scully (1861), 9 H. L. Gas. 360: Gale v. Abbot (1862), 8 
Jur. (n. s.) 987, 989. 

(h) v. Cha/din (1856), 2 Jur. (n. 8.) 931 ; Smith v Smith (1875), L. ft. 

20 Eq. 500. Shiel v. Godjiey Co , [1893] VV. N. 115. 

(t) A.-Q. v. Acton Loml Board (1882), 22 Ch D. 221. 

(j) A.-G. V. Bradford Canal (I'ropi ictors) (1866), L. ft. 2 Eq. 71, 81; «oo 
Pennmqlon v. Brmsop Hall Coal Co (1877), 5 Oh. J). 769,774 ; Junes v. Llunru A 
I’rban Council. [1911] 1 Ch. 393, 411. 

(k) Shelter v. Citi/ of London Clcih ic Lighting Co., Mcux's Bn wen/ Co v. Same, 

[1895] 2 Ch 388, C A. 

( l ) it. S. 0.. Ord. 58, r. 16. 

(m) A.-G. v. Bradford Canal ( Proprietors ), supra; Penn v. Btbbg, Penn v. 

Jack, Penn v. Fe> me (1866), L. ft 3 Eq. 308. 

(n) A.-G. v. Bradford Canal ( Proprietors ), supra, at p. 79. 

(o) I Md., at p. 83. 

(p) See p. 218, post. 

(<j) Watford v. Wafford (1868), 3 Ch, App. 812. 814. As to staying the 
operation of injunctions in patent cases pending an appeal, see title Patents. 

(r) Waif ord v. Wolford, supra, ut p, 814. 
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In an action to determine the rights of claimants to a fund 
there is jurisdiction to grant an injunction to restrain all 
dealings with the fund ponding an appeal (a). Tin's jurisdiction (l>) 
ought, however, to be very carofully exercised, and so as not to 
encourage anyone to present an appeal for the purposes of 
delay (c). 

Siiii-M.cr. 2. I)nmaij,a in lint <7 Injunction. 

466 . The High (Joint of Justice has pjpwor (d), under its general 
jurisdiction, to award either damages or an injunction (e). 

The power of awarding damages in lien of an injunction is a 
discretionary power (/), which must he exorcised with an intimate 
knowledge of the facts (y). ft must be exercised so as to prevent 
people being compelled to sell their property against their will at a 
valuation (//), or to prevent a defendant from doing a wrongful 


(а) Wilson v. Chinch (1879), 11 Cli. 1). 570, 0. A.; Polini v. Gray, Slur I a v. 
Frecaa (1879), 12 Oh. I). 488, C. A. ; It. S. 0., Onl. 50, r. 3; but see Galloway 
v. London, Corporation (No. 2) (1865), 3 Do O. J. & Sm 59. 

(б) It is ba«ed upon Ihe pnnciplo which uiiiloihos nil orders for the preserva¬ 
tion of property pending litigation, naimdv, th.il the ultimately successful 
paity is to reap the fruits of tlio litigation a id not moiely to obtain a 
barren success ( Polini v. Gray, Stuila v. Fienia, supra, per Jesses, M.lt., at 

р. 443). 

(c) 1 hid., per COTTON, L J., at p. 446. 

(a) Since tho passing of the Judicature Act, 1873 (36 & 37 Viet. e. 66); see ibid., 
s. 24 (1). The Court of Chuncciy had power by tlie Chance) v Amendment Act, 
1858 (21 & 22 Viet. c. 27), s. 2, to award damages either in addition to or in sub¬ 
stitution for an injunction, if it should think tit, in every case m which it could 
grant an injunction. This Act, commonly known as Lord Cairns’ Act, remained 
in force notwithstanding the passing of the Judicature Act, 1873 (36 & 37 Viet. 

с. 66) (6ee Fritz v. Hobson (1880). 14 Ch. D. 642); and although it was repealed 
by the Statute Law Rovisjon and Civil Procedure Act, 1883 (46 & 47 Viet, 
c. 49), s. 3, the jurisdiction was continued by virtue of s. 6 (ibid.) (Sayers v. 
Col lifer (1884), 28 Ch. I). 103,0. A. (considered in Hell., [1900] l Ch. 730, C. A.); 
Dreyfus v. Peruvian Guano Co, (1889), 42 Ch. I). 66,73; see also Holland v. 
Wmley (1884), 26 Ch. D. 578; Serrao v. Noel (1885), 15 Q. B. D. 519, 0. A. ; 
Greenwood v. Hornsey (18861, 33 Ch. D. 471; Chapman, Morsons it’ Co. v. 
Auckland Union Guardians u889), 23 Q. B. D. 294, 0. A. ; Dicker v. Pophain, 
Radford & Co. (1890), 63 L. T. 379; Shvlfer v. City of London Electric Liyhtt..y 
Co., Menx's Brewery Co. v. City of London Electric Lighting Co., [1895] 1 Ch. 
287, 0. A.; Cvwper v. Laidler, [1903] 2 Ch. 337). 

(e) It is therefore no louger necessary to losort to the Chancery Amendment 
Act, 1858 (21 & 22 Viet. c. 27), s. 2 (Sayers v. Collyer, supra, at p. 109; 
Serrao v. Noel, supra). The powers of the court are now larger than those 
possessed under that Act; see Elmore v. Pirne (1887), 57 L. T. 333, per Kay, J., 
at p. 335; ttnd title Equity, Vol. XIII., p. 51. 

(f) Durell v. Pritchard (1865), 1 Ch. App. 244; Smith v. Smith (1876), 
L. R. 20 Eq. 600; Holland v. Worley, supra; Greenwood v. Hornsey, 
supra. 

(g) Greenwood v. Hornsey, supra. 

(h) Dent v. Auction Mart Co., Pilgrim v. Same, Mercers' Co. v. Same (1866), 
L. 11. 2 Eq. 238, 246; Aynsley v. Glorer (1874), L. R. 18 Eq. 544, 552; Krehl 
v. Burrell (1878), 7 Ch. D. 651 ; affirmed (1879), 11 Ch. D. 146, C. A.; Holland 
V. Worley, supra; Green wvotl v. Hornsey, supra, at p. 477; Camper v. Lav Her, 
sujira, at p. 341; Shelfer v. City of London Electric Lighting Co., Meux's 
Brewery Co. v. City of London Electric Lighting Co., supra; Murtin v. Price, 
[1894] 1 Oh. 276, C. A.; and see Gilhng v. Gray (1910), 27 T. L. R. 39; 
Woodhouse v. Newry Navigation Co., [1898] 11. B. 161, C. A. 
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act and thinking that he can pay damages for it (i). The Boot. l. 
question whether the defendant knew that he was wrong is of Perpetual 
importance (A;). Injunction. 

467- The mere fact that the damage is small is not decisive ( l), Smallness 
but if the court is of opinion that the plaintiff’s property will damage 
remain substantially as useful to him as before the act complained iminaterial - 
of, and that the injury can, without taking away the plaintiff’s 
property from him, be compensated by money, an injunction need 
not be granted (m). 


468- Where the act complained of has been done and there is Damages may 
an intention to continue it, damages may be granted (n), but awarded 
where no wrongful act has been committed but an injury is intention to 
threatened, then there is no power to give damages in lieu of an continue 
injunction (o). In the case of a continuing actionable nuisance the wron 8f ulac< - 
jurisdiction to award damageg ought only to be exercised in very 
exceptional circumstances (p). 

469. Acquiescence ( q) will also be taken into account in con- Effect of 
sidering whether an injunction or damages should be granted (?•), acquiescence, 
and an amount of acquiescence, not sufficient to bar the action, may 
be sufficient to induce the court to give damages instead of an 
injunction (s). A plaintiff may by his acquiescence preclude him¬ 
self even from recovering damages ( t ). 


470. Although the court cannot hold an injury compensated for Effect of 
by a benefit which results from it, yet the fact that a benefit does resulting 

__ benefit 


(t) Smith v. Smith (1873), L. It. 20 Hq. <500, 605; Holland v. Worley (1884), 
26 Ch. D. 578. 


(k) Smith v. Smith, supra . 

(l) Mairiott v. East <Innitonl Gas and Water Co., [1909] 1 Ch. 70; Qoodson v. 
Richardson (1874), 9 Ch. App. 221. 

(w») Holland v. Worley, supra; Rileys v. Halifax Corporation (1907), 97 
L. T. 278. As a good working rule, damages in substitution for an injunc¬ 
tion may be given wheie the injury to the plaintiff’s legal rights (1) is 
small, (2) is capable of being estimated in money, (3) can be adequately 
compensated by a small money payment, and (4) where the case is one in which 
it would be oppressive to the defendant to grant an injunction ( Shel/er v. City 
of London Electric Lighting Co, Meux's Brewery Co. v. City of London Electric 
Lighting Co., [1895] 1 Ch. 287, C. A., per A. L. Smith, L.J., at p. 322). 

(«) Shelfer v. City of London Electric Lighting Co., Meux's Brewery Co. v. 
City of London Electric Lighting Co., supra, at p. 319; Cowper v. Laidler, [1903] 
2 Ch. 337; Colls v. Home and Colonial Stores, Ltd., [1904] A. C. 179; Kine 
v. Jelly, [1905] 1 Ch. 481, 0. A. ; affirmed [1907] A. C. 1. 

(o) Dreyfus v. Peruvian Guana Co. (1889), 43 Ch. D. 316, 0. A.; but see 
Martin v. Price, [1894] 1 Ch. 276, 284, 0. A. 

(p) Shelf er v. City of London Electric Lighting Co., Meux's Brewery Co. v. 
City of London Electric Lighting Co., supra; see Pennington v. Brin sop Hal! Coal 
Co. (1877), 5 Ch. D. 769. But see, in cases of obstruction of light, Colls v. Home 
and Colonial Stores, Ltd., supra. 

(q) As to the effect of acquiesconce on the plaintiff’s right to an injunction, 
see p. 210, ante. 

(r) Lockwood v. London and North-Western Rail. Co. (1868), 19 L. T. 68, 
Sayers v. Collyer (1886), 28 Ch. D. 103, C. A.; and see Shrlfer v. City of Landar 
Electric Lighting Co., Meux's Brewery Co. v. City of London Electric Lighting 
Co., supra, at p. 322. 

(s) Sayers v. Collyer, supra. 

(<} Kelsey v. Dodd (1881), 52 L. J. (OK.) 34 ; Sayers v. Collyer, supra. 
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result to the plaintiff from the act complained of is an element to 
ho considered in deciding whether an injunction should be granted 
or damages given (a). 

471. Where damages are awarded in substitution for an 
injunction thoy must, in order to bo an adequate substitute therefor, 
cover the whole area which would be covered by tho injunction (6), 
and must therefore comprise damages which accrued after, as well as 
damages which accrued before, the issue.of the writ ( c ), even though 
tho wrongful act has come to an end before tho trial (d). Where 
an injunction is granted and the plaintiff also claims general 
damages as ancillary to tho real remedy sought, he is not entitled 
to substantial damages, hut is entitled to recover something as an 
acknowledgment of the wrong he has suffered ( e ). 

If, in an action for an injunction and compensation in damages, 
the substantial relief claimed is obtained before the action comes on 
for bearing, the plaintiff vill not be thereby deprived of his right to 
damages in lespect of the injury occasioned to him by tho delay of 
the defendants in rectifying the injury (/). 

472- Under Lord Cairns’ Act (g) damages need not be specifically 
claimed ( h). 

473. Where an injunction is asked for on tho ground that 
damages do not afford an adequate romedy, damages in respect of 
past injury may he given in addition to the injunction (i), hut an 
inquiry as to damages will not bo ordered if the plaintiff has 
opened a case of substantial injury, entitling him to an injunction 
and damages, and has failed to prove any substantial damage (.?). 

474. In a proper case damages may be assessed in court without 
an inquiry (ft). No appeal lies against an assessment of damages, 

(a) National Provincial Plate Glass Insurance Oo. v. Prudential Assurance Go. 
(1877), 6 Ch. D. 757, 769. 

(b ) Fiitz v. Hobson (1880), 14 Ch. D. 542, per Fry, J., at p. 557; see Mold v. 
Wheater oft (1860), 30 L. J. (cu.) 598. 

(c) Fritz v. Hobson, supra; Chapman, Monona <fc Co. v. Auckland Uwn 
Guardians (1889), 23 Q. B. P. 294, C. A.; Warwick and Birmingham Canal 
Navigation Co. y. Burman (1890), 63 L. T. 670; H. S. C., Ord. 36, r. 58. 

(d) Davenport v. It glands (1865), L. R. 1 Eq. 302 ; Fritz v. Hobson, supra. 

(e) IApman v. Pulnmn (Georgs ) <6 Sons. Ltd. (190-1), 91 L. T. 132. 

(/) Cory v. Thames Iron Works and Ship Budding Co. (1863), 11 W. R 589 (a 
specific porfoinmnce case). 

(g) Chanqery Amendment Act, 1858 (21 & 22 Viet. o. 27). 

(h) Cotton y. Wyld (1803), 32 Re.iv. 2(56; Belts v. Nnhon (1868), 3 Oh. A pp. 
429, 441 ; Stanley of Alderley ( Ladi /) v. Shrewsbury {Karl) (1875), L. R. 19 Eq. 
616; Crawford v. Horns'a Steam llruk and Tdc Co. (1876), 43 L. J. (CH.) 432, 
C. A (in this ease a memorandum of tho deneo was directed to be indorsed on 
the plaint ill's title-deeds); and see Boxen v. Hall (1881), 6 Q. B. P. 333, C. A. 

(i) Penn in gto n v. Bnnsap Hull Coal Co. (1877), 5 Ch. P. 769 ; see contra, 
Ear (Bey v. Granville {Lord) (1876), 24 W. It. 528; and compare Martin y. Puce , 
[1891] 1 Ch. 27(5. C. A. (where damages weie ariven m respect of injury actually 
cau^u, and an injunction granted to prevent further injury). 

(;') Nino v. Rudkin (1877), 6 Ch. P. 160. 

(kj Crawford v. Hornsea SB am Brick and Tile Co., supra, more fully reported 
on this romt in [1876] W. N. 28,132, 0. A.; and see Holland y. Worley (1884), 
86 Ch. D. 578, 687. 
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unless it can l>e shown that the court acted on a wrong principle in 
arriving at the amount ( l ). 

475. In no case will an inquiry into damages and also an 
account ( m ) be ordered. The party who has obtained a decree must 
elect which of the two forms of relief he will adopt (n). 


Suu-Skct. 3 .—Mandatory Injunction. 

476. Where the injury done to the plaintiff cannot be estimated 
and sufficiently compensated for by damages (o), or is so serious 
and material that the restoration of tilings to their former 
condition is the only mothod whereby justice can be adequately 
done(p), or where the injury complained of is in breach of an 
express agreement ( q ), the court will exercise its jurisdiction and 
grant a mandatory injunction (?■), even though the expense and 
trouble of carrying out the mandatory injunction will lie far in 
excess of any sum which could reasonably be awarded by way of 
damages (s). if, on the other hand, no substantial damage is proved 
or the injury admits of estimation and the evil can be abundantly 
compensated for by damnges, a mandatory injunction will not be 
granted, but an inquiry will be ordered to ascertain the amount of 
the damages sustained (a). 

477. A mandatory injunction may be gianted although the act 
sought to be restrained has been nearly or entirely completed before 
the action is commenced (b), but it will only bo granted in such 


U) Ball v. Roy (1873), 22 W. It. 2S3. 

(to) See p. 201, ante. 

(v) l>e I 'lire v. Betts (1873), L E. 6 II. L. 319. 

(o) Isenhery v. East India /louse Mutate Co , lAd. (1863), 3 De 0. J. & Sm. 263. 

(p) Relic v. Reardon (1871), 0 Ch. App. 809 ; Smith v. Smtlh (1875) L. E 20 Eq. 
500 But in tho case of trespass the move fact that the damage suffered is 
small is immaterial (Goodson v. Richardson (1874), 9 Ch. App. 221, applied in 
Marriott v. East Or instead Gas and Water Co., [1909] 1 Ch. 70); and see 
p. 233, post. 

(<j) Mon if v. Grant (1875), 24 W. E. 55 ; McManus v. Cooke (1887), 35 Ch. D. 
681; Maimeis (Lord) v. Johnson (1875), 1 Ch. 1). 673; and see p. 23S, post. 

(r) See also Kiehl v Burrell (1878), 7 Ch. D. 551 ; affirmed (1879), 11 Ch. D. 
146, 0. A ; Home and Colonial Stores, Ltd. v. Colls, [1902] 1 Ch. 302, C. A.; 
reversed, [1904] A. 0. 179, on the gioiind that the diminution of light therein 
complained of was insufficient to constitute an actionuble obstruction. As to the 
grant of a mandatory injunction on an inteilocutory application, see p. 223, 
j>ost. 

(«) Wood house v. JVin ory Navigation Co , [1898] 1 I. E, 161, 168, C. A. 

(a) lieu hen/ v. East India House Estate Co., Ltd., supra; Edieston v. Crosslry 
& Sons (1868), 18 L. T. 15; Stanley of Alderley (Lady) v. Shreirsbury (Earl) 
(1875), L. E. 19 Eq. 616; National Prawn ml Elate Glass Insurance Co. 
v. Prudential Assuranre Co. (1877), 6 Ch. 757; Allen v. Beckham (1879), 
11 Ch. D 790, 798, C. A.; Martin v. Price, [1894] 1 Ch. 276 Tho court 
may, as part of the compensation, order any wonts to oe done bv the defendant 
for the benefit of the plaintiff ( Isenberg v. East India House Estate Co., Lid., 
supra). 

(b) Holmes v. Upton (1840), cited (1873), 9 Ch. App. 214, n.; Goodson v. 
Richardson, supra; Smith v. Smith, supra; Morris v. Grant, supra (an 
interlocutory motion); Lawrence v. Horton (1890), 69 L. J. (OH.) 440; 
Shiel v. Godfrey <t Co „ [1893] W. N. 116, where injunction* were granted j 
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cases to preveat extreme or very serious damnge (c). Where a 
building is the subject of the litigation, it is material to consider, as 
one of the circumstances of the case, the condition in which the 
building was when complaint was firBt made (d). The court may 
even order a building to be pulled down although it has been 
erected and completed and works carried on within it for some 
months without complaint (e), but it will not readily do so, where 
buildings have been erected without complaint (/). 

If distinct notice of objection is given before the completion of 
the act complained of, but it is nevertheless persisted in {g ), or if 
the defendant on an interlocutory application gives an under¬ 
taking to undo what he has done if so ordered at the trial (A), 
the court is more disposed to grant a mandatory injunction than 
where no complaint is made till after the completion. Every case, 
however, depends upon its own peculiar circumstances, and the 
mere fact that the act complained of was persisted in after notice 
of objection is not of itself sufficient to justify the granting of a 
mandatory injunction if, in all the circumstances of the case, 
damages would be an adequate remedy ( i). 


Acquiescence 478. A party seeking a mandatory injunction should apply 
an<t delay. promptly, but mere delay is not a bar <f it can be satisfactorily 
accounted for(fc), nor will a plaintiff be deemed to have acquiesced 
if, knowing that the defondant has a legal right to do a thing, he 
assumes that he is not going to use his right for an unlawful 


Ihtrell v. Pritchard (1805), 1 Cli. App. 241; Edl&ton v. Orossley <6 Sons 

(1808), 18 L. T. 15; Sparling v. Clarson (1869), 17 \V. It. 518 ; City of London 

Urmxry Co v. Tennant (1873), 9 Ch. App. 212, 219; Stanley of Alderley 
{Lady) v. Shrewsbury {Earl) (1875), L. It. i9 Eq. 610, where injunctions wore 
infused ; and see Lawrenie v. Austin, Durill v. Pritchard, Duulmll v. Walters 
(1865), 11 Jur. (n. s.) 576, j>er Romilly, M It., at p. 579. 

(r) See Ihe eases cited in note {b), p. 215, ante, other than Morris v. 0rant 

(1875), 24 W. It. 55 (which was a case of express contract). 

{d) Lawrence v. Horton (IH'10), 59 L. J. (cn.) 440. Even where the injury 
sustained is not such as would justify a mandatory injunction, the mere fact 
that tho building has been completed before action brought does not prevent 
the court from giving damages ( City of London Biewery Co. v. Tennant, supra; 
Stanley of Alder ley [Lady) v. Shrewsbury {Earl), supra; and see Cooper r. 
llubbuck (I860), 7 Jur. (N. s.) 457, 459). . 

(e) Baxter y. Bower (1875), 44 L. J. (cn.) 625, 0. A. 

\f) Curriers' Co. v. Corbett (1865), 13 L. T. 154, C. A.; Gaskin v. Balls (1879), 
13 Ch. D. 324, C. A. 

(g) Coles v. Stms (1854), 5 De G. M. & G. 1 (interlocutory); Jacomb v. Knight 
(1863), 8 L. T. 621, C. A.; Hepburn v. Lordan (1865), 2 Hem. & M. 345, 352 ; 
Grand Junction Canal Co. v. Sh'ugar (1871), 0 Ch. App. 483 ; Manners {Lord) y, 
Johnson (1875), 1 Ch. D. 673; Krehl v. Burrell (1877), 7 Oh. D. 551, affirmed 
(1879), 11 Ch. D. 146, O. A.; Smith v. Day (1880), 13 Ch. D. 651, C. A.; and see 
Woodihouse v. Newry Navigation Co., [1898] 1 I. R. 161, 0. A.; Black v. Scottish 
Temperance Life Assurance Co., [1908] 1 I. It. 541, H. L. Arguments of hardship 
and loss of valuo will not he listened to in cases of this sort ( Manners {Lord) v. 
Johnson, supra, at p. 681). 

(A) Greenwood y. Hornsey (1886), 33 Ch. D. 471. 

(»') See Isenberg y. East India House Estate Co., Ltd. (1863), 3 De G. J. St Sm. 
263 ; Senior v. Pawson (1866), L. R. 3 Eq. 330. 

(A) Gale v. Abbot (1862), 8 Jur. (w. s.) 987; A.-G. v. Colney Hatch Lunatic 
Asylum (1868), 4 Ch. App. 146; Hogg v. Scott (1874), L. R. 18 Eq. 444; Wood, 
house v. Newry Navigation Go., supra. 
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purpose(J). A mandatory injunction will not, however, be granted 
where the plaintiff is guilty of unreasonable delay in applying 
for it and the granting of it would cause the defendant serious 
damage (to). 

479. A mandatory order will not be made directing the defendant 
to do repairs (n). 

A mandatory injunction can be granted against a wrongdoer, 
although only acting as an .agent (o). 

Sect. 2.— Interlocutory Injunction. 

SUB-SECT. 1.— When an Interlocutory Injunction will he Granted. 

480. In cases of interlocutory injunctions in aid of the legal 
right, all the court usually has to consider is whether the case is so 
clear and free from objection on equitable grounds that it ought to 
interfere without waiting for the legal right to be established ( p ). 
This depends upon a variety of circumstances, and it is impossible 
to lay down any general rule on the subject by which the discretion 
of the court ought in all cases to bo regulated ( q ). It is not < 
necessary that the court should find a case which would entitle the 
plaintiff to relief at all evonts: it is quite sufficient if the court 
finds a case which shows that there is a substantial question to be 
investigated, and that matters ought to be preserved in statu quo 
until that question can be finally disposed of (r). 

(1) A.-G. v. Leeds Corporation (1870), 6 Oh. App. 583 ; Smith v. Smith 
(1875), L. R. 20 Eq. 500. 

(wi) Illingworth v. Manchester and Leeds Hail. Co. (1840), 2 Ry. & Uan. Cas. 
187 ; Senior v. Pawsou (1866), L. It. 3 Eq. 330 ; Gaunt v. Fynney (1872), 8 
Ch. App. 8 ; Rogers v. Great Northern Rail. Co. (1889), 53 J. P. 484. 

S n) A.-G. v. Staffordshire County Council, [1905] 1 Ch. 336. 
o) Cohen v. Poland, [1887] W. N. 159. 

p) Saunders v. Smith (1838), 3 My. & Or. 711 ; Mawmun v. Tegg (1826), 2 
Russ. 385. In no case does the court grant an intcilocutory injunction as of 
course ( Potter v. Chapman (1750), Ambl. 98, 99). 

(q) Ibid.; and see Dalglish v. Jtirvie (1850), 2 Mac. & (x. 231, 242. In the 
Chancery Division tho modern tendency, however, is to avoid trying the same 
question on two occasions, and in ordinary cases only to grant intorlocutory 
injunctions where the right to relief is clear. 

(r) Powell v. Lloyd (1827), 1 Y. & J. 427; Glascott v. Lang (1838), 3 My. & Or. 
451; Donnell v. Church and Clark (1842), 4 I. Eq. R. 630 ; Great Western Rail, 
Co. v. Birmingham and Oxford Junction Hail. Co. (1848), 2 Ph. 697, 603 ; 
Bradbury y. Manchester, Sheffield and Lincolnshire Mail. Co. (J851), 15 Jur. 1167 ; 
De Mottos v. Gibson (1859), 4 Do G. & J. 276, 284 ; Walker v. Jones (1866), L. R. 

1 P. O. 60, 61; Preston y. Luck (1884), 27 Ch. D. 497, C. A.; Hilton y. Granville 
(Fori) (1841), Or. & Ph. 283; Shrewsbury and Chester Rail. Co. v. Shrewsbury and, 
Birmingham Rail. Co. (1851), 1 Sim. (n. s.) 410, 426; Jones y. Pacaya Rubber and 
Produce Co., Ltd., [1911] 1 K. B. 455, 459,0. A. Probability of rignt is sufficient 
(see Tomon v. Walker (1752), 3 Swan. 672,679). On tho principle of protecting 
property pending litigation, a defendant who olaims to be a purchaser for value 
unaer a conveyance of an advowson, may be restrained, in a suit to impeach the 
conveyance, from instituting a clerk (Greens!ade v Dare (1853), 17 Beav. 502). 

As to the interference by the Court of Appeal with the judge’s discretion, Bee 
Baker v. White (1884), 1 T. L. R. 64, 0. A. Where goods are claimed by both 
parties to a suit and all matters in dispute have been referred to arbitration, an 
interlocutory injunction will be granted to prevent the sale of the goods 

E nding the arbitration ( Garrett y. Salisbury and Dorset Junction Bail. Co. (1866), 

B. 3 Ec 858). 
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481. An interlocutory injunction will also be granted to restrain 
an apprehended or threatened injury where such injury is certain 
or very imminent, or mischief of an overwhelming nature is likely 
to be done (s). If the thing sought to be prohibited is in itself a 
nuisance (f), or, all hough not in itself a nuisance, will manifestly 
end in such a nuisance as the court restrains (a), the court will 
interfere; but where the mischief sought to bo restrained is not 
unavoidably and in itself noxious, hut .only something whi< h may 
prove to be so, an interlocutory injunction will not be granted ( b)\ 
The court never grants an injunction on the principle that it will 
do the defendant no harm if he docs not intend to commit the act 
in question (c). 

482. Where the plaintiff is asserting a legal right, he Bhould 
show, at least, a strong primd facie, case in support of the right 
which he asserts {d), but the mere fact that there is a doubt as to 
the existence of such legal right is not sufficient to provent the 
court from granting an injunction, although it is a mattor for serious 
attention (e). Where the application is to restrain the exercise of 
an alleged legal right, the plaintiff should show that thore are 
substantial grounds for doubting the ■ xistonce of such legal 
right (/). 

483. The plaintiff must also as a rule (q) be able to show that 
an injunction until the hearing is necessary to protect him against 


(*) Ripon {Kail) v. Hobart (1831), 3 My. & If. 169; Hepburn v. Lordan 
(1865), 2 Hem. & M 345; and see Crowe v. 1 tinkers (187.5), 27 L. T. 816. In 
ruattore of great impel tance which can only bo properly determined at the 
hearing, the court is in favour of restraining clestmctivo operations until the 
hearing (A.-O. v. Great Eastern Rati. Co. (1872), 25 1,. T. 867) ; and see p. 209, 
ante, and title Equity, Vol. XIII., pp. 51, 52, for the principle upon which the 
oouit acts in quin timet actions. 

(t) Ripon {Earl) v. Hobart, mpra; and see Hepburn y. Lordan, supra. As to 
nuisancos generally, see title Nuisance. 

(a) Haines V. Taylor (18-16), 10 Bony. 75 ; and see Crowder y. Tinkler (1816), 
19 Vos. 617. 

! b) Ripon {Earl) y. nohart, supra; Haines v. Taylor, supra, 
c) Coffin y. Coffin (1821), Jac. 70, 72; aiul seo note (7c), p. 209, ante, 
d) Hilton T. Granville {Earl) (I8H), Or. & Pb. 283; Peru Republic y. Dreyfus 
Brothers it Co. (1888) 38 (’h. P. 348, 362. 

(e) Ollendorff v. Black (1850), 4 Do O. & Sm. 209, 211 ; and seo Electric 
Telegraph Co. y. Nott (1847), 11 Jur. 157 (whoro the injunction was 
refused). 

(/) Sparrow v. Oxford, Worcester and 1 Valuer Hampton Rail. Co. (1851), 9 Hare, 
436, 441; affirmed (1852), 21)e G. M. & G. 94, C. A. It requires a yery strong oase 
indeed to induce the court to interfere with an admitted legal right upon an alleged 
equity {Play fair y. Birmingham, Bristol and Thames Junction Rail. Co. (1840), 
9 1j. J. (ch.) 253). On a motion for an injunction in a matter merely pecuniary, 
the applicant must he able to satisfy the court, not only that there is a case to 
be tried, but h1*o that there is some probability of his succeeding at the trial 
{A.-G. v. IKiyan Corporation (1851), 5 I'oG M. & G. 52, 0. A.). The court may 
also decline to interfere in a ca^e of this kind, when there is no dispute as to 
the competency of the defendants to pay any debts for which they are liable 
{South Yorkshire Railway and River Dun Co. y. Great Northern Rail. Co. (1853), 
1 W. R 203, 0. A.). 

(g) See p. 238, post, tor cases where the injunction is sought to restrain a breach 
of au express negative covenant or agreement. 
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irreparable injury (/t); mere inconvenience is not enough (t). By 
the term “ irreparable injury ” is meant, substantially, injury which 
could never be adequately remedied or atoned for by damages (k). 

An injunction may, however, be granted even where the injury 
is capable of compensation in damages, if the act in respect of 
which relief is sought is likely to destroy the subject-matter in 
question (0 ; and the mere fact that a party has, in order to avoid 
litigation, offered to take a sum of money as the price of his rights 
does not preclude him from*asserting that he will suffer irreparable 
damage from the continuance of the act complained of (to). But, if 
the plaintiff has himself shown, by his conduct on a previous 
occasion, that the injury complained of is one which may in some 
way be compensated by money, the court may decline to grant an 
injunction (a). 


Suji-Skct. 2 .—Kjletl of Conduct oj Parties. 

484. In considering whether an interlocutory injunction should 
be granied, the court has regard to the conduct and dealings of the 
parties before application was made to the court by the plaintiff to 
preserve and protect his right (o), since the jurisdiction to interfere, 
being purely equitable, is governed by equitable principles (jo). 

Thus, acquiescence by the plaintiff may prevent the granting 
of an injunction ( 7 ), especially when the defendant has incurred 
expenditure in the meantime (r). This principle is peculiarly 

(A) A.-ft v. lfaltett (1847), 18 M. & W. 509 ; Itipon {Earl) v. Hobart (1834), 
3 My. & K. 189, 174; Southampton {Lord) v. Birmingham Iiail. Co. (18-18), 2 
Jin. 1012; litUem v. Granvtile {Earl) (1811), Cr. & Ph. 283; North Union 
Hail. Co v. Holton and Preston Hail. Co. (1813), 3 By. & Can. Caa. 345 ; Shrewsbury 
and Biimtngham Rail. Co. v. London and North IIY shm Rail. Co. (1850), 3 
Mao. & G. 70; A.-G . v. Sheffield Gas Consumers Co. (1853), 3 DoG.M. & G. 301, 
C. A.; Johnson v. Shrewsbury and /lirminijham Hail Co (1853), 3 Da G. M. & G. 
914, 931, O. A. ; Dyke v. Taylor (1861), 3 De G E. & J. 467, O. A. 

(t) Dyke v. Taylor, supra. 

(7c) A.-G. v. Jlallvtt, supra, at p. 581 ; East Lancashire Rail. Co. y. Hatlersley 
(1849), 8 IImto, 72, 90; and see Coiy v. Yarmouth and Norwich Rad. Co. (1814), 
3 Hare, 593, 603, 604 ; Wood v. SuteUffe (1851), 2 Sun. (n. s.) 163, 165 ; A.-G. v. 
Sheffield Gas Consumers Co., supra, at p. 320; Pinchtn v. London and Blackmail 
Rail. Co. (1854), 5 Do G. M. & Q. 851, 860, C, A.; Bloxam y. Metropolitan Rail. 
Co. (1868), 3 Cli App. 337, 354. 

{1) Hilton v. Granville {Earl), supra, at p. 292. 

(to) Ainsworth v. Bentley (I860), 14 W. It. 630. 

(«) Wood v. Sutcliffe, smera, at p. 169; Dowling v. Betjemann (1862), 2 John. & 
JI. 544, 553; Ormerod v. Todmorden Mill Co. (1883), 11 Q B. D. 155, 162, 0. A. 

(o) Blah more v. Glamorganshire Canal Navigation (1832), 1 My. & K. 154, 
108; and see Williams y. Roberts (1850), 8 ILare, 315, 327; Ward v. Higgs 
(1864), 12 W. B. 1074. 

{p) Great Western Rail. Co. v. Oxford, Worcester and Wolverhampton Rail. Co. 
(1853), 3 De G. M. & G. 841, 339, O. A.; and see Jarvis v. Islington Borough 
Council (1909), 73 J. P. Journal, 323; title Equity, Yol. XIII., pp. 46 el seq., 
166 el sea. 

{q) See Clover v. Hoyden C 1873), L. R 17 Eq. 190, 204. 

(r) Birmingham Canal Co. v. Lloyd (1812), 18 Ves. 515; Crook y. Wilson 
(1855), 3 W. R. 378 ; Crossley y. Derby Gas Light Co. (1834), 1 Web. Pat. Oas. 118, 
120; Great Western Rail. Co. y. Oxford, Worcester and Wolverhampton Rail. 
Co., supra, at pp. 359, 361; Rochdale Canal Go. v. King (1851), 2 Sim. (N. 9.) 
78, 88. The weight to be attached to the length of time which has elapsed 
must in a great degree depend upon the amount of the expenditure {Great 
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SOOT. 2. 

Interlocu¬ 

tory 

Inunction. 

Assertion of 
claim. 


When 

acquiescence 
is no bar. 


applicable in the case of a mining property (a), and where the 
granting of an injunction would involve the stopping of the 
defendant’s works (ft). 

The mere notice of a claim (c), or even the continual assertion 
of a claim (d), unaccompanied by any act to give effect to it, will 
not keep alive a right which would otherwise be precluded; but 
if a defendant has acted with full knowledge of the plaintiff’s 
rights (e), or has incurred expenditure under full notice that the 
work was objected to and that steps would be taken to put a stop to 
it (/), he will not be entitled to rely upon the acquiescence of tho 
plaintiff. 

Acquiescence is no bar if it can be satisfactorily accounted 
for (y), as, for example, where the plaintiff has assumed that the 
defendant, having the right to do a thing, would not use his right 
so as to injure him and his assumption is justifiable (ft), or has 
acquiesced in what he has been led to consider was merely a 
temporary violation of his right (i), or has ondeavoured to come 
to an amicable arrangement with tho defendant (ft), or where 
the defendant has falsely represented to the plaintiff that the 
injury complained of would not result from his operations^), or 
haB led him to believe that the evil won’ 1 be remedied (m). Nor 
will the plaintiff be deemed to have acquiesced in the claims of 
others, unless he was fully cognisant of his right to dispute them (n), 
nor where he has assented to the act complained of under an 
erroneous opinion and view and in ignorance of the consequences (o). 
The fact that the plaintiff has acquiesced in a state of things 
while it produced little injury to him does not constitute such 


Western Bail. Co. v. Oxford, Worcester and Wolverhampton Bail. Co. (1853), 
3 Do G. M. ft G. 341, 361, C. A.). 

(a) Ernest v. Vivian (18t>3), 33 L. J. (cu.) 513, 617; and see Clegg v. Edmondson 
(1857), 8 De G. M. ft G. 787, 0. A. 

(b) Greenhalgh v Manchester and Birmingham Rail. Co. (1838), 3 My. ft Or. 
785, 790, 799. 

(r) Wicks v. Hunt (1859), John. 372; Ernest v. Vivian, supra. 

(d) Clegg v. Edmondson, sujira; Lehmann v. McArthur (1868), 3 Oh. App. 
496, 504. 

(e) Bamsden v. Dyson (1866), L. R. 1 II. L. 129, 141; Bussell v. Watts (1883), 
25 Oh. 1). 559, 576, 0. A.; reversed (1885), 10 App. Cas. 590 ; Proctor v. litnms 
(1887), 36 Ch. D. 740, 760, 0. A. 

(/) A.-O. v. Sheffield Oas Consumers Co. (1853), 3 De G. M. ft G. 304, 328, 
C. A.; . Rochdale Canal Co. v. King (1853), 16 Beav. 630, 643 ; Manners ( Lord ) v. 
Johnson (1875), 1 Ch. D.'673. 

(g) Qoldsmid v. Tunbridge Wells Improvement Commissioners (1866), 1 Ch. App. 
349; Lehmann v. McArthur, supra, atp. 504 ; A.-O. v. Halifax Corporation (1869), 
17 W. R. 1088; Coles v. Sims (1854), 3 De G. M. & G. 1, 0. A. 

(ft) A.-O. v. Halifax Corporation, supra; A.-G. v. Leeds Corporation (1870), 
6 Oh. App. 583; Smith v. Smith (1875). L. R. 20 Eq. 500. 

(») Gordon v. Cheltenham and Great Western Union Bail. Co. (1842), 5 Boav. 
229, 238. 

i k) Innocent v. North Midland Bail. Co. (1839), 1 Ry. ft Con. Cas. 242, 256. 

I) Davies v. Marshall (1861), 10 0. B. (w. s.) 697. 

m) A.-G. v. Luton Local Board of Health (1856), 2 Jur. (N. s.) 180; A.-G. v. 
Birmingham Corporation (1858), 4 K. & J. 528. 

(/t) Greenhalgh v. Manchester and Birmingham Bail. Co., supra, at p. 791; 
Marker v. Marker { 1851), 9 Hare, 1, 16. 

(o) Bankart v. Houghton (1859), 27 Bear. 425, 431. 
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acquiescence as would debar him from obtaining an interlocutory 
injunction in the event of the injury being substantially in¬ 
creased ( p ). 

The acquiescence on the part of one of several plaintiffs maj 
preclude the interference of the court upon an interlocutory appli¬ 
cation ( q ). The court will frequently refuse an injunction where it 
acknowledges the right, if it considers that the conduct of the 
plaintiff, not only with the party with whom the contest exists, but 
with others, has led to the state of things which occasions the 
contest (r). The effect of knowledge and acquiescence is tho same in 
the case of a company as in the case of a private individual (*). 

485. A plaintiff must also be able to show that he has not been 
guilty of improper delay in applying to the court, for delay not 
amounting to acquiescence muy deprive him of the right to an 
interlocutory injunction (a). 


Sub-Sect. 3 .—Nature of Order which will be made. 

486. In dealing with an interlocutory application, the court will 
confine itself strictly to the point which it is called upon to decide, 
and will express its opinion on the case only so far as is necessary 
to show the grounds upon which the interlocutory application is 
disposed of ( b ), and, in the absence of very special circumstances, 
will impose only such restraint as will suffico to stop the mischief 
and keep things as they are until the hearing (c). 

487. Where any doubt exists as to the legal right, or if the 
legal right is not disputed, but its violation is denied, the court, in 
determining whether an interlocutory injunction should be granted, 
takes into consideration the balance of convenience to the parties 


(j>) Bankart v. Houghton (1869), 27 Beav. 425; Western v. Macdermott (1806), 

2 Ch. App. 72; A.-G. v. Halifax Corpo> at ion (1869), 17 W. R. 1088; and see 
Knight v. Simmonds, [1896] 1 Ch. 653; affirmed, [1896] 2 Ch. 294, 0. A. 

( 5 ) Marker v. Marhr (1851), 9 Hare, 1 , 15. 

(r) Rundcll v. Munay (1821), Jae. 311, 316; Saunders v. Smith (1838), 

3 My. & Or. 711, 730; and see Rochdale Canal Co. v. King (1851), 2 Sim. (n. s.) 
78 87 

( 9 ) Laird v. Birkenhead Rail. Co. (1859), John. 500; Hill v. South Stafford¬ 
shire Rail. Co. (1865), 11 Jur. (N. s.) 192. 

(o) Hilton v. Granville {Earl) (1841), Cr. & l’h. 283, 292; South-Eastern 
Rail. Co. v. Martin (1848), 18 L. J. (ch.) 103; Uridson v. Beueeke (1849), 12 
Beav. 1; M'Lure v. Ripley (1850), 2 Mac. & G. 274, 276, n.; Rochdale Canal 
Co. v. King, supra, at pp. 89, 90; A.-G. v. Sheffield Gas Coneumere Co. 
(1853), 3 De G. M. & G. 304 , 324, 0. A.; Great Western Rail. Co. v. Oxford, 
Worcester and Wolverhampton Rail. Co. (1653), 3 De G. M. & G. 341, per Knight 
Bruce, L.J., at p. 353; Ware v. Regent’s Canal Co. (1858), 3 De G. & J. 212,230; 
Bovill v. Crate (1865), L. R. 1 Eq. 388; Salisbury v. Metropolitan Rail. Co. (1870), 
39 L. J. (CH.) 429; Isaacson v. Thompson (1871), 41 L. J. (CH.) 101; Mogul Steam¬ 
ship Co. v. McGregor, Gow dc Co. (1885), 15 Q. B. D. 476, 486; and see Turner 
V. Mirfield (1865), 34 Beav. 390, per Rohilly, M.R., at p. 391 ; Folkestone 
Corporation v- Woodward (1872), L. R. 16 Eq. 159 ; title Equity, Yol. XIIL, 
pp. 171, 172. 

(61 Skinners’ Co. v. Irish Society (1836), 1 My. & Cr. 162, 164. 

(c) Blakemore v. Glamorganshire Canal Navigation (1832), 1 My. & K. 154,185. 
Even before the Judicature Acts a perpetual injunction could be granted without 
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and the nature of the injury which the defendant, on the one hand, 
would suffer if the injunction was granted and he should ulti¬ 
mately turn out to be right, and that which the plaintiff, on the 
otiier hand, might sustain if the injunction was reiused and he 
should ultimately turn out to be right (rf). The burden of proof 
that the inconvenience which the plaintiff will suffer by the refusal of 
the injunction is greater than that which the defendant will suffer, 
if it is granted, lies on the plaintiff (<?). 

The court will take care that the - order is so framed that 
neither party will be deprived of the benefit he is entitled to, 
if in the event it turns out that tho party in whose favour it was 
made is in the wrong ( / ); and for this purpose it will, if necessary, 
impose terms upon the plaintiff as a condition of granting the 
injunction (g ). The party applying for an interlocutoiy injunction 
must always give an undertaking in damages, in case it should turn 
out at the hearing that he is in the wrong (//). He may also be 
requited to undertake to prosecute the action with due diligence (?), 
or, if the action has reference to the payment of money, to pay the 
amount in dispute into court (A). Similarly also the court may 
impose terms upon the defendant as a condition of withholding 
the injunction (/.). Thus he may be rcquii <. 1 to uudei take to keep an 


tho plaintiff being requiicd first to establish his right at law in special circum¬ 
stances; see pp. 202 , 20G, ante. 

( d ) Ripmi ( I'.ai l) v. Hobart (1831), 3 My. & K. ICO; RramweH v. Halcomb 
(1836), 3 Mv. & Cr. 737 ; Sounder* v. Smith (183s), 3 Mv it Cr. 711, 737; 
Swnt v. Shat" (183!)), 8 L. J. (on ) 216 ; Dt-hens v. !.<<■ (18'14), 8 Jur 1.83, 185 ; 
Hilton v. U ran elite (Earl) (1811), Or. & Ph 283, 297 , Cloven v. Hetk (1851), 
13 Beuv. 317; lloil/non v. Pawn (Hail) (1 S.»l) 1 Do G. M. & G. 6, 13, C. A.; 
Chill v. Pow/las (1851), 5 l>e G. M. \ G. 73!), 741, C A.; Norman v. MiUhe.ll 
(1854), 5 Do G. M. & G. 018, 073, 0. A. ; Monro v. II u rnhoe and Brightlim/sea 
Jluil. Co. (1805), 4 Do G. J. it Sm 723, 733, C. A.; Ehnhirst v. Spencer (1849), 
2 Mac. & (1 45, 51 ; Cm J: Cor}<oratiun v. Roomy (1881), 7 L. R. Ir. 191 ; Lte v. 
(Jt hbiotjs (1892), 67 L. T. 203. On this principle injunctions were i of used in 
Orttnhahjh v. Manchester and Birmingham llatl. Co. (1838), 3 My. & Cr. 784, 
799; Hilton v. (Imnnlle {Natl), supra; Cory v. Yarmouth and Ntrrwvh 
Bad. Co. (1844), 3 Hure, 593,003; M Nedl v, Williams (1817), 11 Jur. 344; 
William v. Heath (1800), 1 j, T 207; Salisbury v. Metropolitan Rail. Co. 
(1870), 39 L. J. (Oil.) 429, 434; Wilis v. AttcnUnouyh (1871), 24 L. T. 3)-', 
Eloes v. Payne (1879), 12 Oh. D. 408, C. A.; Fteldm v. /.aneashm and Yoi l.sbire 
Bail. Co. (1818), 2 Dc G. & Sm. 531, 530 ; Mitchell v. Many (1880) 15Ch. D. 181, 
C. A.; A.-G. v. A don Local Board (1882), 22 Ch. I). 221; Arnott v. Whitby 
Urban, Ihstnct Council (1909), 101 L. T. 14 ; uud giunted in Plimpton v. Spiller 
(1876), 4 Ch. D. 286, 0. A.; Cork Corporation v. Rooney, supra; Newton v. 
Pender (1884), 27 Ch. D. 43, O. A. 

e) Child v. Douglas, sujira, at pp. 741, 742. 

/) East Lancashire- Rail. Co. v. Hattersley (1R49), 8 Hare, 72, 94. 

'tj) Board-man v. Mostyn (1801). 0 Ves 407, 471 ; Sanxter v. Foster (1841), 
Cr! & Ph. 302; Rigby v. Great Westtrn Rail Co. (1846), 2 Ph. 44 . 50; E«st 
Lancashire Rail. Co. v. Hattersley, supra; see Coleman v. West Hartlepool Bail. 
Co. (1801), 3 L. T. 847. 

Gi) As to the undertaking in damages, see p. 284, post. 

( i ) Neiosim v. Pender, su/ra, at p. 63; and see Sweet v. Cater (1841), 11 Sim. 
672; Poteens v. Lee, supra, Bohn v. Rogue (1846), 10 Jur. 420 (whtre tho 
plaintiff was required to undeitake to try his rnrbt at law). 

(k) Whitworth v. Rhodes (1850), 20 L J. (oil.) 105; Shaw v. Jersey (Earl) 
(1879), 4 C. P. D. 359, C. A. ; and see Jones v. Paiaya Rubber and Produce Co., 
Ltd., [1911} 1 K. B. 455, C. A. 

(l) Rigby y. (heat Western Rail. Co. (1846), 2 Ph. 44, 50; Croinford and High 
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account, and in the event of the plaintiff establishing his case to 
pay such sum as the court shall direct (?/t), or to give reasonable 
notice of his intention to build and to produce planB («), or not to 
do or continue the act complained of in the meantime (o), or to 
abide by any order the court may make as to damages (p) or as to 
pulling down the structure complained of ( q ), or to make certain 
admissions for the purposes of the trial (r). 

488. Where it is impossible to form any opinion as to whethor or 
not the act complained of will be a nuisance, the motion will not 
be allowed to stand over till the act in question has been so far 
executed that its character may be judged, but will be refused 
at once (a). 

489. A mandatory injunction can bo granted on an interlocutory 
application as well as at the hearing (a), but, in the absence of 
special circumstances, it will not be granted on motion ( b ). If, 
however, the case iH clear and one which the court thinks ought to 


Peak Rail. Co. v. Stockport , Disley, and Whaley Bndtjc Rail. Co. (1857), 1 De G. & J. 
326, C. A.; Low v. Inncs (1861), 4 I)e G. J. A Srn. 286, Blurs v. Payne (1870), 
12 Ch. D. 468, 0. A.; Mit< hell v. Henry (1880), 15 Ch. D. 181, 0. A.; Wall v. 
London and Not literri Assets Corporation, [1898] 2 Ch, 469, C. A.; Smith v. 
Barter , [1900] 2 Ch. 138, 148. Sometimes the injunction is suspended or 
stands over for a time to enable the defendants to cairy out their undertaking; 
see Spencer v. London and Birmingham Hail. Co. (1836), 1 By. & Can. Cas. 169, 
172; Nrntham Hr id ye and Roads Co. ( Proprietora) v. London and Southampton 
Rail. Co (1840), 1 By. & Cun. Cas. 663, 683; A.-G. v. Eastern Counties Rail. Co. 
(1843), 3 By. & Can. Cas. 337, 344. 

(m) Riyhy v. Great W<stern Rail. Co. (1846), 2 I*h. 44, 60; and see Jones v. 
Great Western Rail. Co. (1840), 1 by. & Can. Cos. 684, 695. Where the actcom- 
plained of involves the making of piofus, an undertaking by the defendant to 
keep an account is almost invniiably required ; see Uramwe/l v. Hahomb (1836), 
3 My. & Cr 737 ; Cory v. Yarmouth and Norwich Rad. Co. (1844), 3 Hare, 
593, 604; Riyhy v. Gnat Western Rail. Co., sujrra ; M'Nedl v. Williams 
(1847), 11 Jur. 314 ; Swallow v. Walhnyfurd and Day (1848), 12 Jur. 403; East 
Lancashire Rail. Co. v. Ilatterstcy (1849), 8 Hare, 72; Elwts v. Payne , supra; 
Mitchell v. Henry, sujira. 

S w) Smith v. Baxter, supra. 

o) Clarke v, Clark (1864), 13 W. B. 133 ; and see Wall v. London and Northern 
Assets Corporation, supra. 

(p) M'Nedl v. Williams, supra; A.-O. v. Manchester a ‘id Leeds Rail. Co. 
(1838), 1 By. & Can. Cas. 436, 452. 

(y) Ford v. Gye (1858), 6 W. B. 235. 

(r) Hilton v. Granville (Earl) (1841), Cr. & Ph. 283. Before the Judicature 
Acts, where an injunction was granted, but the plaintiff was required to under¬ 
take to try his right at law, the defendant might be ordered to make certain 
admissions for tbo purpose of the trial (Sweet v. Cater (1841), 11 Rim, 572; 
Dickens v. Lee (1844), 8 Jur. 183 ; Bohn v. Boyue (1846). 10 Jur. 420). 

(«) Haines v. Taylor (1847), 2 Ph. 209. As to appeals from such au order. 
Bee p. 283, post. 

(a) Robinson v. Byron (Lord) (1785), 1 Bro. 0. 0. 588; Lane v. Newdigate 
(1804), 10 Ves. 192, IJervei/ v. Smdh (1855), 1 K. & J. 389; Bonner v. Great 
Western Rail. Co (1883), 24 Ch. D. 1, 10, C. A.: Cohen v. Poland, [1887] W. N. 
169; and see A.-G. v. Metropolitan Board of Works (1863), 1 Hem. &M. 298, 
312, 321. 

( 6 ) Blakemore v. Glamorganshire Canal Navigation (1832), 1 My. St K. 154; Gale 
▼. Abbot (1862), 8 Jur. (if. a.) 987; Johnston v. Royal Courts of Justice Chambers 
Co., [1883] W. N. 5, C. A.; and see Anon. (1790), 1 Yes. 140. 
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be decided at once ( c), or if the net done is n simple and summary 
one which can ho easily remedied {<!), or if the defendant, after 
express notice, has committed a clear violation of an express con¬ 
tract (e), or where the defendant, on receipt of notice that an injunc¬ 
tion is about to bo applied for, hurries on the work in respect of 
which complaint is made, so that, when he receives notice of an 
interim injunction, it is completed (/), a mandatory injunction will 
be granted on an interlocutory application. 


Part III.—Parties against whom an 
Injunction may be Granted. 

Sect. 1. —In Gni-rnl. 

490. In genaial, if a proper case is made out for the exercise by 
the court of its jurisdiction, any poison ngainst whom a right of 
action exists can he restrained by injunction (g). 

Sect. 2.- Corporations. 

Srn-Si:cr 1 —lu 'lateral 

491. Companies incorporated under the Companies (Consolida¬ 
tion) Act, 11)08 (li), which infringe the legal rights of others, are 
amenable to the jurisdiction of the court by way of injunction in 
exactly the same way as individuals. So, too, are public func¬ 
tionaries and companies incorporated bv statute for public purposes, 
although tho court will not interfere with what they do so long aH 
they keep strictly within tho limits of tho powers and duties 
entrusted to them by tho legislature (i\ 


! c) Allpuit v. Sernrihcs (Wpomhon (1895), SI I. .1 (on.) 191. 
d) Ilervey v. Smith (18051, 1 K. & . 1 . .'iso 
e) Morris v. Giant (1875), 111 W. !0 55. 

/) Daniel v. Firyiison, [1891] 2 Cli. 27, C A., followed m Von Joel v. Hornsey, 
[1895] 2 Hi. 774, C. A. (whom tho defendant, knowing that tho plaintiff was 
endeavouring to servo a writ, evaded service for soino daje and meantime 
hui nod on lus buildings). 

(g) As to injunctions against a (JoveinniPnt department, see p. 205, ante. 
As to injunctions against infants, see titlo Infants and Children, pp. 143, 
144, ante. 

(h) 8 Edw. 7, c. 69. As to tho law relating to companies generally, see title 
Companies, Vol. V., pp. 1 et s>q 

(t) Freiom y. Lttcis (1838), 4 Mi. & Cr. 249, 254; Liverpool Corporation v. 
Choi ley Waterworks Co. (18o2), 2 l)o 0. M. & Q 852, 860, 0. A.; Tinkler v. 
Wandsworth District Hoard <j Works (1858), 2 Do Cf. & J. 261, 274, C. A.; 
Cardiff Corporation v. Cardiff IVutnwoiks Co. (1859), 4 l)e G. & J. 59(1. C. A., 
explained in Marriott v. East Grinstead Gas and Water Co., [1909] 1 Ch. 70, 
78; A.-G. v. Mid Kent and South-Eastern Rad. Co. (1867), 3 Ch. App. 100; 
A.-G. v. Rath mines and Ruthgar Township Improvement Commissioners (1880), 5 
1*. R. Ir. 114; see further, pp. 227 et sey., post. 
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492. The principles applicable to individuals trading under sbot.s. 

identical or similar names (k) apply equally to companies (J), and Corpora 

in a proper case a company will be restrained from using a style or tjtona. 
name which is calculated to deceive ( m ). Restraining 

companies 

493. The jurisdiction of the court to interfere with the application from carrying 
of the property of a common law corporation is dependent upon the ? n business 
question whether or not the property is affected by a trust (n). calcutetedlto 
If a trust can be shown the court will interfere by way of injunc- deceive, 
tion to prevent a breach of the trust (o), whether the corporation common law 
is lay or ecclesiastical (p). The burden of proof lies upon the corporations, 
party seeking to establish the trust ( q ). 


494. There is nothing in the Municipal Corporations Act, Municipal 
1882 (a), to exclude the ordinary jurisdiction of the court to prevent corporations, 
breaches of trust, and consequently a municipal corporation may 
be restrained from applying its borough funds for purposes (b), or 
from dealing with its corporate property in a manner (c), not 
authorised by that or some similar statute (d). The court has 
also jurisdiction to restrain a municipal corporation from making* 
a new, or additional, rate if a proper case for tbo exerciso of that 
jurisdiction be made out (c). 


(/,•) Sco generally, titlo Tkade Marks, Trade Nymes, and Desiovs. 

(l ) Merchant Hanking Co. of London v. Merchants' Joint Stork Hank (1878), 9 
Ch. D. 360. 

(m) Manchester Bictceri/ Co., Ltd. v. North Cheshire and Manchester Brewery Co., 
Ltd., [1898] ] Ch. 539, C. A. ; affirmed, [1899] A. C. 83 ; La SoeictJ Anonyme 
dts Anciens Jitahhssirnents Han hard it Lcrassor v. J’anhard Levassor Motor Co., 
Lid., [1901] 2 Ch. 513. Soe titlo Companies, Vol. V„ p. 84. 

(n) A.-G. v. Dublin Corporation (1827), 1 Bh. (x. h )312, H. L. ; Harry. A.-G. 
(1842), 8 Cl. & Fin. 409, IF. B.; A -O. v. Aron Corporation, othtrwLe Abcraron 
(1863), 3 Ho G. J. & Sin. 637, C. A.; A.-G. v. Cashel Corporation (1843), 3 Ur. A 
War. 294,314; limn v. Aron Corporation (I860), 29 Beav. 144, 151. Soo also 
title ConpoRA'iiONS, Vol. VIII., p. 373. 

(<>) A.-G. v. Avon Corporation, otherwise Abciaoon, supra, at p 651 ; A -G. y. 
tit. John's Hospital, Bedford (1S65), 2 He G. J. & Sni. 621, 0. A. 

(р) A.-G. v. tit. John's Hospital, Bedford, supra. 

{q) Evan y. Avon Corporation, supra ; since prana facie a corporation 1 »h«i 
full power to disposo of all its property like n private individual (ibid., at p. 149); 
A.-G. v. St. John's Hos}dtal, Bedford, supra, at p 635 ; Re Patent File Co., Kjt 
parte Birmingham Banking Go. (1870), 6 Ch. App 83, 87. 

(o) 45 & 46 "Viet. c. 50. 

(6) A.-G. v. A spinal! (1837), 2 My. & Or. 613 ; A.-G. v. Wilson (1840), 
Cr. & Pli. 1 ; Harr v. A.-G. (1842), 8 Cl. & Fin. 109, II. L.; A.-G. v. LichfiGd 
Corporation (1848), 11 Beav. 120; A-G. v. Newcadle-upon- Tyne Corporation 
and North Eastern Rail. Co. (1889), 23 Q. B. H. 492, C. A.; affirmed, [18921 
A. C. 568; Tynemouth Corjiorahon v. A.-G., |1K99] A. 0. 293; A.-G. v. West 
Ham Corporation, [1910] 2 Ch. 560; and see A.-G. v. Nonv/ch Corporation (1837), 
2 My. & Cr. 106. 

(с) A.-G. v. Great Yarmouth Corporation (1655), 21 Boav. 625; and seo 
Armitstead v. Durham (1848), 11 Beav. 556. 

(d) See generally, title Locax, Government. 

(e) A.-G. V. Lichfield Corporation, supra, at pp. 131, 132; A.-G. v. Newcastle- 
mon-Tyne Corporation ana North Eastern Rati. Co., supra; and seo A.-G. v. 
Tottenham Urban District Council (1909), 73 J. F. 437; hut the proper course 
of procedure, where a municipal corporation is raising ail illegal rate, is to 
apply to quash the rate under the provisions of the Municipal Corporations 

H.I*—XVII. t 
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495. An injunction may also be granted at the suit of a member 
of a company incorporated by royal charter to prevent the company 
from taking a step which might occasion a forfeiture of its 
charter (/). 

496. The High Court has jurisdiction to restrain poor law 
guardians from applying the poor rates improperly (p). 

497. In the case of an eleemosynary corporation established 
by charter or statute, the court has no jurisdiction to interfere 
with the persons having control of the charity, unless they are 
committing breaches of trusts in relation to the property of the 
charity ( h ); but where such a case is established, the court will 
compel the due performance of the trust, notwithstanding that 
there is a general or special visitor (i). Where the persons having 
control of the funds or property of the charity are also visitors, 
the a<'e, so far as there is a trust, likewise subject to the jurisdic¬ 
tion of the court ( k ). 

So also in the case of an ecclesiastical corporation, the court has 
no jurisdiction over the visitorial powers unless it finds a trust of 
proporty (i), but, if onco it finds a trust, it ran interfere, whether or 
not there is a visitor (m). 

Ponding a suit to determine the right to nominate to a benefice (n), 
or where the election of a vicar is declared void and a new election 
is directed (o), the bishop may be restrained from presenting in the 
meantime. If a person is improperly appointed to a benefice, the 
court can restrain the bishop from instituting the person so 
appointed (p), and in a proper case a bishop can be restrained 


Act, 1882 (45 & 46 Viet. o. 50), or to appeal by certiorari to the King’s 
Bench Division under ihid., s. 141 (A.-G. v. Wigan Corporation (1854), Kuv, 
268). 

(/) Kendall v. Crystal Palace Co. (1858), 4 K. & J. 326. In Ward v. 
Attorneys' Society (1814), 1 Coll 370, a company incorporated by royal charter 
was restrained on motion, until the hearing, from surrendering its oharter with 
a view to obtaining a new charter with an object different from that for which 
tho original charter was granted ; compare title Corporations, Vol. VIII, 
pp. 397, 398. 

(<?) A.-G. v. Merthyr Tydfil Union , [1900] 1 Ch. 516, 0. A.; but the court will bo 
very careful in granting miunctions relating to poor law relief, having regard 
to the large power vested in the Ijocal Government Board of authorising the 
allowance of an unlawful and-properly disallowed expense (ibid., at p. 546). See 
generally, titles Poor Law ; Hates and Eating. 

(h) A.-G. v. Foundling Hospital ( Governors) (1793), 2 Ves. 41; Ex paite 
Berkhampstiad Free School (1813), 2 Ves. & 13. 134, 138 ; Thomson v. London 
University (1864), 33 L. J. (an.) 625; and see generally, title Charities, 
Vol. IV., pp. lul et eeq. 

(j) A.-G. v. St. Cross Hospital (1853), 17 Beav. 435; Daugars v. Rivaz (1860), 
28 Beav. 238; and see A.-Q. v. Compton (1812), 1 Y. & 0. Ch. Cas. 417. 

(k) A.-G. v. Lock (1744). 3 Atk. 101; A.-G. v. Smythies (1836), 2 My. & Cr. 

135 ' 

! l) Whtston v. Rochester (Dean and Chapter) (1849), 7 Hare, 532. 
m ) Ibid., at pp. 557, 560. 

n) Nicholson v. Knapp (1838) 9 Siin. 326; A.-G. v. Cuming (1843), 2 Y. & Q. 
Ch. Cas. 139; and see title Ecclesiastical Law, Vol. XI., pp. 686, 602. 

( 0 ) Edenborough v. Canterbury (Archbishop) (1826), 2 Russ. 93, 110, 111. 

(p } A.-G. v. Litchfield ( Bishop) 11601), 0 Yes. 825; and see A.-G. y. Bowie 
(Earl), (1853), Kay, 186. 
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from interfering with a vicar in the enjoyment of hie prefer* bmw*A 
ment (q). Gorpoflc 

An injunction cannot be granted by the High Court to restrain ttone . 
persons who have presented a petition to the diocesan court from ~ 
doing that which, if they obtain a faculty, they will be entitled 
to do (»■). 

Sub-SeoX. 2.- Corporations for Public Purposes. 

498. A company incorporated by statute is a corporation for Public 
those purposes only for which it has been established by Parliament, companies, 
and whatever it does beyond the scope of such purposes is ultra vires 

and void (s), and may be restrained by injunction (f). In such coses 
the court acts on the principle that it is contrary to public policy 
that a company, authorised by statute to raise a large capital for 
one specific purpose, should employ that capital in competition with 
the general public upon speculations of a different kind (a). 

499. Proceedings for such an injunction Bhould, where the Who should 
public interest is concerned, be by the Attorney-General (6), but, Bue * 

___ _ _____ * 

(q) Sweet v. Ely ( Bishop ), [1902] 2 Ch. 508, 51 (J. 

(r) Proud v. Price (189.1), 63 L. J. (Q. u.) 61, 67, 0. A. See also title 
Ecclesiastical Law, vol. XL, pp. 512 et eeq. 

(«) Rochdale Canal Co. v. Raddxffe (1852), IS Q. B. 287 ; National Guaranteed 
Manure Go. v. Donald (1859), 4 H. & N. 8, 16; Stockport District Waterworks Co. 
y. Manchester Corporation (1862), 9 Jur. (w. s.) 266 ; aud see title OoitronATiONS, 

Vol. VIII., p. 359. 

(£) A.-G. v. Great Northern Rail. Co. (I860), 1 Drew. & Sm. 154 (where a 
railway company was restrained from carrying on the business of coal 
merchants); Lyde v. Eastern Bengal Rail. Co. (1866), 36 Bear. 10, 14 (a railway 
company cannot become a steamboat company or carry on a brewery or the 
like) ; Great Western Rail. Co. y . Metropolitan Rail. Co. (1863), 32 L. J. (CH.) 

882, per Wood, V.-O., atp. 386 (a company would be restrained from purchasing 
shares in another company) ; A.-G. v. Waterford Corporation (1875), 9 L B. Eq. 

522, 0. A. (corporation restrained from applying money produced by rates and 
funds under their control towards the expenses of introducing a bill into 
Parliament); London County Council v. A.-G., [1902] A. C. 165 (where a com¬ 
pany having statutory powers to purchase and woik a tramway company was 
restrained from working omnibuses in connection with the tramways); A.-G. 
v. Mersey Railway, [1907] A. 0. 415 (where a railway company was restrained 
from running omnibuses); A.-G. v. West Gloucestershire Water Co., [1909] 2 Ch. 

338, C. A. (whore a water company was restrained from supplying water outside 
its statutory limits) ; but see Hyde Commissioners v. Isle of Wight Ferry Co. 

(1862), 30 Beav. 616 (where, on a motion for an injunction against the company, 
it appearing that the act complained of, bo far from producing any injury, 

Would be a public convenience, the court declined to interfere). Things which are 
incidental to and may reasonably and properly be done under the main purpose, 
though they are not literally within it, would not, however, be prohibited 
(A.-G . v. Great Eastern Rail. Co. (1880), 6 App. Cas. 473, per Lord Blackburn, 
atp. 4S1; London and North Western Rail. Co. v. Price (1883), 11 Q. B. D. 485,489; 

Stagg v. Medway (Upper} Navigation Co., [1903] 1 Ch. 169,0. A. ; Peel v. London 
ana North Western Railway , [1807] 1 Ch. 5, C. A. ; Re Kingsbury Collieries, 

Ltd. and Moorels Contract, [1907] 2 Oh. 259). See generally, on the aubjeot of 
injunctions against companies in respect of acts ultra vires, title Companies, 

Vol. V., pp. 286—288. 

(а) A.-G. y. Great Northern Rail. Co. supra, at p. 161; Rare y. London and 
North- Western Rail. Co. (1861), 2 John. & H. 80, 109. 

(б) A.-G. v. Groat Northern Rail. Co., supra, at p. 161. A rival'company is 
not qualified to represent the rights and interests of the public (Sisslcport 
District Waterworks Co. v. Manchester- Corporation (1862), 9 Jur. (r. a.) 266; 

1 2 
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Attorney- 
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not usually 
show special 
damage. 


where the act in question is one which involves an injury to private 
interests, an individual can sue without joining the Attorney* 
General (c), and may obtain an injunction if he can show special 
damage ( d ). The question whether or not the Attorney-General 
should sue on behalf of the relutors is a matter for him, and not 
for the courts, to decide. His jurisdiction in this respect is 
absolute (c), but the court has a discretion in these as in other 
cases of injunction, and the Attorney-General is not entitled to an 
injunction as of right on proving his caso'(/). 

500. As a rule, it is not necessary for the Attorney-General to 
show special damage to the public. It is usually sufficient if he can 
show that the company has transgressed, or is about to transgress, 
the powers conceded to it by the legislature 0?); but the court can 
refuse to interfere if it is satisfied that the interest of the public 
does not require its assistance (/t), or that the act complained of 
cannot bo regarded in the light of a public injury (i). In granting 


1‘udaty Goal Gas (Jo. v. B> ad ford Corporation (1873), L. It. 15 Eq. 167 ; Jionner 
v. Great Western R ut, Co. (1883), 24 Oh. I). 1, 8, 0 4.). 

(c) Sampson v. Smith (1888), 8 Sun. 272 ; Spence and Ward v. London and 
Birmingham Rail. Co. (1836), 7 L. J. (ch.) 281 ; A.-G. v. Great Noitkcrn Rail. 
Co. (I860), 1 Drew. & Sin. 154 ; Bonner v. Great Western Rail. Co., supra. 

(d) And see p. 229, post. 

(e) London County Council v. A.-G., [1902] A. C. 165 ; A.-G. v. Wimbledon 
House Estate Co., Ltd., [1904] 2 Ch. 34, 44; A.-G. v. Birmingham, Tame, and 
Rea District Drainage Board, [1910] 1 Ch. 48, 61, 0. A. 

(f) A.-G. v. Shrewsbuiy (Kmgsland) Bridge Co. (18S2), 21 Oh.D.752, 756, 
A.-G. v. West Gloucestershire Water Co , [1909] 2 Ch. 338, 316, C. A.; A.-G. v. 
London and North Western Railway, [1900] 1 Q. B. 78, C. A., per Vaughan 
Williams, L.J., at p. 87 ; A.-G. v. Wimbledon House Estate Co., Ltd., supia, 
per Fabwhll, J., at p. 42; A.-G. v. Birmingham, Tame, and Rea District 
Drainage Board, supra. The difficulty in which an injunction might place 
public bodies, if compelled to close sewers under then control, but in daily use, 
has induced the court in many oases not to oxerciso its jurisdiction by way of 
injunction unloss it is absolutely ossontial to do so (A.-G. v. Acton Local Board 
(1882), 22 Ch. D. 221, 232 ; Islington Vestry v. Hornsey Urban Council, [ 190C] 
1 Ch. 695, 707, C. A.). 

(g) Liverpool Corporation v. Charley Waterworks Co. (1852), 2 Do G. M. & C 
852, 860, O. A.; Ware v. RegeM'i Carj.il Co. (1858), 3 De G. & J. 212, 228 ; A.-G. 
v. Great Western Rail. Co. (1872), 7 Oh. App. 767; A.-G. v. Cockermouth Local 
Boaid (1874), L. It. 18 Eq. 172; A.-G. v. Great Eastern Rail. Go. (1879), 11 
Ch. D. 449, 0. A., per Bagoallay, L.J., at p. 600; A.-G. v. Shrewsbury 
(Kmgsland) Bridge Co., supra ; Bonner v. Great Western Rail. Co., supra, per 
Baggallay, L.J., at p. 8; A.-G. v. London and North Western Railway, 
supra; Lcmdbn County Council y. A.-G., [1002] A. 0. 165; A.-G. v. Mersey 
Railway, [1907] A. 0.'415; A.-G. v. Enmity and Farnborough District Water 
Co., [1908] 1 Ch. 727, C. A. ; A.-G. v. West Gloucestershire Water Co., supra. 
The law will bo dealt with as it exists, and the possibility of further powers 
being granted will not be taken into account (Great Western Rail. Co. v. 
Metropolitan Rail. Co. (1863), 32 L. J. (oh.) 382). Where the act complained 
of has been declared by a competent authority to be illegal the court will 
grant an injunction at the instance of the Attorney-General, without considering 
the grounds on which it has been declared illegal (A.-G. v. Oxford, Worcester, 
and Wolverhampton Rail. Co. (1854), 2 W. B. 330). 

(h) A.-G. v. Birmingham and Derby Junction Rail. Co. (1840), 2 By. & Can. 
Cas. 124, 132. 

(i) A.-G. y. Birmingham and Oxford Junction Rail. Oo. (1661), 8 Mao. & Or, 
453; A.-G. v. Great Eastern Rail, Oo. (1879), 11 Oh. D. 449, 0. A., per JAMBS, 
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an injunction to restrain a public body from continuing a state of Sbot. s. 
things which existed at the time of the commencement of its powers Corpora* 

the court looks at the balance of convenience (k), but, if the act ttoiis. 

complained of is expressly forbidden, public convenience will be 
disregarded (Z). It is no defence to an action against a public body 
at the relation of the Attorney-General to restrain a nuisance that 
the relators have powers which would enable them themselves to 
remedy the evil (m). 


501. When the proceeding is by a private person, he must show 
special damage to himself (n), unless the act prohibited is obviously 
prohibited for his special protection (o). The court will, moreover, 
take the interest of the public into consideration when asked to 
interfere with a railway (p). A simple contract creditor of a com¬ 
pany is not entitled to an injunction to restrain a company from 
dealing with its assets, on the ground that he will be defrauded 
thereby ( q ). 


Private 
person roust 
show special 
damage. 


Sub-Sect. 3. —Proceedings against a Company by its Members. , 

502. If the acts of a company amount to an individual injury Action bj 
or wrong to an individual member of the company, such member members of 
will have a right of action against the company, and in a proper a compa “ 7 
case may obtain an injunction against the company m aid individual 
of his legal right (r). If a company attempts to act tiltra wrong. 


L.J., at pp. 481, 485, and seo A.-O. y. Birmingham , Tame, and Rea District 
Drainage Board, [1910] 1 Ch. 48, 0. A. 

(k) A.-G. v. Dorking Union Guardians (1882), 20 Oh. D. 595, (507, 0. A. 

(l) Crom/ord and High I'eale Rail. Co. v. Stockport, Disley, and Whaley Bridge 
Rail. Co. (1857), 3 Jur. (n. s.) (528. 

i m) A.-G. v. Colney Hatch Lunatic Asylum (1868), 4 Oh. App. 146. 
n) Chamberlaine v. Chester and Birkenhead Rail. Co. (1848), 1 Exch. 870; 
Holyoake v. Shrewsbury and Birmingham Rail. Co. (1848), 5 Ry. & Can. Oas. 421; 
Liverpool Corporation v. Chorlry Waterworks Co. (1852), 2 Do G. M. & G. 852,0. A.; 
Ware v. Regent's Canal Co. (1858),3De G. & J. 212; Stockport District Waterworks 
Co. v. Manchester Corporation (1862), 9 Jur. (N. s.) 266; Pudsey Coal Gas Co. v. 
Bradford Corporation (1873), L. R. 15 Eq. 167; Nuneaton Local Board y. General 
Sewage Co. (1875), L. it. 2<) Eq. 127 ; Bonner y. Great Western Rail. Co. (1883), 24 
Ch. 1). 1,0. A.; Lmdon Associationof Shipowners and Brokersy. London and India 
Docks Joint Committee, [1892] 3 Ch. 242, 0. A.; Marriott v East Grinstead Gas 
and Water Co., [1909] 1 Oh. 70. If an individual has sustained no damage and 
there is no reason to apprehend that he will do so, he cannot sue, notwithstand¬ 
ing that he is nearer to the possible cause of injury than the rest of the public 
( Ware y. Regent's Canal Co., supra., per Lord CHELMSFORD, L.C., at p. 228). 

(o) Chamberlaine y. Chester and Birkenhead Rail. Co., supra, per Pollock, O.B., 
at p. 877 ; and see also Cranford and High Peak Rail. Co. y. Stockport, 
Disley, and Whaley Bridge Rail. Co., supra. For the cases in whioh injunc¬ 
tions will be granted in conneotion with the taking and user of land acquired 
by publio companies under their statutory powers, see title Compulsory 
Purchase of Land and Compensation, Vol. VI., pp. 24, 25, 74, 97, 101 ; 
and t>. 234, post. 

(p) Lyde v. Eastern Bengal Rail. Go. (1866), 36 Beav. 10, 17, and see Rigby r. 
Great Western Rail Co. (1846), 2 Ph. 44. 

(q) Mills v. Northern Railway of Buenos Ayres Co. (1870), 5 Oh. App. 621. 

(r) See Pulbrook v. Richmond Consolidated Mining Co. (1878), 9 Oh. D. 610; 
Munster v. Cammell Co. (1382), 21 Ch. D. 183; Kyshey. Alturas Gold Go. (1888), 
86 W. R. 496; Turnbull v. West Riding Athletic Club [Leeds), Ltd., [1894] W N. 4 
(where on the application of a director injunctions were granted to restrain the 
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vires (s), any single shareholder has a right to resist it, and the 
court will interpose on his behalf by way of injunction (a). He 
may Bue either in his own name (&), or on behalf of himself and all 
other members of the company holding a common interest with 
himself in the company (c). 

503. Where one class of shareholders has an interest opposed 
to that of another class, it is necessary to make the latter class 
defendants; but where one individual, having an interest, complains 
of the act of the whole company, there is, as a general rule, no 
necessity for any other shareholders to be present (d). If an 
agreement be entered into by two companies, an injunction will not 
be granted to restrain one of such companies from acting under the 
agreement at the suit of a shareholder of the other company, on 
the ground that, so far as regards the former company, the agreement 
is ultra vires (e). 


plaintiff’s co-directors from wiongfully excluding him from the board); limn, 
bridge v. Smith (1889) 41 Ch. 1). 462, 0 A.; Sutton v. A 'm/lish and Colonial 
Product Co., [1902] 2 Ch. 502 (whore similar injur Cions were retu-ed): Norman 
y. Mtt'liell (1854), 5 De G. M. & G. 048, C. A.; Johnson v. I.i/tHe'* Iron Agency 
(1877), 6 Ch. 1). 687, 0. A.; Qonlton v Loudon Arch itet total Brisk and Tile Co., 
[1877] W. N. 141 (where an injunction was granted to res Main an illegal 
forfeiture of shares); Jones v. J'cuaya Rubber and 1‘roduce Co., Ltd., [1911] 
1 K. B. 455, 0. A.; and see Holland v. Dickson (1888), 37 Ch. 1). (169; Mutter v. 
Eastern and Midlands Rail. Co. (1888), 38 Ch. I). 92, C. A.; Nelson v. Anglo- 
American Land Mortgage Agency Co , [1897] 1 Ch. 130; Davies v. Gas Light 
and Coke Co., [1909] 1 Ch. 708, C. A. (where injunctions were granted to 
restrain the interference by companies with shareholders and debenture- 
holders, in the exeiciseof their statutory lights to inspect, at nil reasonable 
times, the register of mortgages of the company). An injunction will not be 
granted to restrain the company from making calls on its shares and enforcing 
them, even whon tho shareholder has commenced an action to try the question 
of his liability, for in such an action he can, by resisting payment, get the 
question of liability settled and so obtain a remedy without having recourse to 
an injunction ( Tatham v. Palace Restaurants, Ltd. (1909), 63 Sol Jo. 743), and 
see the Companies Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 16), ss. 45, 
63; tho Companies Clauses Act, 1863 (26 & 27 Viet. c. 118), s. 28, and the 
Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), ss. 100, 101, and 
geneiully on this subject, title Companies, Vol. V., pp. 289 et seg. 

(a) As to what arc ultra vires acts, and generally as to the exercise by a 
company of its powers, see title Companies', Vol. V., pp 223, 285, 289, 318. 

(а) Simpson v. Westminster Palace Hotel Co. (1860), 8 H. L. Cos. 712, 717; 
and see Mosely v. Kojfyfontein Mines, Ltd., [1911] 1 Ch. 73, 0. A. An 
injunction will not be granted to restrain a company from doing something 
within its objects on the ground that it will be thereby incapacitated from 
doing something else also within its objects ( Syers v. Brighton. Brewery Co., 
Ltd., Wright y. Same (1864), 11 L. T. 660). 

(б) Boole v. (heat Western Rail. Co. (1867), 3 Ch. App. 262. 

(c) Carlisle v. South Eastern Rail. Co. (1850), 1 Mac. & G. 689, 699; 
Macbride v. Lindsay (1862), 9 Hare, 574, 585 ; Fawcett y. Laurie (1860). I Drew. 
& Sm. 192, 202, 203. As to the qualifications necessary to maintain an action 
"on behalf” and generally as to actions of this kind, see title Companies, 
Vol. V., pp. 280—291, 319 et teq. The fact that a plaintiff sues at the 
instigation of a rival company is not of itself sufficient to prevent him from 
obtaining an injunction on the merits of the case (Colman v. Eastern Counties 
Rail. Co (1846), 10 Beuv. 1). 

(d) Bode y. Great Western Rail, Co., supra, per Bolt, L.J. at pp. 277, 
278. 

(«) Manned! y. Midland Great Western ( Ireland I) Rail Co. (1663), l:Hem. & M. 
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Sect. 8. — Unincorporated Bodies. 

504. The jurisdiction of the court to interfere in the case of 
clubs, societies, and other unincorporated bodies is based upon 
the right which the members have to the common use and enjoy* 
ment of the property which has been purchased or acquired by 
means of the funds contributed by such members (/). Where the 
contract between the parties creates a purely personal relationship, 
the court has no jurisdiction to interfere (g). 

Thus a member of a proprietary club, in which members have 
no right of property, who has been expelled by a committee, though 
the proceedings were irregular, cannot obtain relief by way of an 
injunction ( h ). On the other hand, in the caso of a members' club, 
in which members have rights of propel fcy, all the formalities 
relative to the expulsion of a member required by the rules must 
be strictly complied with, and, unless this is done, the court will 
grant an injunction (i). 

A trade union (k) may also be restrained from unlawfully 
expelling a member (/) or from misapplying its funds (in), the 
jurisdiction in cases of this kind being founded upon the right of 
property vested in the members (»). A trade union may also be 
restrained from acting ultra tires, or illegally (o). 


130. As to when tho court will interfere with actions of a company, see title 
Companies, Vol. V., pp. 284, 200 

(/) Forbes v. Edin (1867), L. K. 1 8c. & Dir. 668, per Lord CiiANWORTn, at 
p. 681; Rigby v. Cunnol (1880), 14 Ch. I). 482, per JESSEL, M.R., at pp, 487, 
488; Baird v. Wells (1800), 44 Ch. D. 661,676; Millican v. Suhvan (1888), 4 
T. Ii. E. 203, 0. A. 

g) Mdin an v Knlivan, supra. 

h) Baird v. Wells (1890), 44 Ch. D. 661. For the classification of clubs, ->ee 
tit 0 Cl,UBS, Vol. IV., p. 406. 

i) Either v. Kiane (1878), 11 Ch. D. 363; Labovchere v. Wharvch ffe (Earl) 
(1879), 13 Ch. D. 346, Foster v. Harrison, f 1881] W. N, 171; Baird v. Wells, supra; 
and see Lapointe v. L'Association de Bienfaisance d tie lletraite de la Police de 
Montrial, [1906] A. C. 636; Harington v. Seridull, [1903] W. N. 60. The rules 
of the club must be construed fairly, and in the same way as any other contract, 
and the court has no iiuht to give the words other thau their ordinary meaning, 
or to construe the rules otherwise than in their ordinary sense ( Dmvkins v. 
Autrobus (1881), 17 Ch. D. 616, per Jessel, M.It., at p. 621, C. A.); and soe title 
Clubs, Vol. IV., pp. 416 et seq. 

Ik) A trade union registered under the Trade Union Acts, 1871 and 1876 
(34 & 36 Viet. c. 31; 39 & 40 Viet. c. 22), may be sued in its registered name 
(Taft Vale Railway v. Amalgamated Society <f Railway Servants, [1901] A. C. 
426). 

(l ) Osborne v. Amalgamated Society oj Railway Servants, [1911] 1 Ch. 640, 
O. A., distinguishing Rigby v. Cunnol (1880), 14 Ch. D. 482; Chamberlain'i 
Wharf, Ltd. v. Smith, [1900] 2 Oh. 606, 0. A. 

(m) Wolfe v. Matthews (1882), 21 Ch. D.194; Yorkshire Miners' Association v. 
Bowden, [1905] A. 0. 256. 

(n) Rigby v. Connol, supra, at p. -187 ; see generally, title Trade and Trade 
Unions. 

(o) Amalgamated Society of Railway Servants v. Osborne, [1910] A. D 87; and 
see Wilson v. Amalgamated Society of Engineers (1911), 27 X. L. R. 419. 
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Part IV.—Purposes for which an Injunction 

may be Granted. 

Sect. 1.— Prevention of Nuisance. 

505. The jurisdiction of the court by way of injunction in 
nuisance cases ( p) is in aid of the legal right, and is founded 
upon the necessity of preventing that sort of injury to property 
for which damages would not be an adequate or sufficient 
remedy. It rests upon the extent of the injury, and will be 
exercised only when the injury is of so material a character that it 
cannot be adequately compensated for by damages ( 7 ), or is of a 
continuing or recurring nature (r). An injunction will not usually 
be granted to restrain a temporary or occasional nuisance (a), but, 
if the nuisance is a vOntinuing or recurring nuisance, an 
injunction will not be refused merely because the actual damage 
arising from if is slight (t). 

Sect. 2 .—Prevention oj ll'astc. 

506. The jurisdiction of the court to interfere by way of injunc¬ 
tion in the case of waste (u) is not limited to those cases where 
there is a right and remedy at law, but extends also to equitable 
waste (a) and to the cases in which there is an intervening legal 
estate (b). 

(p) There is 110 distinction between the principles upon which the court arts 
in tho case of piivato and public nuisances (A.-G. v. Sheffield, Gas Consumers (Jo. 
(1853), 3 I)o G. M &. < 1 . 3(M, 320, 0. A.). 

( q ) A.-O. v. Nv-hol (1809), 16 Vos. 338, 342, Sollan v. Ik Held (1851), 2 Sim. 
(n. s.) 133, 159; A -G. v. Sheffield Gat Consumers Co. (1853), 3 Do G. M. & G. 
304, 319, 320, C. A.; Jan mb y. Knight (1863), 8 L. T. 621, C. A.; Jackson 
v. Newcastle {Duke) (1861), 3 De G. J. & Sm. 275, 283; Curriers Co. v. Corbett 
(1865), 12 L. T. 169; Beadel v. Perry (1868), 19 L. T. 760; and see generally, 
and as to injunctions in cases of particular nuisances, title Nuisance. 

(r) See note (<), in/ra. 

(a) A.-G. v. Sheffield Gas Consumers Co., supra, Svaine y. Great Northern BatI 
Co. (1864), 4DeG J. & Sm. 211, C. A.; (foldsmid v, Tunbridge H'cl/s Improvement 
Commissioners (1866), 1 Ch. App. 349, 355; Cooke v. Forbes (1867;, L. R. 5 Eq. 
166; A.-G. v. Cambridge Consumers Gas Co. (1868), 4 Ch. App. 71; A.-G. v. 
Preston Corporation (1896), 13 T. L. R. 14. 

(I) A.-G. v. Sheffield Gas Consumers Co., supra; A.-G. v. Cambridge Consumers 
Gas Co., supta, at p. 81 ; and see Soltau y. De Held, supra; Giaud Junction 
Canal Co. v. Shtigar (1871), 6 Ch. App. 483, 489; Clowes y. Staffordshire. 
Potteries Waterworks Co. (1872), 8 Ch. App. 125, 142; Thotgie y. Brumfitt 
(1872), 8 Ch. App. 650', 656; Lambton v. Mellish, Lamhton y. Cox, [1894] 3 Ch. 

163 (where injunctions were granted); and see, generally, title N uisance. As to 
tho form of an injunction restraining the erection of buildings so as to cause a 
nuisance or illegal obstruction of ancient lights, with liberty to apply for further 
relief by way of mandatory injunction or damages on completion of the building, 
see Colts v. Home and Colonial Stores, Ltd., [1904] A. C. 179, 194; Anderson y. 
Francis, [1906] W. N. 160. 

fttl Seo generally, title Real Property and Chattels Real. 

(a; As to the various kinds of waste and what acts constitute legal, equitable, 
and permissive waste respectively, see title Real Property and Chattels 
Real. 

(5) Tracy y. Tracy (1681), 1 Vem. 23 ; Robinson y. Litton (1744), 3 Atk. 209; 
Farr ant y. Lovel (1760), 3 Atk 723; and see Austria {Emperor) y. Day and Kossuth 
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Where a serious act o! waste is threatened or intended and the 
defendant insists on his right to commit it (c), the plaintiff need 
not wait until the waste is actually committed before applying for 
an injunction (d). An injunction will not be granted if the act 
of waste is trivial (e), but a small degree of waste, where there is 
an intention to do more, will be sufficient for the court to act on (/). 
The court will not decline to interfere, where waste has been 
committed, merely because the defendant has ceased committing 
waste upon the action btfing brought (, 7 ). Where oquitable waste 
of one kind only has been done or is threatened, the injunction 
will not be extended to equitable waste of other kinds (/t). 

507. An application to stay waste should be made promptly (t), 
especially in the case of mines (/c); but delay is not so material in 
the case of waste as in other applications for injunctions. For 
example, if a man allows half his trees to be cut down before 
bo applies, the court will not therefore permit the remaining 
half to be cut down (l). If, however, the party committing waste 
has been encouraged to spend money and bestow labour upon the 
property by the acquiescence of the plaintiff, relief will be 
refused (m). 

Sect. 11.— Prevention, of Trespass. 

508. An injunction to prevent any threatened or apprehended 
trespass (n) may he granted either before, at, or after the hearing if 

(1861), 3 Do G. F. & J. 217. 0. A., per Turner, LJ, at p. 201 And .see 
generally, as to the persons iu whoso favour and against whom injunctions to 
restrain legal and equitable waste respectively may bo granted, and as to the 
right to an account when an injunction is granted, titles Landlord and 
Tenant; Mortgage; Keal Property and Chattels Heal ; Settlements. 

(c) Or if he is out of possession, whether or not he claims a right to commit the 
act (see Judicatme Act, 1873(36 & 37 Viet. c. 66), s. 25 (8); and seep. 202, ante). 

(a) Gibson v. Smith (17-11), 2 Atk. 182; Coffin v. Coffin (1821), Juc. 70, 71 ; 
CavipMl v. Allgood (1853), 17 Jieav. 623, 628; Judicatme Act, 1873 (36 & 37 
Viet c. 66), s. 25 (8). 

\e) Barry v. Batty (1820), 1 Jac. & W. 651; Doran v. Carroll (1860), 11 
I. Oh. E. 371), 383; Grand Canal Co. v. APNamee (1891), 29 L. It. Ir 131, 
0. A.; Dohnty v. Allman (1878), 3 App. Cos. 709, per Lord Blackbukx, ot 
p. 733 ; or if it is “ meliorating " waste (Meux v. Cobby (1891), 61L. J. (on.) 1 ID). 

(/) Barry v. Barry, supra. 

(g) Anon, (1747), 3 Atk. 485 ; but see Baity v. Barry, supra (where, however, 
there were additional reasons for refusing the injunction). Planting potatoes 
in land previously ploughed is not such a breach of an in j unction to stay waste as 
will be punished bv attachment ( Brophy v. Quarry (1832), Hayes, 449). 

{/*) Coffin v. Coffin (1821), Jac. 70, before Lord Eldon, Ij! 0. ; but see S. C. 
(1821), Madd. & G. 17, before Leach, V.-O. 

(i) Barry v. Barry, supra. Iu an urgent case an interim order will be granted 
( Anwyl v. Owens (1853), 1 W. E. 208). 

(Jfe) Hilton v. Granville (Earl) (1841), Cr. & Ph. 283; Parrott v. Palmer 
(1834), 3 My. & K. 632 ; Cleyq v. Edmondson! 1837), 8 De G. M. & G. 787, 807, 
808, C. A. See generally as to mines, title mines, Minerals, and Quarries. 

(l) A.-Q. v. Eastlake (1853), 11 iiare, 205, per Page Wood, V.-G., at p. 228 ; 
see also Cowrtown (Lord) v. Ward (1802), 1 Sch. & Lef. 8; Cregan v. Cullen 
(1865), 16 I. Ch. E. 839, 347; Elias v. Griffith (1878), 8 Ch. I). 521, 0. A. 

(m) Barry v. Barry, supra, at p. 653; Parrott v. Palmer, supra / see Elias y. 
Griffith (1878), 8 Oh. D. 521, 626, C. A. 

(n) See generally, title Trespass. 
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sect. 8 . the corn t thinks fit, whether the person against whom the injunction 
Prevention is sought is, or is not, in possession under any claim of title or otlier- 
of Trespass, wise, or, if out of possession, does or does not claim the right to do 
the act sought to be restrained under any colour of title; and whether 
the estates claimed by both or either of the parties are legal or 
equitable (o). 


Trespass by 
public com¬ 
panies or 
bodies taking 
land. 


Where public 

interest 

affected. 


509. Injunctions will be granted in the case of trespass by 
public companies or bodies having statutQry powers compulsorily to 
take and enter lands (p). As a general rule an injunction cannot 
be refused where it is clearly shown that a public company is 
exceeding its powers ( q ); but, if the company, acting bond jule, has 
made a mistake as to the lands it has valued and taken, and the 
question between the company and the landownor is merely one of 
value (r), or, it seems, if the company has taken land in excess of 
its powers, but the quantity and value of the land are extremely 
small (#), the court may decline to interfere. 

Where the injury affects the public interest, the action should be 
by way of information at the suit of the Attorney-General (f); hut a 
private person who sustains special damage may sue alone and 
obtain an injunction, even though the public interest is concerned (a). 
Whore the legislature has made special provision for the protection 


(o) Judicature Act, 1878 (36 & 37 Viet. c. 66), 8 . 25 (8). See Ardley v. St. 
Patients Guardians (1870), 39 L. J. (cil.) 871 ; Stanford v. Ifurlstmie (1873), 9 
Oh. App 116; Qoodson v. Richardson (1871), 9 t’h App. 221 ; Allen v. Martin 
(1875), 1 j. R. 20 Eq. 462. As to the effect of I he Judicature Act, 1873 (36 & 37 Viet, 
c. 66), eee Anglo-Italian Bank v. Panes (1878), 9 Cli I). 275, 0. A., (>er Jensel, 
M.R., at p. 286 ; Smith v. Broum (1879), 48 L. J. (on.) 691; Stinker v. Planet 
Building Society (1879), 27 W. 11. 877 ; and titlo Trespass ; but compare Leeds 
and Liverpool Navigation Co. v liorsfall (1889), 33 Sol. Jo. 183, 0. A. As 
to the cases in which the court would in Lei fere befoio the Judicature Act, 
1873 (36 & 37 Viet. o. 66), see Lowndes v. Settle (1864), 33 L. J. (ch.) 451, 455, 
457. 

( p) See generally, as to the powers, dutieB, and liabilities of public bodies and 
companies having compulsory poweis to tako and enter lands, and to the circum¬ 
stances under which injunctions will be gi anted, title Compulsory Purchase 
op Land and Compensation, Vol. VI., pp 1 et seq., and in particular, pp. 24, 
63, aud Agar v. Regent's Canal Co. (1815), Coop. G. 77, 79; River Dun 
Navigation Co v. North Midland Rail. Co. (1838), 1 Ry. & Can. Oas. 135, 154 ; 
Freivin v. Lewis (1838), 4 My. & Or. 219, 255, 256; Kemp y, London and Brighton 
Rail. Co. (1889), 1 Ry. & Can. Cue. 495, 60-1; Webb v. Manchester and Leeds Rail. 
Co. (1839), 4 My. & Cr. 11G-, 120; Sutton v. Norwich Coiporation (1858), 27 
li. J. (oil.) 739, 741; Prictls Patent Candle Co., Ltd. v. London County Council, 
[1908] 2 Ch.,526, C. A. j Saunby y. London ( Ontario) Water Commissioners, [1906] 
A. C. 110, P. 0.; and see p. 224, ante. 

( 17 ) See River Bun Navigation Co. v. North Midland Rail. Co., supra. 

(r) Wood v. Charing Ctoss Rail. Co. (1863), 33 lieuv. 290. In this oase 
IIom illy, M.R-, ut p. 295, stated that the fact that the public would he moon- 
venioneed was an element to be considered, n il qua re ; see Sti ettm y. Qr< at Western 
and Brentford Rail. Co. (1870), 5 Ch. App. 751,761 ; Price v. Bala and Festmiog 
Rail Co. (1884), 50 L. T. 787. 

(») Dowling y. Pontypoul, Cactleon, and Newport Rail. Co. (1874), L. R. 18 ISq. 
714. 

(tj Thome v. Taw Vah Railway and Dock Co. (1850), 13 Beav. 10, 21; 
Bermondsey Vestry v. Brown (1866), L. R. 1 Eq. 204, 215 ; Stoke Parish Council 
▼. Prtre, [1899] 2 Ch. 277. 

(o) See Wmterbottom v. Derby {Earl) (1807), 36 L. J. (ex.) 194. 
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of a private individual, he may sue without either joining the 8*0*. 3. 
Attorney-General or proving any particular damage (6). An injuno- Prevaaffeil 
tion will not, however, be granted if the damage is trifling, notwith- of T resp ass, 
standing that the company has exceeded its statutory powers (c). 

Nor can a private person obtain an injunction on the mere ground 
of a deviation by the company on another’s land in the construction 
of its undertaking, which is not injurious to him ( d ). 

510. A reversioner will not obtain an injunction, unless he can Revemtonar 
show that damage is occasioned to his reversion by the trespass (e). “ u8t 8bow 
The question of injury or no injury is one for the jury or the tribunal rererwon? 
which has to find the facts of the caso; and, where injury is found, 

the reversioner may obtain an injunction without joining his tenant 
as co-plaintiff (/). 

Rt-cr. 4 .—Protection of Contractual Rights . 

Sub-Sect. 1 .—In Gcmral. 

511. Contracts, or the covenants (< 7 ) contained therein, may be in general, 
either affirmative or negative, or partly affirmative and partly 
negative. As a general rule the proper remedy of a party seeking Proper 

to enforce the observance of a positive contract or covenant is by remed 7> 
way of an action for specific performance ( h ). Where, on the other 
hand, the contract or covenant is negative in form, his proper 
remedy is by way of an injunction to restrain the breach thereof (i). 

Sometimes also, in the case of a positive contract, the court will speciflo per- 
import a negative covenant not to do anything inconsistent with tormance - 
the contract, and grant an injunction to restrain the breach of such 
implied covenant ( k). 

The court assumes jurisdiction to restrain a breach of contract Basis of juris- 
because the remedy at law is not sufficient, and the interest of the d,otion - 
party requires that the act should be prevented, instead of his 
merely receiving damages by way of compensation (l). 

{b) Devonport Corporation v. Plymouth, Dn onport, and District Tramways Co, 

(1884), 52 L. T. 161, 0. A. ; and see Pries v. Data and Festiniog Bail, Co. (1884), 

50 L. T. 787 (where a mandatory injunction was granted). 

(c) Holyoake v. Shrewsbury and Birmingham Hail. Co, (1648), 5 By. & Can. Caa. 

421; Wintle v. Bristol and South Wales Union Bail. Co. (1862), 10 W. E. 210; 
and see Ware v. Regent's Canal Co. (1658), 3 De G. & J. 212, 228. 

(d) Lee v. Mtlner (1837), 2 Y. & C. (EX.) 611. 

(e) Coojtcr v. Crabtree (1882), 20 Ch. D. 589, O. A.; Mayfair Property Co. v. 

Johnston, [1894 j 1 Ch. 508. 

(/) Jones v. Llanrwet Urban Council, [1911] 1 Ch. 393. 

( g ) As to the construction of covenants and to the circumstances under which 
covenants will be implied from the language of the contracting patties, and 
generally as to the construction of contracts, see titles Contract, VoL VII., 
pp. 509 et seq. ; Deeds and Other Instruments, Vol. X., pp. 475 et seg. 

(A) See as to the remedy by way of specific performance and as to what 
contracts are capable of spectfio peiformance, titles Contract, Vol. VII., p. 441; 

Specific Performance. As to injunctions in aid of specific performance, see 
p. 249, post. 

(t) See p. 238, post. 

(A) See p. 243, post, and title Contract, Vol. VII., p. 441. 

(/) Sainter v . Ferguson (1849), 1 Mac. & G. 286; and see Burnley v. Wagner 
(1852), 1 De G. M. & G. 604, 619; Holmes v. Eastern Counties Bail. Co. (1607), 

3 K. * J, 675, 680. 
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Sect. 4. 612. It is not in every case of breach of contract or covenant 

Protection of that the court will interfere by way of injunction. TLe mere fact 
Contractual that the contract or covenant in question is clear, and the breach 
flight s. clear, is not of itself sufficient to warrant the interference of the 
injunction court, unless the contract or covenant is itself of such a nature 
only granted that it can be enforced consistently with the rules and principles 
Midtable 5t0 u P on which the court acts in granting equitable relief. Thus the 
rales and court will not interfere to restrain the breach of a covenant which 
principles. would involve the supervision of the court.(m). Nor will an injunc¬ 
tion be granted to restrain the breach of an indefinite (»), 
ambiguous, and uncertain (o) or vague (p) covenant (q), or of a nega¬ 
tive covenant which is coupled with other terms so vague and loose 
that the court cannot execute them(r). Nor will the court inter¬ 
fere where the covenant is oppressive (a) or harsh (b) towards the 
defendant, nor if the agreement in respect of which the breach has 
been committed is an illegal agreement (c). 

Belief will also, generally, be refused if the damage apprehended 
from the breach is not irreparable or is susceptible of pecuniary 
compensation (<2), or if the parties themselves treated the non¬ 
performance of the agreement as a subject for pecuniary com¬ 
pensation ( e ). 


Where con¬ 
tract oontaina 
clause pro¬ 
viding for 
payment of a 
sum of money 
in the event 
of a breach. 


613. Where a contract contains a clause providing for the pay¬ 
ment of a sum of money in the event of a breach, the jurisdiction 
of the court to interfere by way of injunction to restrain the breach 
will depend upon whether such sum was inserted to secure the 
performance of the contract, or whether it was intended by the 
parties to be the fixed price for which the act complained of might 


(m) Ili/an v. Mutual Tontine Westminster Chambers Association, [1893] 1 Ch. 
116, 0. A.; and see p. 246, post. 

(») Mann v. Stephens (1846), 15 Sim. 377, 379. 

(o) Low v. innes (1864), 4 Do G. J. & Sm. 286, 296 ; and see Bernard v. 
Mtara (1861), 12 I. Ch. R. 389. 

( p) Davies v. Davies (1887), 36 Ch. D. 359, C. A. 

( q ) See also Collins y. Plumb (1810), 16 Ves. 454 (wheie the covenant vraa 
not to sell or dispose of water from a well to the injury of the plaintiffs) 

Kimberley v. Jennings (1836), 6 Sim. 340, 351. 

Talbot y. Ford (1842), 13 Sim. 173. 

Kimberley v. Jennings, supra, at 349. 

(c) Davies v. Makuna (1885), 29 Oh. D. 596, 0. A. The court will not lend its 
%id to enforce a contract which is against public policy os tending to provoke a 
breach of the peace ( Woodward y. Battersea Corporation (1911), 104 L. T. 51). 

(d) Fumess t Rail. Co. v. Smith (1847), 1 De G. & Sm. 299; Garrett v. Banstead 
and Epsom Downs Rail. jCo. (1864), 4 De G. J. & Sm. 462, C. A.; but see p. 238, 
post, in the case of express negative covonants. 

(e) Paris Chocolate Co. v. Crystal Palace Co. (1855), 3 Sm. & G. 119, 125 ; and 
sco Wood v. Sutcliffe (1851), 2 Sim. (N. s.) 163, 163; but compare Ainsworth v. 
Bentley (1866), 14 W. R. 630. The fact that compensation has been accented for 
a violation will not debar the plaintiff from obtaining relief, if there is, in other 
respects, a continued violation, and no acquiescence in such violation ( Mexborough 
[Karl) v. Bower (1813), 7 Beav. 127, 132). Nor, prior tothe Judicature Act, 1873 
(36 & 37 Yict. c. 66), s. 24 (5), would an injunction be granted to restrain 
an action on a bill of exchange, where the plaintiff’s object was merely to 
reduce the amount of his liability under the bill by the damages which he 
claimed for an alleged breach of the contract, in respect of which the bill was 
given (Glenme v. Imri (1839), 3 Y. & 0. (EX.) 436). 
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lawfully be done. The question in every case is what is the 
meaning of the contract (/). If, on the one hand, the intention is 
that the named sum should be treated as the fixed price at which 
the defendant buys the right to do the act complained of, then, 
whether it is described in the contract as liquidated damages or as a 
penalty (g), the court will not grant an injunction. If, on the other 
hand, the intention is that the named sum should not be treated as 
the fixed price at which the defendant buys tho right to do the act 
complained of, then, even if it is described in the contract as 
liquidated damages (h), an injunction will, in a proper case, be 
granted to restrain the breach (i). In the latter case a party 
cannot, however, have both an injunction and damages, but must 
elect which he will have ( k ). 'The court will not, on an interlocutory 
motion to dissolve an injunction, determine whether the sum was 
inserted by way of a penalty or as the price at which a breach 
might be committed (Z). 

514. In exercising its jurisdiction by way of interlocutory 
injunction, the court acts upon the principle of preventing irreparable 
injury (?«). If a covenant is clear and the breach clear, and seriofts 
injury is likely to arise from tho breach, the court will interfere 
before the hearing to restrain the breach; but if the covenant is 
obscure, or the breach doubtful, and no irreparable damage can 
arise to the plaintiff, then the question resolves itself into a ques¬ 
tion of comparative injury, whether the defendant will be more 
damnified by tho injunction being granted, or the plaintiff by its 
being withheld (?i). 

515. The court’s jurisdiction to interfere is not limited to cases 
where the broach has actually been committed; for, in the case 


(f) French v. Matale{ 1842), 2 Di. & War. 20!), 274, 27fi; Ranger v. Great Western 
Rati. Co. (1S54), 5 II. L. Can. 72, 94; Dimech v. Corlett (1858), 12 Moo. P. 0. 0. 
199, 229; Mercer v. living (1858). H. 11. & E. 563, 572; Howard, v. Woodward 
(1861), 34 L. J. (ui.) 47; National Brovin- tal Bank of England v. Marshall 
(1888), 40 Ch. I). 112, 0. A.; and as to the construction of such provisions, 
see generally, title Damages, Vol. X., p. 32S. 

(g) Gerrard v. O'lltilly (1843). 3 Dr. & War. 414. 

(A; Coles v. Sims (1854), 5 De 0. M. & G. 1, C. A.; Howard v. Woodward, supra: 
General Accident Assurance Corporation v, Noel, [1902] 1 K. B. 377; National 
Provincial Bank of England v. Marshall, supra; and see French v. Macale, supra 
(where, however, the injunction was refused on tho ground that the art had 
been done ; see ibid., at p. 284). 

(t) See also Bird v. lake (1863), 1 Hem. & M. Ill ; Fox v. Scard (1663), 
33 Beav. 327 ; London and Yorkshire Bank, Ltd. v. Britt (1887), 66 L. J. (ch.) 
987. 

Ik) Sainter v. Ferguson (1849), 1 Mac. & G. 287; Carnes v. Nesbitt (1862), 
7 H. & N. 778; Vox v. Siard, supra; Young v. VhuVdeg (1807), 16 L. T. 286; 
General Accident Assurance Corporation v.Noel, supra. 

(£) Voles v. Sims, supra, at p. 11. 

(m) Pee p. 218, ante. As to tho court’s regard for the rights of third pm lies, 
see p. 207, ante. 

(«) Wi!Inn$<>n v. Rogers (1SG4), 2 De G. J. & Pm. 62, 0. A., per Turseh, L J., 
at p. 69; Garrett v. liunstcad and Epsom Downs Rail. Co. (1864), 4 De G. J. & Sm. 
462, 466, 0. A.; and soe Dover Harbour (Warden etc.) v. South. Eastern Rati. Co. 
(1852), 9 Hare, 489, 493. As to the granting of a mandatory injunction on an 
interlocutory application, see p. 223, ante. 
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eject. 4. 0 ( a contract, it is enough if the defendant claims or insists on a 

Protection Of right to do the act (o ); but an interlocutory injunction will not be 
Contractual granted in cases of this kind, unless it is clear that a breach must 
SijM a. re ault from the acts of the defendant (p). 
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Ineffectual 
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Sum-Sect. 2 .—Express Negative Covenants. 

516. Where parties to a contract for valuable consideration, 
with their eyes open, contract that a particular thing shall not be 
done, proof of damage is not neceseary, a‘s a general rule, in order 
to entitle the plaintiff to a perpetual injunction to restrain the 
breach thereof ( q ). If the construction of the contract is clear and 
the breach is clear, the mere circumstance of the breach affords 
sufficient ground for the injunction (a). In such case the court has 
no discretion to exercise. All that it has to do is to say by way of 
injunction ( b ) that the thing shall not be done. The injunction does 
nothing more than give ti e sanction of the process of the court to 
that which is already the contract between the parties. It is, in 
eifect, the specific performance by the court of that negative bargain 
which the parties mado with their ojes open (c). 

The fact that the breach has not occasioned the plaintiff any 
loss (<J), or that the act complained of has in fact effected an improve¬ 
ment of his property (c), is no defence, nor does the fact that the 
breach has been committed in connection with a matter of great public 
importance(/) or that compliance with the covenant in question 
would involve inconvenience to the public (g), make any difference. 


fo) Tipping V. Eckersley (1S55), 2 K. & J. 2(54, 2 70 

(p) Wuratey y. Swann (1882), 51 h. J. (on.) 576, 0. A.; and seo Pattisson v. 
Gvford (1874), L. E. 18 Eq 259; and see p. 218, ante. 

(g) Doherty v. Allman (1878), 3 App Cas. 709, 720 ; Allen v. Sedeham (1878), 
47 L. J. (cn.) 742 (mandatory) ; Formby v . Darker , [1903J 2 Oh. 539, 0. A., per 
Vauqhan Williams, L.J., at p. 554; and see Elliston v. Deacher, [1908] 2 
Oh, 374, per Parker, J., at p. S95. 

(а) Tipping v. Eckersley, euvra; Manners {Lord) y. Johnson (1875), 1 Ch. 
D. 673 ; Richards v. Revitt (1877), 7 Ch. D. 224 ; Collins y. Castle (18S7), 36 
Oh. D. 243,254; see Piggutt v. Stratton (1859), John. 341, 355; Western v. 
MacDermott (1866), 2 Ch. App. 72, 75; and seo p. 242, post, as to contracts 
containing both positive and negative covenants. 

( б ) either restrictive or mandatory (where the circumstances of the case 
l equire it), or both. 

(e) Doherty v. Allman, supra, per Lord Oairms, L.O., at pp. 719, 720; and 
see MrI'Jacham v. Colton . [1902] A. 0. 104, 107, P. 0. 

(d) Kemp v. Sober (1851) I Sim. (n. s.) 517 ; Dickenson v. Grand Junction 
Canal Co. (1832), 15 lleiw. 260, 270; Manners {Lord) v. Johnson, supra, at 
p. 679. 

(e) Mexborough (Earl) v. Rower (1843), 7 Beav. 127, 130; Dickenson y. Grand 
Junction CanaI Co., tmpia, at p. 271; Wells v. Attenborough (1871), 24 L. T. 312 ; 
Manners (Lord) y . Johnson, supra ; but in such a caso an interlocutory injunc¬ 
tion would not be granted if the result would be to inflict a serious injury on 
the eovonantee ( Wells v. Attenborough, supra), and see p. 221, ante. 

(J) Ll»yd y. London, Chatham and Dover Rati. Co. (1665), 2 De Q-. J. & Sm. 
668 , 579, 0. A. 

(g) A.-O. y. Mid-Kent Rail. Co. and South-Eastern Rail. Co. (1867), 3 Ch. App, 
100 ; and see Foster v. Rtrmingham, Wolvcrhumpttm and Dudley Rail. Co. and 
Birmingham and Oxford Junetton Rail. Co. (1854), 2 W. R. 378 : Lloyd y. 
London, Chatham and Dover RaU. Co. supra, as reported 34 L. J. (oh.) 401 ; 
Raphael y. Thames Valley Rail. Co. (1867), 2 Oh. App. 147 ; Hood v. North 
Eastern Rail. Co. (1870), 5 Oh. App. 520. 
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The court will not take into consideration the question of the 
balance of convenience ( h), unless the circumstances of the case 
are very special (t). 

517. The court will not, however, interfere if the violation is 
so small, blight, and formal that the plaintiff has no ground in 
conscience to complain of it (k ); but it requires a very clear case 
before the court will decline to interfere on the sole ground that 
the damage to arise from the breach would be inappreciable (0* 

518. Thus in a proper case the court will restrain the breach 
of covenants in leases not to carry on any business, trade or 
calling (m), or a particular trade (ft) or trades (o), or any trade 
other than a specified trade (p), or not to sell any malt liquors 
other than such as shall have been purchnsod from the landlord (q), 
or of covenants not to alter the demised premises without the con¬ 
sent of the landlord ir), or not to affix or permit any outward mark 
or show of business on the demised premises («), or not to permit 
or suffer anything to be done to tho annoyance or damage of the 
landlord’s adjoining premises (t), or of covenants not to assign 


gWT. 4. 
Protectjjjqnof 
Coutraovaal 
Bights. 


When court 
will not 
interfere. 


Negative 
covenant in 
leases the 
breach of 
which may be 
restrained. 


(A) Dickenson v. Grand Junction Canal Co. (1852), 10 Beav. 260, 269, 270; 
Doherty v. Allman (1878), 8 App. Cos. 709, 720. 

(t) Leader v. Moody (1876), L. 11. 20 Eq. 145, 153 (whero the acts in question 
were temporary only). 

( k) Hamsun v. Good (1871), L. R. 11 Eq. 338, 352. The interference with 
puvacy is not a trivial mattei (Andover (/ ady) v. Rohe* Uon (18.55), 26 L. T. (o. a,) 
23 ; and see Manners (Lord) v. Johnson (1876), 1 Ch. D. 673). 

(!) Lloyd v. London, Chatham and Dover Rail. Co. (1865), 2 De G. J. & Sm. 
668 , 380, C. A. 

(m) Johnstone v. Hall (1856), 2 K. & J. 414 (schools); Brumwell v. Lacy 
(1879), 10 Cli. D. 691 (hospital for poor persons where small payments were 
made by patients accoiding to means); Rolls v. Miller (1884), 27 Ch. D. 71, 
C. A (homo for woikmg girls wlimo the inmates were provided with board 
and lodging, whether any payment was taken or not). Payment is not 
essential to constitute a business, nor does payment necessarily make that a 
business which, without puwnont, would not be one (Holla v. Mtller, supra). As 
to covenants in louses generally, see title Lanulojid and Tknant. 

(«) Darker \. Whyte (186.1), 32 L. J. (CH.) 520; Father v. Whyte (1863), 1 
Ilem. & M. 167 (auctioneer); IIall a way Brothers , Ltd. v. Hill, [ 1902 ] 2 Ch. 612 
(tailor); und see Tieacher ifc (Jo., Ltd. v. Treacher, [1874] W. N. 4 (whore tho 
covenant was not to cairy on a specified liudo, letuil). See also Barret v. 
Blagrave (1800), 5 Vos. 555 (wlieie, however, the injunction was dissolved on 
appeal on tho ground of acquiescence). 

(o) Chapman v. Mason and the Ltntltne Co. (1910), 103 L. T. 390 (dangoroua 
trade). 

(p) Clements v. Welles (1865), L. R. 1 Eq. 200; and sec Biigg v. Thornton, 
[1904] 1 Ch. 386, 0. A. 

(q) Courage tfc Co., Ltd. v. Carpenter, [1910] 1 Ch. 262, which see us to the 
form of order in such case. 

(r) Haigh v. Waterman, [1867] W. N. 150; De Nicola v. Abels, [1869] W. N. 
14 ; Rroddesby v. Mann, [1870] W. N. 42. As to the limitation which must be 
placed on covenants not to make or suffer any nltoiatione of Lhe demised 
premises, see Bickmore v. Dimmer, [1903] 1 Ch. 158, 0. A. (where a mandatory 
injunction to compel the tenant, a jeweller, to remove a clock affixed by him to 
the outside of the premises was refused). 

(a) Evans v. Davis (1878), 10 Ch. D. 747; Moore v. Ullcoats Mining Co., Ltd., 
[1908] 1 Ch. 676. 

(f) Collins v. Blade, [1874] W. N. 205 (premises used as a place of publio 
entertainment) ; Tod-Heatly v. Denham (1888), 40 Ch. D, 80, 0. A. (hospital); 
Wood v. Cooper, [1894] 3 Oh. 671 (trellis screen). 
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without the lessor’s consent (u). A lessee of a coal mine may be 
restrained from removing pillars of coal contrary to the terms of 
his covenant (a), and a lessee, who has covenanted not to remove 
machinery for a fixed period, in order to enable the lessor to find a 
purchaser thereof, may be restrained from removing the machinery 
during such period (b). So, also, tenants may be restrained from 
committing breaches of their farming covenants (<:). The circum¬ 
stance that a lessor has a right of entry for breach of covenant 
does not preclude him from applying for an injunction to restrain 
the commission of the breach ( d). 

Purchasers or owners of lands and houses may be restrained 
from violating covenants restricting the user or enjoyment 
thereof (c). Authors, who have sold the copyright of works 
published by them, may be restrained from publishing works 
in breach of covenant (/); and, in a proper case, a husband (rj) or a 
wife (h) will be prevented by injunction from committing breachos 
of negativo covenants contained in a separation deed. So, also, 
defendants may be restrained from ringing church bolls at stated 
times contrary to covenant (?), and a man who lias agreed not to 

(v) Me Each am v. Colton, [1002] A. (J. 104, P. C 

(aj Mostyn v. Lancaster, Taylor v. Modyn (1883), 28 Ch. D. 688, 0. A.; and 
boo Aid borough (Earl) v. Bower (18'KS), 7 Beav. 127 (where the injunction was 
in effect mandatory). 

(b) Hamilton v. Dune foul (1867), 6 I. Ch. It. 412. 

(<) (Irey de IVil*on (Lord) v. Saxon (1801), G Vos. 10G; Fleming Snook 
(1812), 6 lleav. 230; Lybbe v. llait (1886), 29 Oh. D. 8, G. A.; Chapman v. Smith, 
[1907) 2 Oh. 97 ; and seo p. 216, post. In Lybbe v. Hart, supia, the injunction 
was granted against the hasten in bankruptcy of the tenant. As to covenants 
ol' this kind limning with tho land, boo Chapman v. Smith, supta (where the 
injunction was granted at the suit of the assignee of tho ieversion). See also 
titles Lanulojid and Tenant ; Heai. Piioi'ejity and Chattels Heal. 

Id) Parker v. Whyte (18G8), 32 L. J. (cn.) 620. 

(e) Kemp v. Sober (1861), 1 Sim. (N. s.) 317 (covenant not to carry on any 
business); A.-O. v. Briggs, A.-O. v. Birmingham and Oxford Junction Rail. Co. 
(1856), 1 Jur. (n. a.) 1084 (covenant not to orect buildings on the land); 
Hoiism v. Coppard (18G0), 29 Beav. 4 (covenant not to cai ry oil particular trades); 
Lloyd v. London, Chatham and Dover' Rail. Co. (18G5). 2 Do GK J. & Sm. 568, 
C. A. (covenant not to build beyond a certain height); Hill v. Box (1870), 18 
W. It. 820 (whore the erection of a public-house, which was impliedly, though 
not oxpiossly, forbidden, was restiamed); Manner* (Lord) v. Joinson (1876), 

1 Ch. U. G73 (covenant not to erect buildings nearer tho road than the line of 
frontage of tho existing houses); Gcrrr'm v. Chapman (1877), 7 Ch. D. 271, C. A. 
(covenant not to carry on any business); Hobson v. 'Bulloch, [1898] 1 Ch. 424 
(covenuut not to use houso otherwise than as n dwelling-house broken by using 
it as a boarding-house for scholars); Rogers v. Hosegood, [1900] 2 Ch. 388,0. A. 
(covenant that not more than one house should be erected on a plot broken by 
erecting fiats, and a covenant not to use a house otherwise than as a dwelling- 
house broken by using it for flats); Abbey v. Oulteres (1911), 55 Sol. Jo. 361 
(covenant to keep windows obscured andfixod). See also title Equity, Vol. XIII., 

p. 100. 

(/) Barfield y. Nicholson (1824), 2 Sim. &Sfc. 1; Ingram v. Stiff (1859), 6 Jur. 
(n. s.) 947 ; and see Ainsworth v. Bentley (1866), 14 W. R. 630, where the cove¬ 
nant was not to publish a magazine of a particular description. In such a case 
the court would not take so harsh a step as to stop publication altogether until 
tho hearing, but would limit the injunction to the named magazine only (ibidA. 

(g) Sanders v. Rodway (1852), 16 Beav. 207 ; Hunt v. Hunt (1862), 4 De G. 
V. & J 221 ; see, generally, title Husband and Wife, Vol. XVI., pp. 460, 451. 

(h) B'siiutv. Wood (1879), 12 Ch. D. 605; and Bee Marshall v. Marshall (1879), 
6 P. I>. 19; Clark v. Clark (1885), 10 P. D. 188, 0. A. 

(*) Martin v. Nutkin (1726), 2 P. Wins. 267. 
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enter up a judgment nor to publish it in any way, may be restrained 
from advertising it for sale, where the threat for sale is not made 
bond fide for the purpose of sale, but only to get better terms ( k ). 

The court has jurisdiction to restrain the breach of a contract 
not to apply to Parliament ( l). 

519. The court will also enforce by injunction negative covenants 
in restraint or partial restraint of trade, where such covenants are 
not wider than is reasonably necessary for the protection of the 
covenantee and are not injurious to the public interest (m). 

520. Similarly, where the injunction asked for is a mandatory 
injunction to enforce a negative contract, the main point is whether 
the contract has been broken or not(u). In such cases, as a general 
rule, a mandatory injunction will be granted, although no damage 
or injury iB shown (o), though in special circumstances the court 
may refuse the mandatory injunction and give damages instead (p). 

521. In the case of an application for an injunction by a 
reversioner, somewhat different considerations apply; and, in order 
to obtain an injunction to restrain the breach of restrictive covenants ‘ 
affecting the estate, he must bring his case within the legal prin¬ 
ciples applicable to damages and show that special damage is done 
to the reversion (q). 

522. Where property is acquired by gift or purchase by one 
person from another, with knowledge of a previous contract, 
lawfully and for valuable consideration made by the latter with a 
third party, to use the property for a particular purpose in a 
specified manner, the acquirer will be restrained from using the 
property in a manner not allowable to the donor or vendor (r). The 
jurisdiction of the court to restrain the breach of covenants 
restricting the user of land is not confined to covenants which run 
with the land at law (s). The question is, whether the party shall be 


(k) Jamieson v. Tcaque (1857), 3 Jur. (>\ s.) 1206. 

(Z) Heathcote v. North Staffordshire Rail. Co. (1850), 2 Mac. & O. 100; A.-(J. y. 
Manchester and Leeds Rati. Co. (1838), 1 Ry. & Can. Cas. 436; Lancaster and 
Carlisle Hail. Co. v. North Westei-n Rati. Co. (1856), 2 K. & J. 293; Re London, 
Chatham and Dover Railway Arrarujement Act, 1867, Ex parte London, Chatham, 
and Dover Rail. Co. (1869), 20 L. T. 718, O. A.; and see p. 205, ante, and 
generally, title Parliament. 

(tn) Norden/elt v. Maxim Nordenfelt Guns and Ammunition Co., [1894] A. O. 
635; oven as against an infant {Evans y. Ware, [1892] 3 Ch. 502; Mcrriott v. 
Martin (1899), 43 Sol. Jo. 717); and see generally, title Trade and Trade 
Unions. 

(n) A.-G. v. Mid-Kent Jtail. Co. and South-Eastern Rail. Co. (1867), 3 Ch. App. 
160. 

(o) Manners {Lord) v. Johnson (1875), l Ch. D. 673, 679, 680 

(p) Bowes y. Law (1870), L. R. 9 Eq. 636; Kilbeyv. Haviland (1871), 19 
W. R. 698; and see Lloyd y. London, Chatham and Dover Rad. Co. (1865), 2 Be 
G. J. & Sm. 568, O. A. 

(q) Johnstone v. Hall (1856), 2 K. & J. 414; and see generally, titlos 
Damages, Vol. X., pp. 340, 341 ; Landlord and Tenant. 

(r) De Mottos y. Gibson (1859), 4 Be G. & J. 276, 282; and see Call v. Tourle 
(1869), 4 Oh. App. 654, 657. 

(«) As to such covenants, see titles Landlord and Tenant ; Beal Property 
and Chattels Beal. 
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shot. A. permitted to use the land in a manner ineonaistent with the contract. 
Protection of entered into by the person from whom be acquired it, of which he 
Contractual had notice when lie acquired it (a). This doctrine is, however, limited 
flhfot 8 - to restrictive covenants, and will not bo extended so as to bind in 
equity a purchaser taking with notice of a covenant to expend money 
on repairs or otherwise which does not run with the land (b). 


Sud-Seot. 3. —Contract containing Express Covenants, bath Positive and 

Negative. . 
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negative 
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Positive 
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523. In the ease of a contract containing both positive and 
negative covenants, the court can, and will, in a proper case, restrain 
breaches of the negative covenants with a view to the complete 
performance of the contract (e). This jurisdiction will be exercised 
even where the positive covenants are of such a nature as to be 
incapable of specific performance, as, for example, in the casq of a 
contract for personal service (</), or for the sale of chattels (c), 


Talk v. Mon,ay (1848), 2 Ph. 774, 777, 778; Coles v. Sims (1834), 6 
He <5. M. & G. 1, 8, C. A.; Austerherry v. Oldham Corporation (1885), 29 Ch D. 
7 &0, 773, C. A.; Wilson v. Unit (1800), 1 Ch. App. 463; Western v. Murder molt 
(1866), 2 Ch. App. 72; Richards v. Revift (1^77), 7 Ch. D 22i; Holloway 
Druthers, Ltd.y. I fill, [1902] 2 Ch. 612 ; Re Nish, I and Potts' Contra, l, [1906] 1 
Ch. 386, C. A. ; and see Wilkes v. Spooner (1911J, 65 Sol. Jo. 479, 0. A. (a new 
lessee, who takes with notice of restrictive oovonants existing between n termor 
lessee and a pui chaser from hitn before such foitnei losses surrendcicd his l><aso, 
is not bound thereby, but can doul with tho premises in any way m which he is 
until led by the terms of his lease). See generally, for further instances in 
which persons acquiring propelty have been held to be bound by restrictive 
covenants, and against whom injunctions have been granted, and as to what 
constitutes sufficient notice, titles Equity, Vol. XIII., p. 100; Peal Property 
AND OilA'l TEL8 itEAla 

lb) Ansterberry v. Oldham Corporation, supra. Bee also title Equity, 
Vol. X11L, p. 100. 

(r.) See Rankin v. Huskisson (1830), 4 Siin. 13. Relief will not bo refused 
moiety because there are other covenants by the plaintiffs which may possibly 
bo broken in the future (Rigby v. Great Il'et-hra Rail. Co. (1846), 16 L. J. (cil) 
266; affirmed on appeal (1816), 2 Ph. 41; and see II an ay v. Manchester, 
Sh'Jfield and Lincolnshire Rail. Co. (1849). 7 lime, 482). An injunction will 
not, however, bo granted with a view to specific performance of an agieemeut to 
grunt u lease where, if tho agreement was specifically performed, the lease could 
be put an ond to by tho clause of le-entry which the le.ise would contain (Gounuy 
v. Somei-set (Duke) (1812), 1 Vos. & 11. 68, mr l.oid Eldon, L.C., tit.p. 72). 

(d) Morns v. Volmnn (1812), 18 Ves. 43< (whero a man was restrained from 
writing for any other tnan a pai tie alar thealic); Lam ley v. Wagner (1832), 1 
De G. M. & G. 604, overruling Kemble v. Kmn (1829) 6 Sim. 333, iiud Kimberley 
v. Jennings (1836), 6 Sim. 340 (where the defendant was restrained from singing 
elsewhere than at the plaintiff’s theatre); Stiff v. Cassell (1856), 2 Jur. (n. 8 .) 
348 (where bn author was restrained at the suit of the publisher of a newspaper 
from writing for any 6ther newspaper); Daggett v. Rgman (1808), 16 W. R. 302 
(where the defendant was restrained from setting up tho same business as that 
of the pluintiff in the same neighbourhood), Grimston v. Cuntugham, [1894] 
1 Q. B. 125 (whore the defendant was restrained from acting at any other 
theatre than that ut whioh the plaintiff's company pluxod); Robins, m ( Wit ham) 
dc Go., Ltd. v lleuer, [1808] 2 Ch. 451,0. A. (whme the defendant was restrained 
from engaging in arty business competing with that of the plaintiff, his employer, 
in breach of negative covenants). But an interim injunction ought not to be 

f ranted wheie the result would be to prevent the defendant from earning 
is livelihood (Palace Theatre, Ltd. v. Cleney and Hackney and Shepherd's-Busk 
Empire Palaces, Ltd. (1909), 26 T. L. R. 28, C A., per Vaughan WILLIAMS, L.J.). 
(«) Dietrichsen v. Gabbum (1846), 2 PL 52 ; DonntU v, Bennett (1883), 
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provided that the negative part of the contract is capable of being 
separated from the rest of the contract (/) and, where the contract ProteetftfftoJ 
is one relating to personal services, is not unreasonable (p). In such Contractual 
cases the court repudiates the idea of indirectly compelling per- Right s, 
formance where it could not directly enforce it; but it gives all the 
relief in its power, without looking to the effect which may ulti¬ 
mately be produced by the restraint which it places on the party 
who is disposed to break his contract ( h ), although the effect of 
such an injunction may -be to compel the specific performance 
of the contract (i). 

This doctrine has, however, been criticised (lc), and is not to be Doctrine 
extended (/). It seems that the right to an injunction in cases of has be®* 
this kind will not now be held to depend upon the use of a untloi8ed - 
negative rather than a positive form of expression, and that if the 
substance of the contract is such that it ought not to be performed 
specifically, an injunction will not be granted merely because the 
covenant is in a negative rather than a positive form, nor, on the 
other hand, will the injunction necessarily be refused merely 
because the agreement contains no negative stipulation (in). , 

Sub-Sect. 4.— Implied Negative Covenants. 

524. Where there is no negativo covenant, but only an affirmative Sometimes * 
covenant, the court, although it cannot enforce affirmatively the nepltiye . ... 
performance of the covenant, will sometimes, in special cases, be implied, 
interpose to prevent that being done which would be a departure 
from, and a violation of, the covenant (w). In such cases the court 
imports a negative covenant not to act inconsistently with the 

22 Ch. D. 835 ; and see the Sale of Goods Act, 1893 (56 & 57 Viet. o. 71), 
s. 52. 

(/) Rotfe v. JioJ/e (1846), 15 Sim. S8 ; Kernot v. Potter (186 2), 3 Do G. F. & J. 

447,459, C. A. 

( g ) Ehrmati v. Buttholomew, [1898] 1 Ch. 671 (wheie BojiER, J., held that the 
negative covenant was umeasonable and refused the injunction); and see 
Robinson (William ) & Co., Ltd. v. Heuer, [1898] 2 Ch. 451, C. A. (wheie, howevei, 
the injunction was granted). Although a master cannot sue an apprentice on 
his covenant while still an apprentice, a negative covenant to abstain from doing 
something after the apprenticeship is over may be enforced by injunction 
after the termination of the apprenticeship, if it is reasonable (Gadd v. Thompson, 

[1911] 1 K. B. 304). 

(A) De Alattoa v. Gibson (1859), 4 De G. & J. 276, 299. 

(<) Lumley v Wagner (1852), 1 De G. M. & G. 604, per fjord St. Leonards, 

L.C., at pp. 615, 616. 

(k) Wolverhampton and Walsall Rail. Co. v. London and North- Wes/ei n Hull. 

Co. (1873), L. R. 16 15a. 433, 440; and see Brett v. East India and London 
8hiifing Co., Ltd. (1864), 2 Hein. & M. 404. 

(l) Whitwi od Chemical Co. v. Hardman, [1891] 2 Ch, 416, 0. A., per Lind- 
tXY, L.J., at p. 428. 

(m) See Wolverhampton and Walsall Rail. Co. v. London and North- Western Hail. 

Co., supra, atp. 410; Donnell v. Bennett (1883), 22 Ch. 1). 835; Davis v. Foreman, 

[1894] 3 Ch. 654; Ehtmun v. Bartholomew, supra; Metropolitan Eleitric Suprily 
Go., Ltd. v. Ginder, [1901] 2 Ch. 799; Eire finer & Co. y. Grnbun, [1909] 1 Ch. 

413; and see infra. In Peperno v. Uarmiston (1886), 31 Sol. Jo. 154,0. A., 
the Court of Appeal held that it was now the rule not to grunt an injunction 
where speoiKo performance was impossible unless damages would bo an 
absolutely inadequr te remedy for the not. performance of the agreement. 

(n) De Mottos v. Gibson, supra; Doherty r. Allman (1878), 8 App. Oas. 709. 

720: Jackson v. Astley (1883), Cab. & EL 181; and see Hudson v. Cripps, [1896] 

1 Ob. 288. 
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agreement, and restrains by injunction the breach of such implied 
negative covenant. The law is, however, in rather an indefinite 
state as to when an injunction to restrain breaches of covenant 
ought to be refused, on the ground that specific performance is 
impossible, and there is no distinct line to be found in the authorities 
dividing the class of case in which the court, feeling that it has no 
power to decree specific performance, nevertheless grants an in¬ 
junction to restrain the breach of one or more of the stipulations in 
the contract, from the class of case in which it declines to interfere(o). 

525. Thus on the one hand a contract to give a party the first 
refusal of property is deemed to involve a negative contract not to part 
with the property to any other person without giving that first 
refusal ( p), and a covenant by a man to take the whole of the electric 
energy required for his premises from the plaintiff implies a negative 
covenant not to take electric energy from anyone else ( q ). 

So a lessor who har covenanted with his lessee for quiet 
enjoyment will be restrained from acting in such a manner as to 
deprive his lessee of the benefit of the covenant (r). A covenant by 
an underlessor to observe the lessee’s covenants in the head lease 
will not be affected by such underlessor subsequently surrendering 
his lease and taking a now one not containing the old restrictions, 
and in such a case the underlessce will be entitled to an injunction to 
restrain his lessor from acting in contravention of such covenants («). 

Again, lessees, who have covenanted to yield up at the end of the 
term all fixtures, will be restrained from removing trade fixtures (t); 
and an injunction may also be granted to restrain a lessee from 
pulling down buildiugs ou the demised promises and carrying 
away the materials just before the end of the term, notwithstand¬ 
ing a covenant by him to repair and surrender the same in good 


(o) FothergiU v. Rowland (1873), L. R. 17 Eq. 132, 141 ; Keith, Prowie <ft Co. 
y. Notional Telephone Co., [1894] 2 Ch. 147, 153. 

(p) Manchester Ship Canid Co, y. Manchester Racecourse Co., [1001] 2 Ch. 
37, 51, 0. A.; compare Ryan v. Thomas (1911), 65 Sol. Jo. 364. 

(q) Metropolitan Electric Supply Co., Ltd. v. Cinder, [1901] 2 Ch, 799: and 
see Keith, browse Jk Co. v. National Telephone Co., supra (where the defendants 
who had agreed to erect and maintain a telephone wire, were restrained freai 
interfering with the wire after it had been erected). 

(r) Tipping v. Eckersfoy (1855), 2 K. & J. 264; and see Pattissony. Oilfvrd 
(1874), L. B. 18 Eq. 259 ; Biowne v. Flower, [1911] 1 Ch. 219. But a landowner 
who nos demised the right of shooting for a term of years over his land will 
not be thereby prevented from cutting timber as he thinks fit iu the ordinary 
management of hiB land, although injurious to the shooting (Qearns v. Baker 
(1875), 10 Ch. App. 355). An injunction was granted in Tebb v. Cave, [1900] l 
Ch. 642, although neither the title to the land nor the possession was affected 
by the act complained of, but the correctness of this decision has been doubted; 
see Davis v. Town Properties Investment Corporation, Ltd., [1903] 1 Ch. 797, 0. A. 
Geneially, as to what acts will amount to a breach of a covenant for quiet 
enjoyment, see title Landlord and Tenant. 

{$) Piggott v. Stratton (1659), 1 Do Ch E. & J. 33, C. A. As to preventing 
breach of a covenant by a party who at the date of the covenant had no power to 
perform it, but who subsequently becomes able to do so, see Newmarch v. 
Brandling (1818), 3 Swan. 99. 

(<) Bidder v. Trinidad Petroleum Co. (1868), 17 W. B. 153; and see Sunder- 
lana v. Newton (1830), 3 Sim. 460. See also Lamlourn v. McLellan, [1903] 2 
Oh. 268, 0. A. (where the general words of the covenant were held not to include 
trade fixtures). 
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condition (a). So, also, although the court cannot specifically enforce Sect. 4. 
a covenant to repair, it will in a proper case restrain a defendant from Protection oi 
injuring or removing property ( b); and, similarly, it will prevent the Contractual 
lessee of an inn, who has covenanted to keep it open as an inn, 
from doing acts which would put it out of his power or the power Against 
of another to carry on the business (c). Again, a tenant of a farm, tenants, 
who has covenanted to manage and cultivate his farm in a husband- 
manlike manner, may be restrained from committing voluntary waste 
or acting contrary to the oustom of the country (d); but, if what is 
asked for is in reality judgment for specific performance of the 
covenants in a farming lease, the court will decline to interfere ( e). 

So, also, a corporation, which grants the exclusive right for a Against pub- 
limited period to persons to sell certain goods on its premises, will 1)0 boJ,ea - 
be restrained from evicting such persons!/), or from permitting 
the sale by other persons of like goods (g). 

526- On the other hand, the court will often decline to import a Instances 
negative into contracts of this kind and to interfere by way of ^en jjj® 

(a) London Corporation v. Iledger (1810), 18 Ves. 355; but see contra. Re 
McIntosh and Pontypridd Improvements Co., Ltd. (1891), 61 L. J. (q. B.) 164 • 

(where, however, the question arose long before the end of the lease). 

(b) Bathurst {Bari) v. Burden (1786), 2 Bro. 0. 0. 61; Lane v. Newdigate 
(1804), 10 VeB. 192 ; Newton v. Nock (1880), 43 L. T. 197 ; and Bee Bernard v. 

Meara (1861), 12 I. Ch. R. 389. 

(c) Hooper v. Broderick (1840), 9 L. J. (oh.) 321, better reported on this point, 

Hooper v. Brodrick (1810), 11 Sim. 47. 

(d) See title Agriculture, Vol. I., p. 251; and in addition to the cases there 
cited, see Kimpton v. Eve (1813), 2 Ves. & B. 349; Lybbe v. Hart, [18831 W. N. 

61, 127 (to restrain the removal of bay, straw, dung or manure produced on the 
farm); Rogers v. Price (1849), 13 Jur. 820 (turning goats into a wood). In 

Onslow v.-(1809), 16 Ves. 173, the breach was in respect of the implied 

covenant on the part of a tenant from year to year to treat the farm in a 
hushandmanlike manner. 

e) Phipps v. Jackson (1887), 56 L. J. (on.) 550. 

'/) Holmes v. Eastern Counties Rail. Co. (1857), 3 K. & J. 675. 

(g) Altman v. Royal Aquarium Society (1876), 3 Oh D. 228; and for further 
instances where the court has interposed to restrain ads in violation of or 
inconsistent with subsisting contracts, in the absence of any negative 
covenant, see Newmarch v. Brandling (1818), 3 Swan. 99; Phillips v. 

Trecby (1862), 8 Jur. (n. b.) 999 (to restrain the obstruction of rights of way); 

Foster v. Birmingham, Wolverhampton and Dudley Rail. Co. and Birmingham 
and Oxford Junction Bail. Co. (1854), 2 W. £. 378 (to restrain the con¬ 
struction of a road at a lower level than that provided for by the agree¬ 
ment) ; Frogley v. Lovelace (Earl) (1859), John. 333 (to restrain a landlord 
from interfering with his tenant in the oxercise of the exclusive right of 
sporting and killing game) ; Edinburgh and Glasgow Rail . Co. v. Campbell 
(1863), 4 Macq. 670, H. L.; Sleev. Bradford Corporation. (1863), 4 Giff. 262 (where 
there was no absolute agreement, but only an understanding by which the 
plaintiff had boon misled); Hood v. North Eastern Rail. Co. (1870), 5 Ch. App. 

525 (from stopping less than a certain number of trains at a station) ; Wolver¬ 
hampton and Walsall Rati. Co. v. London and North-Western Rail. Co. (1873), 

L. R. 16 Eq. 433 (in effect to compel the defendants to use their line os agreed); 

Nuneaton Local Board v. General Sewage Co. (1875), L. R. 20 Eq. 127 (from 
permitting sewage to remain in sewers, so as to be a nuisance or damage to the 

f ilaintiffs); Ashworth v. Hebden Bridge Local Board (1877), 47 L. J. (tin.) 195 
to restrain enforcing an order for payment of rates in broach of an agreement 
not to do so for three months^; Jones (James) A Sons, Ltd. v. Tanherviue (Earl), 

[1909] 2 Oh. 440 (to restrain the defendant from preventing the due execu¬ 
tion of a contract for the purchase of timber to be cut ana removed by the 
purchaser). 
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injunction to restrain the breach thereof. For example, it will not 
do so where specific performance of the affirmative contract is 
impossible ( h ), or in the case of a contract for personal service (t), 
or in the case of some contracts for the sale and delivery of chattels 
which are not specifically enforceable (j), or where the contract 
would require the constant supervision of the court, which it has 
alwayB declined to give (lc), or if the terms sought to be enforced 
are too vague, uncertain, and indefinite to enable the court to carry 
them out (Z), or are subsidiary to the whole contract and the con¬ 
tract as a whole is incapable of specific performance ( m). Nor will 
the court interfere by way of injunction when the contract, though 
negative in form, is affirmative in substance (n). 

527. Nor will a negative covenant he implied and the breach 
thereof restrained, where the contract on the plaintiff’s part being 
of such a nature as to he incapable of specific performance, is 

(/i) Linnleg v. Ravenacaur*, [1895] 1 Q. B. 683, C. A.; and see Capet v. 
Hutt«n (1826), 2 Russ. 337 (agreement by infant to grant a loan). 

. w Clarke v. Price (1819), 2 Wils. (cu.) 157 ; Baldwin v. Society for Diffusing 
Useful Knowledge (1838), 9 Sim. 393; Pokering v. Ely (Bishop ) (JM3), 2 
Y. & 0. Ch. Cas. 2-19 ; Stocker v. Brticklibank ("851), 3 Mac. & G. 250; Johnson 
v. Shrewsbury and Birmingham Rail. Co. (1853), 3 Do G. M. & G. 914, C. A.; 
Brett v. East India and London Shipping Co., Ltd. , 1864), 2 Hem & M.404 ; Mair 
v. Himalaya Tea Co. (1865), L. R. 1 Eq. 411 ; Mill} tan y. Suit ran (1888), 4 T. L. R. 
203, G. A.; IVhit wood Chemical Co. v. Hardman, [1891] 2 Oh. 416, (5. A. (disapprov¬ 
ing Montague v. Flock!on (1873), L. R. 16 Eq. 189, whero Maltns, V.-G., restrained 
an actor from ptrforming at a rival theatre although there was no stipulation 
in terms that he would not do so); Cochrane v. Exchange Tch graph Co. (1896), 
65 L. J. (cn.) 334 (whore the contract related to a chattel coupled with personal 
service); see also Thornton v. Kendall (1863), 11 W. R. 352, C. A., and Firth v. 
Riille i/ (1864), 33 Beav. 516; such a covenant, though not absolutely and clearly 
negutivo in terms, is, however, as good ns a negative covenant if it is sufficiently 
clear and definite to enable the court to see exactly what is not to be done 
(Mutual Reserve Fund Life Association y. New York Life Assurance Co. (1897), 
75 L.T. 528,atp. 629; and seep. 243, ante). Webster v. Dillon (1857),3 Jur.(tt. s.) 
432 (where an actor was restrained from acting elsewhere than at the plaintiff’s 
theatre, although there was no expiess stipulation that he should not act else- 
wheie), must be regarded as overruled; see Whttwood Chemical Co. v. Hardman, 
supra, at p, 437, where Webster v. Dillon, supra, is referred to and passed over 
on the ground'that it was not argued and that the defendant did not appear; 
compare, however, Crisp v. Holden (1910), 54 Sol. Jo. 784 (where the court 
granted an interim injunction to restrain the managers of a school from dis¬ 
missing the headmaster until his employment should have been lawfnlly 
terminated). See also title Education, Vol. XII., pp. 125, 126. 

(j) Eothergilf v. Rowland (1873). L. R. 17 Eq. 132; see Baldwin v. Society 
for Diffusing Useful Knowledge, supra; hut as to the case of a ship engaged 
under a charterpaity, see p. 247, fwst. 

(k) Ryan v. Mutual Tontine Westminster Chambers Association, [1893] 1 Oh. 
116, C. A. ; and see • Mwgrave v. llamer (1874), 31 L. T. 632 (where the court 
refused to grant a mandatory injunction to compel a tenant to perform a 
covenant on his part to keep the land in cultivation). 

(Z) Paris Chocolate Co. v. Crystal Palace Co. (1855), 3 Sm. & G. 119, 124; De 
Motto* v. Gibson (1859), 4 De O. & J. 276, 296; Low v. Innes (1864), 4 De G. 
J. & Sm. 286. 290 ; Bernard v. Meara (1861), 12 I. Ch. R. 389. The jurisdiction 
of the court is in an eminent degree discretionary, and ought to be guided and 
measured by what substuutial justice requires between the parties (Low v. Innes, 
supra). 

(m) Paris Chocolate Co. y. Crystal Palace Co., supra ; Hamilton v. Dunsfbrd 
(1857), 61. Ch. R. 412, 416. 

(n) Davis v. Foreman, [1894] 3 Oh. 654; Ktrehner A Oo. y. Qruban, [1909] 

1 Oh. 413. 
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wholly executory (o), and in euch a case a submission by the 
plaintiff specifically to perform his part is not sufficient (p). 

528. A vessel engaged under a charterparty is regarded as a chattel 
of peculiar value to the charterer; and, if a charterparty is bond fide 
entered into between the owner of the vessel and the charterer, 
the latter is entitled to an injunction to restrain the former from 
employing the vessel in a manner inconsistent with the charter* 
pai ty (}). 

Sub-Sect. 8 . — Effect of Plaintiff's Conduct. 


Scot. 4. 

Protection ftf 
Contractual 
Bights. 

Exception in 
cue of 
vessel*, 


529. The court takes into consideration the conduct of the Conduct of 
party seeking the injunction. Belief will bo refused if the plaintiff pjamnff will 
does not come to the court with clean hands (r). So, also, where bere « aK ‘ e<1, 
one party to a contract containing mutual covenants fails to perform 
bis part, the other party will not be restrained from committing a 
breach of a negative covenant on his part(s). 

The fact that the plaintiff has committed trilling breaches of W’hatisnotn 
covenant (a), or a trifling breach of another covenant which has b»r to relief, 
caused no injury to anyone ( t >), or a breach of a covenant which is* 
altogether of minor importance (c), will not, however, preclude him 


(o) Peto v. Brighton, Uckfield and Tunbndge Welle Bail. Co. (1863), 1 Item. & M. 
468. 

(p) I hid. 

\q) DeMuttoa v. Giheon (1859), 4 Do G. & J. 276, 299, discussed in Whihoovd 
Chemical Co. v. Hardman, [1891] 2 Oh 416, 429, 0. A.; and see Herne Bay Steam 
Boat Co. v . Hutton, [190.5] 2 K. 11. 683, 092, 0. A.; Sevm v. Deslandrs (18(>0), 30 
L. J. (cn.) 437 ; Aless'tgertes lmperiales v. Baines (186.5], 11 W. B. 322 (where the 
injunction was again-.t pm chasers of a ship with notice of the charterparty, to 
restrain them fiom mtwtVnug with the performance thereof); lleriot v. 
Nicholas (18M), 12 W. K 811 According to Set in v. Dcstundes, supra, the 
owner is entitled to an injunction restraining the charterer from doing unytlung 
inconsistent with the chaitoipuily. boo also title bmiTiNG anu Navigation. 

(r) Stiff v. Cassell (1856), 2 Jut. (N. 8.) 318; Maythorne v. Palmer (1861), 11 
Jur. (n. s.) 230; and see pp. 219 ft stq., ante. As to this principle generally, 
see title Equity, Vol X1JJ., p. 70. 

(«) De Mottos v. Gibson, supra, Fechter v. Monb/omery (1863), 33 lioav. 
22 ; Telegraph Dispatch and Intelligence Co. v. McLean (1873), 8 Cli. App. 
658 ; and see Holmes v. Eastern Counties Bail. Co. (1857), 3 K. & J. 675, 683; 
Muitro v. Wivenhoe and Bnghtltngtea Rail. Co. (1865), 4 Do G. J. & Sin. 723 
733, 0. A.; Qnmstm v. Cuningham, [1894] 1 Q. 15. 125, per Wills, J., at 
p. 130; General IHllpostxntj Co., Ltd. v. Atlinson, [1909] A. 0. 118; Measures 
Brotheis, Ltd. v. Measures, [1910] 2 Ch. 248, C. A. In Fechter v. Montgomery, 
supra, and Telegraph Despatch and Intelligence Co. v. McLean, supra, the 
negative covenants on the part of the defendant wore implied; but see as to the 
former of these oasee, Whxtwood Chemical Co. y. Hardman, supra. Where, 
however, under an agreement containing mutual grants the plaintiffs liaye 
been put into possession of what was granted to them and have enjoved it 
for several years, while the defendants have taken no steps to lequue the 
pei formance of tho stipulation for thoir benefit, but have allowed the time to 
expire within which it should have been peifnmed, an injunction will be 

g ranted at the suit of the plaintiffs to restiam the defendants fiom disturbing 
ieir enjoyment (Great Northern Bail. Co. v. Lancashire and Yorkshire Bail. Co. 
(1853), 1 Sm. & G. 81). 

(a) Besant v. Wood (1879), 12 Oh. D. 605. 

(6) Western v. MacDermott (1866), 2 Ch. App. 72, 75; Richards v. Bevitt 
(1877), 7 Ch. D. 224; and see Jackson v. Winnifrith (1882), 47 L. T. 243. 

(c) Chitty v. Bray (1883), 48 L. T. 860. 
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whot. 4. from obtaining an injunction ( d ); and, even if he has been guilty 
Protection of of misconduct in not strictly and honourably performing his part 
Contractual of the agreement, an injunction may be granted, where it is quite 
Bights, impossible in the circumstances of the case to estimate the damage 
to which he would be exposed if it was not granted (e). 


Effect of 
acquiescence 
and delay. 


530. The plaintiff may also lose his right to an injunction by 
acquiescence or delay (/), especially \\ here a mandatory injunction 
is sought (<?). Mere delay (h) by a plaintiff in taking steps to 
prevent the continuance of a breach of a restrictive covenant will 
not, however, amount to such acquiescence as to disentitle him to 
relief ( i ); but if he delays instituting his suit, notwithstanding the 
fact that the defendant is, to his knowledge (k), expending money 
in the erection or alteration of buildings (f), or if he acquiesces in 
the proceedings of the defendant {in), he will lose his right to an 
injunction. Bo a lessor or vendor, who permits some tenants or 
purchasers to commit broaches of restrictive covenants entered into 
for the benefit of all, will not be entitled to an injunction to restrain 
the other tenants or purchasers from infringing such covenants (n). 
Nor will relief he granted where there lias been for a considerable 
time a violation of the agreement in respert of which relief is sought 


(tl) See Besant v. Wood (1819), 12 Oh. D. 605, per Jessel, M.R., at pp. 627, 628. 

fe) Holme* v. Eastern Counties Rail. Co. (1857), 3 K. & J. 676. 

(/) Scarisbrich y. Tunbridge (1854), 3 Eq. Rop. 210; Pollard v. Clayton (1855), 
1 K. & J. 462; Hope v. Gloucester Cm partition and the Ghat it,v Trustees (1855), 1 
Jur. (n. s.) 320; Maythorne v. Palmer (1864), 11 Jur. (n. s.) 230; uud aoe 
p. 210, ante. 

(g) idee p. 216, ante. 

( h ) Different considerations apply in the case of laches wlieie an ordinary right 
ia interfered with, as in the case of nuisance, and the case where the plaintiff’s 
right is founded on contract ( Price y. Bala awl Festtniog Rail. Co. (1881), 50 L. T. 
787). 

U) Northumberland (Dale) y. Bowman (1887), 66 L. T. 773. 

(&) But where the porsou entitled to insist upon the contract is unaware that 
expenditure is taking place on an erroneous construction of the contract, delay 
is limimtciml ( Price v. Bala and Fcstimog Rail. Co., supra, at p. 790). 

(l) Roper y. Williams (1822), Turn. & R. 18, 23; Johnstone y. Hall (1856), 2 K. & 
J. 414, 425; Eastwood y. Lever (1863), 4 De O. J. & 8m, 114, 126, C. A. 

(m) Sayers v. Oollyer (1884), 28 Ch. D. 103, C. A.; and see Osborne v. Bradley, 

K 'i Ch. 446, per Fabwell, J., at p. 451; but tho fact that the plaintiff may 
jassively acquiesced in one breach of a covenant will not disentitle him 
to an" injunction to restrain another breach ( Lloyd v. London, Chatham and 
Dover Rail. Co. (1865), 34 L. J. (on.) 401, 0. A., per Tubneb, L.J., at p. 405). 

(n) Roper v. Williams (1822), Turn. & R. 18, per Lord Eldon, L.O. at p. 22 ; 
Peek y. Matthews (1867), L. R. .3 Eq. 515; and it makes no difference if 
such covenant is not only a covenant by each purchaser with the vendor, but 
also by each purchaser with all the others (Peek y. Matthews, supra); and 
see generally as to a vendor’s right to enforce restrictive covenants and 
as to the right of purchasers of an ostate sold in lots or under a building 
scheme to enforce, inter se, the observance of the restrictive covenants subject 
to which the property is sold, and the circumstances under which the right to 
relief in such cases may be lost through delay and acquiescence, titles Equity, 
Vol. XIII., p. 102 ; Landlobd and Tenant ; Real Pbopebty and Chattels 
Real. In cases of this kind, however, an injunction will not be refused where 
the breaches which have been permitted or acquiesced in are small or of minor 
importance ( Western v. MacDermott (1866), 2 Ch. App. 72; Richards y. Revitt 
(1877), 7 Ch. D. 224; Osborne y. Bradley, [1903] 2 Oh. 446, 447 ; and see 
Knight y. Simmonds, [1896] 2 Oh. 294, 0. A.). 
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by both the plaintiff and the defendant (o); and a man may by Skit. i. 
acquiescence lose not only his right to an injunction, but even his Protection of 
right to recover nominal damages (p). Contractual 

Rights. 

Sub-Sect. 6.— Injunction in Aid of Specific Performance. 

531. Pending a suit for specific performance, the court will grant In aid of 
an injunction to restrain the vendor from dealing with the property 
if there is a clear undisputed contract (q) ; but, if the contract is pc 0nnB0<,e ' 
open to doubt, the question becomes one of comparative con¬ 
venience, and an injunction will be granted or refused according to 
the side to which the balance of convenience inclines ( r ). Where, 
on an agreement for the sale of a house at a fixed price and the 
fixtures and furniture at a valuation to be made by a named 
person, permission to enter the premises for the purpose of making 
the valuation is refused by the vendor, a mandatory injunction 
may be granted to compel him to allow the entry to enable the 
valuation to proceed (s). So, also, a mandatory injunction in aid of 
specific performance may be had in a case where it is necessary for 
the preservation of the property sold, and what is necessary to be* 
done can be done by the defendant at little inconvenience and 
small expense (a). A purchaser will not, however, be restrained 
at the suit of the vendor from purchasing an estate on the ground 
that he will be thereby rendered unable to perform hiB contract 
with the vendor (b). 

Sect. 5.— Injunction against Partners. 

532- The court will restrain a partner from violating the terms Jurisdiction, 
of his partnership contract, or acting inconsistently with his 
duties as a partner, both during the partnership, and whether or 
not dissolution is also sought, and also after dissolution (c). In 
the case, however, of a partnership determinable at will, the Partnership 
couit will not usually interfere unless dissolution is also prayed; at will. 


(o) Shenrd v. Webb (1S54), 2 W. 11.343. 

[p) Kelsey v. l)o<ld (1881), 62 L. J. (oir.) 34. ‘ 

(o) Hadley v. London Bank of Scotland, Ltd. (1866), 3 De G. J. & Srn 63, C. A.; 
and see Spiller v. Spiller (1819), 3 Swan. 666; Hart r. Hn-iay (1873), 8 Ch. App. 
860. In Allgood v. Merrybent and Darlington Rail. Co. (1886), 33 Ch. D. 671, 
the plaintiff, an unpaid vendor to a railway company, hod obtained an order 
against the company, in an action to enforce hie lien, that the defendants should 
on or before a named day pay the purchase-money, with a declaration that he 
was entitled to a lien and might on default of payment apply to enforce it, but 
the order contained no order of sale. On default of payment, there being 
evidence that the land was unsaleable, an injunction was granted to restrain 
the railway company from running trains over the railway or from continuing 
in possession of the land. 

(r) Hadley v. London Bank of Scotland, Ltd., supra (where, However, the 
injunction was refused); and see Preston v. Luck (1884), 27 Ch. D. 497, 0. A. 
(where it was granted). 

(e) Smith v. Peters (1875), L. R. 20 Eq. fill. 

(а) Strelley v. Pearson (1880), 15 Ch. D. 113; and see R. S. 0., Ord. 52, r. 3. 

(б) Syers v. Brighton Brewery Co., Ltd., Wright v. Same (1864), 11 L. T. 660. 
See, further, title Specific Performance. 

(e) See title Partnership. 
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for the defendant might immediately put an end to tho part¬ 
nership (< l), though if the act complained of is one which tends 
towards the destruction of the partnership property, an injunc¬ 
tion will be granted, notwithstanding the fact that dissolution is 
not prayed (e). 

533. To induce the court to interfere by injunction between 
partners a serious case of misconduct must he made out (/). Mere 
squabbles and improprieties arising froifi incompatibility of temper 
are insufficient (g ). 

534. A partner who complains that his co-partners do not do 
their duty towards him must be ready at all times and offer to do 
his duty towards them ( h ). Thus an application for an injunction 
to restrain the defendant from receiving or dealing with partnership 
property, founded on charges of misconduct, will be refused if the 
plaintiff has himself acted improperly (i). 

The acquiescence of one partner in acts similar to that com plained 
of may also disentitle him to relief against his co-partnors (k). 

535. The principles upon which the court acts in granting an 
injunction and appointing a receiver of the partnership property are 
distinct (l). The appointment of a receiver does, in fact, operate 
as an injunction ( m ), because the court will not allow its officer to be 
interfered wilh(ro), and can grant an injunction to restrain such 
interference (o); but the appointment of a receiver operates to 
exclude all the partners from the management of the partnership 
affairs, whereas an injunction may be directed to some or one only 
of the partners, and therofore it does not follow that, because a 
receiver would be refused, an injunction, restraining one or more 
of the partners from doing what is complained of, would also be 
refused (p). Sometimes an injunction as well hb a receiver will bo 
granted for the purpose of marking the court’s sense of the conduct 
of the parties who have misconducted themselves (<?). 


(d) Peacock v. Peacock (1809), 16 Vos. 49; Milts v. Thomas (1839), 9 Siin 
606, 609. 

(e) Miles y. Thomas, supra (whore, however, tho injunction was refused, there 
being no dimgei of the subject-mattei in dispute being lost). 

(/) See Waters v. Taylor (1808), 15 Yes. 10; and title Partnership. 

(g) See Goodman v. Whitcomb (1820), 1 Jac. & W. 689; Marshall v. Oolman 
(1820), 2 Jac. A W. 266; Smithy. Jeycs (1841), 4 Buav. 603; Anderson v. 
Anderson (1857), 26 lieav. 190. 

(h) Const y. tlairis (1824), Turn. & It. 496, per Lord Eldon, L.O., at p. 624; 
and see Smith v. Fremont (1818), 2 Swan. 330. 

($) Littfewood v. Caldwell (1822), 11 Price, 97 (where the plaintiff had 
improperly taken away the partnership hooks). 

(«) Glassington v. Thwaites (1823), 1 Sim. & St, 124, 131; and see Powell y. 
Allarton (1835), 4 L. J. (cn.) 91. 

(/) See Salt y. Hall (1850), 3 Mac. & G. 79, 85; and generally, see title 
Receivers. 

(m) Evans v. Coventry (1854), 6 De G. M. & G. 911, 016, 0. A. 

(n) Hdmore y. Smith (2) (1886), 36 Oh. D. 449, O. A. 

(o) Dixon y. Dixon, [1904] 1 Ch. 161. 
p) Hall y. Hall, supra. 

Evans y. Coventry (1854), 3 Drew. 76, per Kindkrslby, V.-CJ., at p. 83. 
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Sect. 6. — Injunction against Mortgagors and Mortgagees (r). 

536- Where sufficient grounds for relief are shown, the court can 
interfere to restrain an improper exercise by a mortgagee of his 
power of sale («); but the court will not interfere with a mortgagee 
in the exercise bond fide of his power of sale, for the purpose of 
realising his debt and without collusion with the puichaser, even 
though the sale may be very disadvantageous, unless the price is 
so low as to be evidence of fraud ( t ). 

An injunction may be granted at the suit of the charterers from a 
mortgagor of a ship to restrain the registered mortgagees (who are 
out of possession) from dealing with the ship in any manner which 
may interfere with the execution of the charterparty, provided that it 
is not shown that the charterparty is in any way prejudicial to the 
sufficiency of the mortgagees’ security (a), but, if the charterparty 
impairs their security, the mortgagees are not bound by it ( b). 

A mortgagee can restrain a mortgagor in possession from com¬ 
mitting such waste as would render the security insufficient (c). 

When a manor with an advowson appendant is mortgaged ( d ), 
an injunction may be granted at the suit of the mortgagor to, 
restrain the mortgagee from presenting before foreclosure (e). 

537. A mortgagor in receipt of the rents and profits has a 
sufficient interest to enable him to maintain an action for an 
injunction to restrain an injury done to the mortgaged property 
without joining the mortgagee (/). 

538. A mortgagor may be restrained by injunction from 
preventing the mortgagee from taking possession of the premises ( g ), 
or interfering with a receiver appointed by him ( h ). 


(r) As to grantors and grantees 
ol. I" 


of bills of sale, see title Bills of Sale, 

Vol. II l., pp. 65 e / »eq. 

(«) I Vhitworth y. Rhodes (1850). 20 L. J. (Gil.) 105; and see Gockell v. Baron (1852), 
16 Boat. 158. As to mortgagee's power of sale generally, see title Mortgage. 

(i) Warner v. Jacob (1882), 20 Oh. I). 220; and see generally, as to the position 
and duties of a mortgagee exercising his pouer of sale and as to the ciroum- 
stances under winch and the principles upon which the court acts in restraining 
sales by moitgageeB, title Mortgage. 

(«) Collins v. Lamport (1864), 4 De G. J. & Sm. 500 ; The Fanchon (1880), 
5 P, D. 173; The Heather Bell, [1901] P. 272, C. A.; see Merchant Shipping Act, 
1894 (57 & 58 Viet. c. 60), s. 34, re-enacting the Merchant Shipping Aot, 1854 
(17 & 18 Viet. o. 104), s. 70; and title Shipping and Navigation. 

(h) Law Guarantee and Trust Society v. Russian Bank for Foreign Trad !e, 
£1905} 1KB. 815, C. A.; and see The Heather Bell, supra ; The Manor, [1907] 

p, ggp 

(c) King y. Smith (1843), 2 Hare, 239; Harper y. Aplin (1886), 54 L. T. 383. 
(a) When a manor with an advowson appendant is mortgaged, tne right to pre¬ 
sent ifl iu the mortgagor until he is foreclosed ( Amhurst v. Bawling (1700), 2 
Vem. 401; Gardiner y. Griffith (1727), 2 P. Wms. 404); but if an advowBon 
only is mortgaged the contrary appears to be the case ( Gardiner v. Griffith, 
supra). See also title Ecclesiastical Law, Vol. XI., pp. 574, 595. 

(e) Amhurst y. Bawling, supra. 

(/) Fairdouyh y. Mai shall (1878), 4 Ex. D. 37,0. A.; and this apart from 
the Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25 (5), which is an enabling, not 
a disabling section ( Fairclough v. Marshall, supra, per B&ett, LmJ., at p. 47). 


g) Truman tfe Co. ▼. Redgrave (1881), 18 Oh. D. 547. 

h) Bayly y. Went (1884), 51 L. T. 784; Wooltton ▼. 


Ross, [1900] 1 Oh. 788 
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A collateral term, entered into by the mortgagor with the mort¬ 
gagee at the time of, and as one of the conditions of, the advance, 
which does not amount to a clog or fetter upon the equity of 
redemption (i), may, in a proper case, be enforced by means of an 
injunction ( k). 

639. An equitable mortgagee (l) by deposit of title deeds (m), a 
bolder of a lien (»), or a mortgagee by assignment of an equitable 
chose in action (o), may respectively, if. a proper case is made out, 
obtain an injunction for the purpose of preserving his securities (p). 

Skot. 7.—Injunction against Executors and Administrators. 

540. If there is danger of the property of the deceased being 
lost owing to the insolvency (a) or bankruptcy ( b ) of an executor or 
administrator, or to the fact that he is about to leave the country (c), 
the court will grant an injunction restraining him from collecting 
and getting in the deceased’s estate or from selling or disposing 
thereof and receiving the proceeds of sale (<i). The mere fact that 
an executor is poor will not justify the court in interfering (e), but 
an injunction will be granted if he is a person of bad character, 
drunken habits, and great poverty (/). 

An executor claiming under a will and also by gift from the 
testator in his lifetime will, when the will and the gift are 
impeached, be restrained on motion from selling, if a case of undue 
influence is made out ( g ). 

(*) As to clogs or fotters on the equity of redemption, and generally as to 
collateral teruiB and conditions of this kind, see titles Equity, Vol. XIII., 
pp. 91, 92; Mortgages. 

Ik) Btggs y. Hoddmott, Hoddinott v. Biggs, [1898] 2 Ch. 307, 0. A. 

if) Uolroyd v. Marshall (1862), 10 II. L. Cas. 191, 210, 212. 

(m) Whitbread y. Jordan (1835), 1 Y. & 0. (ex.) 303; Meux v. Smith, Seagerv. 
Smith (1843), 7 Jur. 821. 

(n) Middleton v. Mag nay (1864), 2 Hem. & M. 233 ; and see Gurnell v. Gardner 
(1863), 4 Giff. 626; and as to a solicitor’s lien on the papers of his client, 
Bee Stedman v. Webb (1839), 4 My. & Cr. 346; Watson y. Lyon (1855), 7 De G. 
M. & G. 288, 0. A. As to lien in general, see title Lien. 

(o) See Levinger v. Crombie (1872), 21 W B. 37. But the assignor is a 
necessary party (tbtd.). 

(p) London and County Banking Co. v. Lewis (1882), 21 Oh. D, 490, C. A. 

(a) Vtterson y. Mair (1793), 2 Ves. 95, 98; Scott v. Becher (1817), 4 Price, 
346; Mansfield y. Shaw (1818), 3 M tdd. 100; but see title Executors and 
Administrators, Vol. XlV., p. 140. 

( b) Gladden y. Stoneman (1808), 1 Madd. 142, n.; Bowen y. Phillips, [18971 
1 Ch. 173. 

(c) Colfbourne y. Coleboume (1876), 1 Oh. D.690; and see Scott v. Becher, supra. 

(a) See also Harrison y. Cockerell (1817), 3 Mer. 1. An ereoutor de son tort 

may be restrained from parting with assets in a proper case (As Lovett, Ambler 
v. Lindsay (1876), 3 Oh. D. 198; Brand y. Miteon (otherwise Brand) (1876), 24 
W. B. 624). The court will not restrain the agent in England of the 
administrator of a deceased trader in a foreign country from sending over the 
intestate's money and effects to that country, when the intestate's estate is 
the subject of a suit there {Wallace y. Campbell (1840), 4 Y. & 0. (EX.1167). 
See also, generally, title Executors and Administrators, Vol. XTV., 
p. 140. 

(e) Hathomthwaile y. Jtuseel (1741), 2 Atk. 126; Howard y. Paptra (1815), 

1 Madd. 142 (cases of reoeivers). 

(/) Everett v. Prythergch (1841), 12 Sim. 363, 385, 367. 

(g) Edmunds y. Bird (1813}, 1 Yes. & B. 542. 
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To induce the court to grant an injunction restraining an executor 
or administrator from parting with assets, without making provision 
for a future contingent liability, a case of past or probable mis¬ 
application of the assets must be made out ( h ); but where the 
liability is certain, though payable in futuro, it must be provided 
for (i). 

An executor may be restrained at the suit of a co-executor 
from intermeddling in an estate and dealing with the property 
before probate (/:). An 'injunction cannot be granted against 
executors in respect of acts, not being continuing acts within the 
Civil Procedure Act, 1833 (/), committed by their testator (wi). 

Sect. 8 .—Injunction against Trustees. 

541. The court will restrain a trustee (n) from using the powers, 
which the trust may confer upon him at law, otherwise than for 
the legitimate purposes of the trust (o). The jurisdiction of the 
court in this respect is founded, not upon tho irremediable con¬ 
sequences which would result from the act complained of, but upon 
the breach of trust itself (2>). 

Ono of several cestuis qne trnstent may sue and obtain an injunotion 
to restrain a breach of trust (q). The smallness of his interest, and 
the fact that he is an infant, and that the suit may havo been insti¬ 
tuted with other motives, are not reasons for depriving him of his 
remedy (r). A trustee can and ought to apply for an injunction to 
restrain a breach of trust by a co-trustee (a). 

(A) Read v. Blunt (1SI52), 6 Sun. 567; and nee Norman v. Johnson (1800], 
‘JO Beav. 77 ; Burrell v. Beleuante (18(52), 30 Boav. 550; King y. Malcott (1852), 
Ollure, 692; Be King, Mellor v. South Australian Land Mortgage and Agency 
Co., [1907] 1 Ch. 72. 

(t) King v. Malcott, supra, at p. 694; Atkinson v. Grey (1853), 1 Sni. & G. 
577; Robinson's Erecutor's Case (1856), 6 lie G. M. & G. 572, O. A., per 
Knight Bruce, Tj. J., at p. 578; and as to tho circumstances in which executors or 
administrators may be required to Bot aside Bums to meet contingent debts and 
liabilities, and generally as to their powers and duties in this respect, see title 
Executors and Administrators, Vol. XIV., p. 255. 

(k) In the Goods of Moore (1888), 13 P. D. 36. Unless litigation is pending in 
another division, tno application may be made in tho Chancery Division {Be 
Green, Green v. Knight, [1895] W. N. 69 ; Salter v. Salter, [1896] P. 291, C. A.; 
explaining Be Parker, Bearings. Brooks (1885), 54 L. J. (ou.)694) ; and see title 
Executors and Administrators, Vol. XIV., pp. 201, 202. In In the Goods of 
Cassidy, Cassidy v. Foley, [1904] 2 1. It. 427, an injunction was granted ex parte, 
at the suit of the sole next of kin of a deceased tenant to restrain the landlord 
from interfering with the tenant’s assets pending administration. 

<0 3 & 4 Will. 4, c. 42, s. 2. 

(m) Kirk v. Todd (1882), 21 Ch. D. 484, 487; and see title Executors and 
Administrators, Vol. XIV., pp. 312, 314. 

i n) See also titles Receivers ; Trusts and Trustees. 
o ) Balls v. Strutt (1841), 1 Hare, 146; M’Fadden v. Jenhjm (1842), 1 Ph. 153. 
p) A.-G. v. Liverpool Corporation (1835), 1 My. & Cr. 171, 210 ; A.-O. v. 
AspinaU (1837), 2 My. & Cr. 613 ; A.-G. v. Be Wintrn, [1906] 2 Ch. 106, 116 ; 
and see Anon. (1821), Madd. & G. 10. Pechel v. bowler (1758), 2 Anst. 540(where 
an injunction was refused on the ground that irreparable injury was not shown 
and that the trustees would be answerable to the plain tills for damage sustained) 
is not consistent with the later authorities. 

g) Dance v. Qoldinyham(l$T3), 8 Ch. App. 902; R. S. 0., Ord. 16, rr. 36, 37. 
rj Dance v. Qddtugham, supra. 

Be Cherteey Market, Ex parte Walthew (1819), 6 Price, 261, 279. 
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In an action to restrain a sale (t) which is being conducted .in 
such a manner as to constitute a breach of trust, an injunction may 
be granted restraining both the trustees and the purchaser from 
completing (a). So, also, in a proper case trustees may be restrained 
from selling trust property, if it can be shown that a sale would be 
detrimental to the interest of the cestuis que trustent (b). 

If an injunction is granted against trustees, and new trustees are 
appointed for the purpose of avoiding the order and, with know¬ 
ledge of the order, do what is forbidden by it, they may be committed 
for contempt (c). 

542. Trustees in whom the right of presenting a minister of a 
parish is vested by deed, in trust for the parishioners, may be 
restrained from presenting to the bishop a minister who has been 
improperly elected (d). So also, where a pastor has been impro¬ 
perly dismissed, the governing body of a church or chapel may, in 
u proper case, be restruined from interfering with or hindering him 
in the due exercise of his office (e). 

An injunction may also be granted at the suit of the majority of 
the trustees of a chapel restraining a person improperly claiming 
to be tbe pastor of the chapel, and also the. minority of the trustees, 
from disturbing the majority in the management of the chapel ( f). 

Sect. 9. —Prevention of Disclosure of Confidential Information. 

543. An injunction will be granted to restrain a person in a 
confidential position from disclosing information with which he 
became acquainted through that relation^). Thus a man may 


(t) As to a trusteed power to sell subjoct to depredatory conditions, see the 
Trustee Act, 1893 (56 & 57 Viet. c. 53), b. 14. Trustees for sale will not be 
restrained from completing on the ground that they cannot show a good title 
(Ihberts v. Bvzon (1825), 3 L. J. (o. 8.) (on.) 113). 

(«) Dance v. Ootdi-ghum (1873), 8 Ch. App. 902; but not where they are 
selling at the request and by the direction of the tenant for life, on merely 
speculative evidence, adduced by the lemitindennen objecting to an immediate 
bhIo, of an expected future increase in the value of the property ( Thomas , 
Williams (1883), 24 Ch. D. 558). r r / 

(b) Wiles v. Gresham (1863), 1 W. B. 514; and see Marshall v. Bladden (1849). 
7 Hare 428. 

Cc) Avery y. Andrews (1882), 30 W. B. 564. 

(d) Carter v. Crojiley (1857), 8 Do G. M. & G. 680, 0. A.; an injunction will 
also be granted to restrain'a curate who has been improperly elected from per¬ 
forming divine service and officiating as curate (A.-G. v. Fount (Earl) (1853), 
Kay, 186); and see p. 226, ants, and titles Charities, Vol. IV., p. 252; 
Ecclesiastical Law, Vol. XL, pp. 564, 580. 

(f) Dauyars v. Itivaz (I860), 28 Beav. 233; and see Dean v. liennett (1870). 
L. B. 9 Eq. 625 ; title E< clesiasticai. Law, Vol. XI. p. 816. 

(/). Prrryv. Shipway (1859), 4 De G. & J. 353, C. A.; and see generally, as to the 
jurisdiction of the court to restrain the election of an improper person as 
minister or to restrain a minister who has been dismissed or improperly ^loo te d 
from acting, titles Charities, Vol. IV., p. 254; Ecclesiastical Law, Vol. 
XI., p. 815. 

(?) Evitt v. Price (1827), 1 Sim. 483; Morison v. Moot (1851), 9 Hare, 241, 
255, Gartside v. Outmm (1856), 3 Jur. (n. s.) 39, 40; but not if the communi¬ 
cation relates to fraudulent transactions (Gartside v. Outran, supra). M to 
restraining the delivery of letters, see pp. 269, 270, post. 
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be restrained from making an improper use of ( h ), or from disclosing 
or communicating (i), information obtained by him in the course of 
his employment ( k ). 

In restraining an employee from making use of or communicating 
confidential information which he has gained in the course of his 
employment, the court rosts its jurisdiction upon the ground of 
implied contract and breach of trust or confidence (l). 

544. Not only persons who have acquired the information direct, 
but others to whom they have communicated it, will be restrained 
in a proper case from making use of the information so acquired (in). 

A motion to restrain the disclosure of confidential communications 
will be heard in private, where a public hearing would defeat the 
object of an action brought by the plaintiff ( n). 
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Sect 10. — Protection of Copyright and Literary Property (o). 

545. An injunction may be granted in a proper case to restrain Jurisdiction, 
the infringement of copyright (p). Where the Copyright Acts (o) 


(h) Yovatt v. Wivyard (1820), l Jao. & W. 894 ; Morison v. Moat (1881)1) 
Haro, 241 ; Robb v. Green, [1898] 2 Q. B, 315, C. A.; Lamb v. Emms, [1893] 
1 Ch. 218, 0. A.; compare Stuart and Simpson v. Halstead (1911), 131 L. T. Jo. 
148, 149. See also title Copyright and Literary Property, Vol. VIII., 
pp. 190,193. An to restiaimng the publication of photographs without theplam- 
till's consent by interim injunction, see Corelli v. Wall (1906), 22 T. L. It. 532. 

(<) Tippmy v Clarke (1817), 8 L. T. (0. s.) 554; Lewis v. Smith (1849), 1 Mac. & G. 
417; Mo/ison v. Moat surra; Williams v. Prince of Wales Life etc. Co. (1867), 
23 Beav. 338 ; Merri/weather v. Moore, [1892] 2 Ch. 518. Where a merchant gets 
information of the affairs of his agent not connected with his own transactions, 
and threatens by letter to disclose the information, the court will not inter 1 ere 
upon the move production of the letter. Further evidence of fraud in pro¬ 
curing, and intention to act upon the information, must be produced {Tipping v. 
Clarke, snpi a). 

(k) Seo also titles Master and Servant ; Solicitors. 

(l) Tipping v. Clarke, supra; M< ri' 0 n v. Moat, sufrra; Tuck & Sons v. Priester 
(1887), 19 Q. B. D. 629, C. A. ; Pollard v. Photographic Co (1888), 40 Ch. D. 
845; Met ryweather v. Moore, supra ; Lamb v. Evons, [1893] 1 Ch. 218, 0. A. ; 
Robb v. Green, supra; and see Kirchner <fe Co. v. (fruban, [1909] 1 Ch. 413, 
422, where Eve, J , stated that the real principle upon which the court acted 
was that of impli* d conti act. Diffeiont grounds have, however, been assigned 
for the exercise of the jurisdiction. In some oases it has been roferied to 

J iropertv, iu others to conti act, and in others again it has been treated as 
winded upon broach of trust or confidence; but upon whatever grounds the 
jurisdiction is founded tlieie is no doubt as to its exercise {Morison v. Moat, 
supra, per Turner, V.-C,, at p. 255 ; Robb v. Green, supra, per Kay, L.J., at 
p. 819; and see Albert {Prince) v. Si range (1849), 1 Mac. & G. 25, 44). In Yovatt 
v. II inyard , supra, the jurisdiction was bated on broach of trust and con¬ 
fidence; and see Beer y. Ward (1821), Jac. 77 (where the injunction was 
rpliif-ed); and Philip v. Pennell , [1907] 2 Ch. 577, 587. In Lewis y. Smith, supra, 
and Williams v. Prince of Wales Life etc. Co., supra, the grounds are not stated. 

(m) Lewis y. Smith, supra; Morison y. Moat, sujra ; Russell y. Jackson { 1861), 
9 Harp, 387, 390; Exchange Telegraph Co. y. Gregory & Co., [1896] 1 ti. B. 
147, 0. A.; and see Tipping v. Clarke (1843). 2 Hare, 383, 393; Albert ( Prince ) 
y. Strangs, supra, at p. 46; Exchange Telegraph Co,, Ltd. v. Central News, Ltd., 
[1897] 2 Ch. 48; Summers {William) <fe Go., Ltd. v. Boyce and Kinmond <9 Co. 
11907), 97 L. T. 505. 

ffej Mellor y. Thompson (1885), 31 Ch. D. 55, 0. A. 

o) See title Copyright and Literary Property, Vol. VIII., pp. 135 et teg. 
p) See ibid., p. 165; and as to restraining improper reproduction of drawings 
and photographs, ibid., pp. 190 et esq.; and Carlton Illustrators v. Coleman <k Co., 
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create a new offence and enact a particular penalty, the jurisdiction 
of tho court by way of injunction is not thereby excluded (q). 

546. The court is less disposed to grant an interlocutory injunction 
when the work in question is of a transitory nature (a). 

Where the conduct of the party applying for the injunction has 
led to the state of things which occasions the application, an inter¬ 
locutory injunction will frequently be refused(t); and not only 
the plaintiff’s conduct with the party with whom he is at contest, 
but his conduct with others, may influence the court in the exercise 
of its discretion (c). Nor will an injunction be granted at the suit 
of the publisher of a book containing pirated (d), immoral, blas¬ 
phemous, or seditious matter (c). 

If the pirated matter forms but a very inconsiderable part of 
the plaintiff’s work, the question whether or not there was an 
animus furandi will be a material consideration for the court in 
exorcising its discretion as to granting an injunction(/"). 

547. Whore an injunction is granted the defendant will not be 
allowed to sell copies already printed, lie keeping an account, 
unless the plaintiff consents (g). Nor where the injunction is 
against a work which is proposed to be published in successive 
numbers, on the ground of piiacy in the published numbers, will it 
be modified, so as to pormit the publication of future numbers, wliilo 
the quostion of piracy remains undecided (//). 

548. When it has once been ascertained that the defondant has 
in any way violated the right of the plaintiff, the nature and extent 

[1911] 1 Jv. 13. 771 ; Bowden Brothers v. Amalgamated Butanols , Ltd., [1911] 1 
Oh 386. Tho fact that the plaintiff appears to have a good equitable title affords a 
sufficient ground for granting an interlocutory injunction ( Oxford and, Camhrubjr 
( Universities ) v. Richardson (1802), 6 Ves. 689, 706 ; Maw man v. 'l'egq (1826), 2 
hues 385; Sweet v. Voter (18-11), 11 Sim. 572; and seep. 217, ante). In Andrew 
v. Raeburn (1874), 31 L. T. 73, 0. A., an interlocutory injunction was grunted, 
although the plaintiff had not fully proved his title to relief, on the ground that 
to refuse it would be to determine the whole suiton an intoilosutory application. 
A more agent for sale has not sufficient interest to enable him to obtain on 
injunction (Nirol v. Stoclcdale (1785), 3 Swan. 687), 

(q) Cooper v. Whittingham (1880), 15 Oh. D. 501, 506; see Russell v. Smith 
(1846), 15 Sim. 181; Carlton Illustrators v. Coleman <fc Co., [1911] 1 K. B. 771. 

(n) Matthewson v. Storhdale (1806), 12 Vos. 270, 275. 

(b) Handell v. Murray (1821), Jae. 311, 316. 

(c) Rundell v. Murray, supra) Saunders v. Smith (1838), 3 My.&Cr. 711, 730; 
mid Bee, as to tho effect of delay in applying, title Copyright and Literary 
Property, Vol. VIII.. p. 16G. 

(d) Cary v. Faden (1799), 5 Ves. 23. 

(e) See title Copyright and Literary Property, Vol. VIII., p. 144. 

(/) Moffat and Paige, Ltd, v, (fill ft Suns, Ltd. and Marshall (1901), 49 W. R. 
438 (where animus furandi wns not established and the injunction was refused); 
and see Jarrold v. Houlston (1857), 3 K. & J. 708, 722 (where animus furandi 
was established and tho injunction granted); Spiers v. Brown (1858), 6 W. R. 
352. 353 (where tho injunction was refused). Where the defendant denies 
copying, he should produce his original manuscript ( Spiers v. Brown, supra; 
Batten v. Arthur (1863), 1 Horn. & M. 603, 609). Soe further, for the reasons 
which may incline the court to refuse an injunction, title Copyright and 
Literary Property, Vol. VIU., pp. 140 et seq., and ibid., pp. 164—166. 

Sweet v. Maugham (1840), 11 Sim. 51. 

Barfield v. Nicholson (1824), 2 L. J. (o. s.) (OH.) 90. 
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of the injunction will depend upon the circumstances (i). When 
the court can ascertain exactly what portions of the work are 
pirated, the injunction will be limited to those specific portions ( k ); 
but when the pirated matter is considerable in extent, au injunction 
may be granted to restrain the publication of the work containing 
any pirated parts generally, without waiting till all the parts which 
have been pirated can be distinctly specified (/). Wheie the pirated 
part of the work cannot be separated from the original part (m), or 
iB so very considerable and mixed up with the smaller part of the 
work that, when taken away, there is nothing left to publish (a), 
the injunction, although confined to tho pirated parts only, is in 
effect an injunction against the whole work(o). 

549. In tho absence of satisfactory evidence of the actual con¬ 
tents of a work which has not yet boon published, an injunction will 
not be granted on evidence as to the mode of preparation which the 
defendant is adopting (a). 

550. The jurisdiction of the court to restrain the publication of 
unpublished matter (b) docs not depend solely upon tho question 
of property, but upon the pi inciple of preventing breaches of trust, 
confidence or contract (c). The application for an injunction should 
be made early, before the expense of printing has been incurred (d). 
If the case is a proper one lor an injunction, the pluintiff will be 
entitled to his remedy, whether or not lie intends to make a profit 
by tho publication ( e ). 


(») Lei ms v Full nr! on (1839), 2 Jlofiv. 6, 10, 11. 

(If) Jarrold v. Haul,ion (I857), .'J K. & J. 708; see Low v. Ward (18(58), 
L. R. 6 liq. 416, Mai ns v. A i/.hcr (I8i>8), L. 11. 7 Eq.34; anil foi foim of injunc¬ 
tion, see iS mith v. Chatto (187 i), 23 W. R. 290. 

(!) Lev is v. Fullaiton, supra; Kelly v. Mortis (186(1), L. R. 1 JEq. 697; see 
Vi arts v. J shite, supra, at p. 41; Hogg v. Scoit (1671), L. E. 18 Eq 414, 468 ; 
but compare Man-man v. 'i'rgg (1S2(.), 2 Russ. 385, 398 (to tho effect that, 
before an injunction ia granted against tho whole work, tho couit should 
first uaceitnin what is tho quantity of mutter pirated), JairMv. lluuhton, 
supra, at p. 722 (to tho effoct that no labour should be grudged in order to 
ascertain how far th<’ injunction should oxteud). 

(m) Mawman v. Tcgg, supra, at p. 390. 

(«) / bid., at p. 397. 

(o) »Sco Lewis y. Fultarton, supra; Kelly v. Morns, supra; Morris t. A shies, 
supra; Hogg v. Scott, Mipra. 

(a) Morris v. Wright (1S70), 6 Ch. App. 279. 

( b) See title Copyhight and Litejiauy Phoperty, Vol. Vlll, pp. 136 
et soj. As to restraining publication of u report of proceedings which a 
particular person has been authorised to publish, see Gurney v. Longman (1807), 
13 Yes. 493. 

(e) Qucc.nsberry (Duke) v. Shebbcare (1758), 2 Edon, 329; Albert (Prince) ▼. 
Strange (1819), 1 Mac. & G. 25, 44, 48; Turner v. llvbmsan (1860), 10 I. Ch, R. 
121, 510,0. A.; Pollard v. Photographic Co. (1888), 40 Ch. D. 345, 354; so6 
Abernethy y. Hutchinson (1825), 3 L. J. (o. 8.) (oh.) 209; Mayall v. Ihybey (1862), 

1 H. & C. 148; Mansell v. Valley Printing Vo., [1908] 1 Ch. 567; applied in 
Bowden Brothers V. Amalgamated Pictc/rials, Ltd., [1911] 1 Ch. 386. 

(d) 'Thompson v. Stanhope (1774), 2 Amb. 737, 739; Gee v. Pritchard (1818), 

2 Swan. 402, 425. 

(e) Southey v. Sherwood (1817), 2 Mer. 435, per Lord Eldon, L.O., at p. 437. 
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Shot. 11. — Protection of Patent Rights. 

551 . In an action to restrain the infringement of a patent ( /), 
a perpetual injunction (g) will be granted when the validity o! the 
patent and the fact of the infringement are established (h), if there is 
a probability of the infringement being repeated ( i ); but, where an 
interlocutory injunction is sought, if any doubt exists as to the 
validity of the patent or the fact of its infringement, the question 
whether or not the injunction will be granted depends upon the 
degree of doubt which oxists and the balance of convenience (k). 

An injunction cannot be granted in respect of a patent which 
has expired (/). So also when an action is brought immediately 
before the expiration of a patent, an injunction will, as a general 
rule, be refused (m). 

The operation of the injunction may be stayed pending an 
appeal (?i); but, as a general rule, an application for this purpose 
will bo refused (o), even where a stay would be for the benefit of the 
public ( p ). Where the injunction is stayed the defendant is usually 
required to keep an account (q), or give security (r), and to enter 
the appoal forthwith («). 

552. If a person claiming to be the patentee of an invention, by 
circular, advertisements, or otherwise threatens any other person 


(/) As to parents generally, seo title Patents. 

\g) Generally as to the principles upon which the court aots in granting 
relief by way of injunction in patent cases, soo title Patents. 

(h) Bridson v. M'Alpine (1846), 8 Boav. 229. 

(i) Proctor v. Bay ley (1889), 42 Ch. D. 390, C. A.; see Lyon v. Newcastle-upon- 
Tyne Corporation (1894), 11 E. P. 0. 218. Where a patent is infringed the 
patentee naa a primd facie case for an injunction, for it is to bo presumed that 
an infringer intends to go on infringing, and nlso, whoro there has not boon any 
infringement but an intention to lufrmgo is shown, an injunction will be 
grunted ( Proctor v. Bay ley, supra, per Cotton, L.J., at p. 398; and see Dunlop 
Pneumatic Tyre Co. v. Neal, [1899] 1 C'h. 807). 

(k) Bridson v. M' Alpine, supra; Shilhtoy. Larmuth & Co. (1884), 2 R. P. 0.1 ; 
and see Challender y. Boyle (1887), 4 E. P. C. 363, 372, 0. A.; see also Bacon y. 
Jones (1839), 4 My. & Or. 433 (wnere the principles and practice of tno court in 
granting injunctions in patent cases upon interlocutory motion and the heading 
are discussed). 

(l) Saccharin Corporation, Ltd. y. Quinccy, [1900] 2 Ch. 246, 249. 

{in) Betts v. Qallaie (1870), L. E. 10 Eq. 392; see Welsbach Incandescent 
Gas Light Co., Ltd. v. New Incandescent ( Sunlight Patent) Gas Lighting Co., Ltd. 
(1900), 17 R. P. 0. 237, 264 ; but compare Crowley v. Beverley (1829), 1 Buss.&M. 
166, n. (where a defonduut, who had a large stock of pirated articles ready to be 
thrown on the market as soon as the patent expired, was restrained). 

(a) Kaye y. Chubb, A Sons (1886), 4 B. P. 0. 23; Ducketts, Ltd. y. Whitehead 
(1896), 12 E. P. 0. 187, 191. 

(o) See Olto ▼. Steel (1886), 3 R. P. 0. 109, 121, 0. A.; Proctor v. Bennie 
(1887), 4 R. P. 0. 333, 363, 0. A.; and see National Opalite Glazed Brick and 
Tile Syndicate , Ltd. y. Ceraltte Syndicate, Ltd. (1896), 13 E. P. 0. 649, 668. 

(p) Lyon v. Goddard ( 2) (1893), 10 E. P. C. 348, 0. A. In Hopkineon v. 
St. James and Pall Mull Mectric Light Co., Ltd. (1893), 10 R. P. 0. 46, the 
operation of the injunction was stayed by agreement on the ground of publio 
convenience; and see p. 211, ante. 

(q) Kaye v. Chubb & Sons, supra. 

(r) National Opalite Glazed Brick and Tile Syndicate, Ltd. ▼. GeraUte Syndicate, 
Ltd., supra. 

(a) See also Roplcinson v. St. James and Pall Mall Electric Light Co., Ltd., 
sujyra ; Ducketts, Ltd. v. Whitehead, supra. 
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with legal proceedings or liability in respect of any alleged infringe¬ 
ment of the'patent, any person aggrieved may obtain an injunction 
against the continuance of such threats, and may recover damages, 
if the alleged infringement is not, in fact, an infringement, unless 
the person making such threats with due diligence commences and 
proseoutes an action for infringement of his patent (a). 

Shot. 12. —Protection of Trade Marks. 

553. The jurisdiction of the court in the protection given to 
trade marks ( h ) rests upon property, and tho court interferes by 
injunction, because that is tho only mode by which property of this 
kind can be effectually protected. The court acts upon the same 
principles in granting relief by way of injunction in tho ease 
of the infringement of tho right to a trade mark as in the case 
of the violation of any other right of property (c). 

It is a fundamental rule that no man has a right to put off his 
goods for sale as the goods of a rival trader (d), and he cannot, 
therefore, be allowed to use names, marks, letters or other indicia by 
which he may induce purchasers to believe that the goods which 
he is selling ore the manufacture of another person ( e ); and, if he 
attempts to do so or to make use of anothor mark, so resembling 
such trade mark that persons, purchasing with ordinary caution, are 
likely to be misled, the court will restrain him from so doing (f). 
An injunction may also be granted to restrain a printer from 
printing and selling imitations of tli6 plaintiffs’ trade labels (</). 

There is no action for threats (/i) in the coho of trade marks as in 
the case of patents (i). 


(а) Patents and Designs Act., 1907 (7 Edw. 7, c. 29), a. 36, re-onacting the 
Patents, Designs, and Tiado Marks Act, 1883 (-10 & 47 Viet. c. 67), s. 32; and 
see Household and liosher v. Fan burn and Hall (1886), 2 R. P. 0. HO; Driffield 
and East Riding hire Linseed Cake Co. v. Waterloo Mills Cake and Wai eh aiming 
Co. (1886), 31 Oh. D. 638 ; and title Patents. As to what constitutes a breach 
of an injunction restraining throats of legal proceedings or liability, see 
Ellam v. Martyn & Co. (1898), 68 L. J. (oil.) 123, 0. A. 

(б) As to what constitutes n trade mark and as to the necessity of registering 
trade marks and tho law relating to them generally, see title Trade Marks, 
Trade Names, and Designs. 

(c) Leather Cloth Co., Ltd. v. American Leather Cloth Co., Ltd. (1863), 4 
De Gh J. & Sm. 137, 142 ; (1865), 11 H. L. Cas. 523. 

(<f) Leather Cloth Co., Ltd. v. American Leather Cloth Co., Ltd. (1865), 11 
H. L. Cas. 523, per Lord Kinosdown, at p. 638. 

(e) Perry v. Truefitt (1842), 6 Deav. 66, per Lord Lanodalk, M.R., at p. 72; 
Ash (Claudius), Son & Co., Ltd. y. Invicta Manufacturing Co., Ltd. (1911), 55 Sol. 
Jo. 348 j but compare Edge (W.)& Sons, Ltd. v. Nic< oils ( W .) if: Sons, Ltd., f 1911 ] 
1 Ch. 6, 0. A. (where the “get-up ” of an articlo was copied); Outturn ((barge) 
A Co., Ltd. v. London Evening Newspapers Co., Ltd. (1911), 27 T. L. 11. 2J1. 

(/) Gout ▼. Aleploglu (1833), 6 Beav. 69, n.; Knott r. Morgan (1836), 2 Keen, 
213; Qlcnny v. Smith (1865), 2 Drew. & Sm. 476; Seixo v. Protezcitd* (1866), 1 Ch. 
App. 192; Somerville t. Schembri (1887), 12 App. Cas. 453, P. C.; Birmingham 
Vinegar Brewery Co. v. Powell, [1897] A. 0. 710; Outram (George) Jb Co. Ltd., 
T. London Evening Newspapers Co., Ltd., supra. 

(a) Farina v. Silverlock (1865), 1 K. & J. 609. 

(h) See supra. 
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Shot. 18 .—Prevention of Libellous Statements (J). 

654. The court has jurisdiction to restrain the publication of a 
libol (k), or the making of slanderous statements (l) calculated to 
injure a man in his trade or business (m), even though no damage 
has actually accrued, if it is imminent and the natural and direct 
result likely to follow (n), as well as to restrain the publication of a 
mere personal libel ( o ). In a proper case the publication of a libel 
may be restrained on an interlocutory application (p ); but this 
jurisdiction will only be exercised in the clearest cases; where any 
jury would say that the matter complained of was libellous, 
and, if the jury did not so find, the court would set aside the 
verdict as unreasonable (q). So, too, the court will refuse an 


(j) As to what statements are actionable, and generally on the .subject of libol 
and slander, see title Libel and Blander. As to libellous statements at 
elections, see title Elections, Vol. XII., pp. 298, 510. Por threats actions in 
tho case of patents, see p. 258, ante, aud titlo Patents. Prior to the passing of 
the Judicature Act, 1878 (36 & 37 Yict. c. 60), s. 25 (8), tho court had no 
jurisdiction to restrain the publication of a libel as such oven if it was in¬ 
jurious to property ( Prudential Assurance Co. v. Kno't (1875), 10 Oh. App. 142). 

(fc) Saxby v. Easierbrook (1878), 3 0. P. D. 339: .'hurley's Cattle. Food Co. v. 
Massam (1880), 14 Ch. D. 763, O. A .; Thomas v. Williams (1880), 14 Ch. 1). 864 ; 
Quartz Hill Consolidated Cold Mining Co. v. Beall (18S2), 20 Ch. D. 501, 0. A. ; 
Hayward <t Co. v. Hayward «fe Sons (1886), 34 Oh. D. 198; Bonnard v. Perryman, 
11891] 2 Ch. 269, 0. A.; Collard v. Marshall, [1892] 1 Ch. 671; Lee v. Qibbivgs, 
(1892), 67 L. T. 263; Monson v. Tussauds, Ltd., Monson v. Louis Tussaud, [1894] 
1 Q. B. 671, 0. A.; London and Northern Bank, Ltd. v. George Newnes, Ltd. 
(1899), 16 T. L. B. 76; and see James v. James (1872), L. B. 13 Eq. 421. 
In Fisher Co. v. Apollinaris Co. (1875), 10 Ch. App. 297, whore the offender in 
a trade mark case was acquitted, no evidonco being offered against him and he 
giving a letter of apology with authority to the prosecutois to make such use of 
it as they might think lit, and they published the letter by advertisement for 
two months, the court declined to restrain them from continuing to publish it. 

(/) Hermann Loog v. Bean (1884), 26 Oh. D. 306, 0. A. Thore is more difficulty 
in granting an injunction in the case of spoken words than in the case of written 
statements, and the jurisdiction must therefore be exercised with great caution; 
but if definite statements are proved to have been made an injunction will, in a 
proper case, be granted to restrain tbe repetition thereof. If necessary a man¬ 
datory injunction may also be granted (ibid.). 

(m) The court will also restraiu the issue of mmloading trade circulars; see 
Harper v. Pearson (1860), 3 L. T. 547: Stevens v. Paine (1868), 18 L. T. 600. 
Soo also Scott v. Stott (1866), 16 L. x. 143; and gonciully, title Libel and 
Slander. 

(n) Dunlop Pneumatic Tyre Co., Ltd. v. Maison Talbot etc. (1904), 52 W. B. 
254. 

(o) See PoUlett v. Chatto and Windus, [1887] W. N. 192 ; Salomons v. Knight, 
[1891] 2 Ch. 294, 0. A. ; Monson V. Tussauds, Ltd., Monson y. Louis 2’ussaud, 
supra, per Lord Halsbury and Davey, L.J., at pp. 690, 698. 

(p) Quartz Hill Consolidated Gold Mining Co. v. Beall, supra ; Poulelt v. Chatto 
and Wtndus, supra; Bonnard v. Perryman, supra; Collard v. Marshall, supra; 
Trollope v. London Building Trades Federation, [1895] W. N. 29; London and 
Northern Bank, Ltd. v. George Newnes, Ltd., supra. 

( 2 ) Coulson <fc Sons v. Coulson & Co. (1887), 3 T. L. B. 846, 0. A.; Liverpool 
Household Stores Association y. Smith (1887), 37 Ch. D. 170, 0. A .; Bonnard v. 
Perryman, supra, at p. 284; Champion dt Co., Ltd. v. Birmingham Vinegar 
Brewery Co., Ltd. (1893), 10 T. L. B. 164 ; Monson v. Tussauds, Ltd., Monson 
v. Louis Tussaud, supra; Newton v. Amalgamated Musicians’ Union (1896), 12 
T. L. B. 623 ; Lloyd’s Bank, Ltd. y. Royal British Bank, Ltd. (1903), 19 T. L. B. 
648; see also Lee v. Gibbingi, eupt a, per Kekewich, J. (to the effect that, 
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interlocutory injunction ii there is no reason to suppose that any 
injury is being done to the plaintiff, either in person or property (r). 

Sect. 14 .—Restraint of Legal Proceedings (a). 

Sub-Sect. 1. —In English Courts. 

555. No cause or proceeding pending in the High Court or 
before the Court of Appeal can now be restrained by prohibition or 
injunction, but every matter of equity in which an injunction against 
the prosecution of any such cause or proceeding might have been 
obtained prior to the passing of tho Judicature Act, 1873 (ft), either 
unconditionally or on any terms or conditions, may be relied upon 
by way of defence thereto (c). 

The court haB jurisdiction, however, to restrain a person from 
instituting proceedings ( d ), and also to restrain pending proceed¬ 
ings in the county court(e), the Mayor’s Court, London?/), the 
Chancory Court of Lancaster (g), and the Liverpool Court of 


with the exception of the case of trade libols, an interlocutory injunction 
will not bo granted before the caso haa been submitted to a jury); and see 
generally, title Libel and Slander. 

(r) Salomons y. Knight, [1891] 2 Ch. 294, 0. A.; Bee Tallerman v. Dowsing 
lladiant Heat Co., [1900] 1 Ch. 1, C. A. (a caeo of false representation by a 
trader) 

(n) See titlos County Courts, Vol. VIII., pp. 433, 504; Practice and 
Procedure. As to restraining proceedings m company cases, see title 
Comtanies, Vol. V., pp. 400, 401, 533, 541. 

(b) 36 & 37 Viet. c. 66. As to injunction to restrain proceedings before 
1873, see title Equity, Vol. XIII., p. 47. 

(c) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 24 (5); Oarbutt v. Fawcus 
(1875), 1 Oh. D. 155, C. A. This power has been impliedly taken away from the 
county courts, also (Cobbold v. Pryke (1879), 49 L. J. (q. B.) 8). Nothing in the 
Judicature Act, 1873 (36 & 37 Viet. c. 66), however, disables the High Court or 
the Court of Appeal from directing a stay of proceedings in any cause or matter 
pending before it, if it shall think fit; see the proviso to s. 24 (ibid.). See also 
It. S. O., Ord. 25, v. 4; Vexatious Actions Act, 1896 (69 & 60 Viet. c. 51). 

(rf) Besant v. Wood (1879), 12 Ch. D. 605, 630; see Cercle Restaurant Castig- 
lione Co. v. Lavery (1881), 18 Ch. D. 555; Re A Company, [1894] 2 Ch. 349; 
Hart v. Hart (1881), 18 Ch. D. 670, 680. Where there is a dispute as to the 
conduct of an officer of the court, the court will not allow him to be sued in 
another court with respect to acts done in the discharge of his office (Re 
Maidstone Palace of Varieties, Ltd., Blair v. Maidstone Palace of Varieties, Ltd., 
[1909] 2 Ch. 283; and see Aston v. Heron (1834), 2 My. & K. 390). 

(e) Ratcliffs v. Winch (1853), 16 Beav. 576; Neighbour v. Brown (1857), 26 
L. J. (cn.) 670. But tho com t will not restrain a creditor who, previous to 
an administration order in a creditor’s action, has obtained judgment against 
the executor, from pursuing his remedy in tho county court against the 
exeoutor personally (Re Womersley, Etheridge v. Womersley (1885), 29 Ch. J). 
657); nor, where a company is in course of being wound up, will it restrain an 
action against the official liquidator in his private capacity in tho county court 
(Re Original Hartleypool Collieries Co. fl882), 51 L. J. (ch.) 508); and, as to 
staying actions against companies in the couise of being wound up, see title 
Companies, Vol. V., pp. 633 ef seq, and p. 262, post. 

(/) Barker r. Ovodair (1805), 11 Ves. 78; Sieoeking v. Behrens (1837), 2 
My. & Cr. 581; Colesworth y. Stephens (1845), 4 Hare, 185 ; Bedhead y. We/ton 
(1861), 30 L. J. (on.) 577; seo Anderson y. Kemshead (1852), 16 Beay. 329, 
and title Mayor’s Court, London. 

(g) Dyke v. Stephens (1886), 29 Sol. Jo. 682 ; and see Be Connolly Brothers, 
Ltd., Wood y. Connolly Brothers, Ltd., [1911] 1 Ch. 731, O. A. The Vice- 
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Passage (A ); for the above provision (i) is confined to causes or 
proceedings pending in the High Court (j). 

556. Where Parliament has constituted a tribunal for a special 
purpose, the court cannot restrain persons who are entitled to do so 
from applying to it (ft). No equity can be founded on an allegation 
that a court, legally constituted, is not properly competent to decide 
questions within its jurisdiction (l ); but it seems that the court 
might interfere if a case of fiaud could be made out(m). 

557. The court, on the application of the company or any 
creditor or contributor, has power after the presentation of a 
petition to wind up a company, but before a winding-up order has 
been made, to restrain any action or proceeding against the com¬ 
pany (n),and may, after a winding-up order, order the transfer of any 
cause or matter pending in any other court against the company (o). 

558. A court of equity has no jurisdiction to restrain criminal 
proceedings for the recovery of a penalty imposed by Act of Parlia¬ 
ment for breach of its enactments (p) ; nor will the plaintiff in a 
pending suit be restrained from instituting criminal proceedings 
against the defendant to the suit, unless the criminal proceedings 
are of the same nature as the civil proceedings (q). 

Sub-Sect. 2 .—In Arbitration. 

559. The court has no general jurisdiction to restrain persons 
from acting without authority, and an injunction cannot be granted 
to restrain a man from taking proceedings out of court, as, for 
instance, in an arbitration in the name of a person who has given 
no authority to use it (r). 

560. An injunction cannot be granted to restrain a party from 
proceeding with an arbitration in a matter beyond the agreement 


Chancellor of the County Palatine has no jurisdiction to restrain proceedings 
in the High Court (Re Alison’s Trusts and Be Johnsons, Infants (1878), 8 Ch. D. 
1, 0. A.); and see title Courts, Vol. IX., p. 121. 

(ft) The Tereea (1894), 71 L. T. 342; and see title Courts, Vol. IX., p. 173. 
t) Judicature Act, 1873 (36 & 37 Viot. o. 66), s. 29 (5). 
j) See Hedley v. Bates (1880), 49 L. J. (oh.) 170, explained in Stannard y. 
JSt. Giles, Camberwell, Vestry (1882), Oh. D. 190, 0. A; and see title 
Crown Practice, Vol. X., p. 154. 

(k) Harris v. Jose (1866), 14 W. B. 303 ; Barnsley Canal Co. v. TwibeU (1844), 
7 Bear, 19. 

(Q Barnsley 'Canal Co. v. TwibeU, eupra, at p. 28; see Bateman v. Boyn¬ 
ton (1866), 1 Oh. App. 359, 368. 

(m) Beauchamp (Earl) v. Darby, [1866] W. N. 808. 

(«t) Companies (Consolidation) Act, 1908 (8 Edw. 7, o. 69), a. 140. See also 
Aw., s. 270 in the case of unregistered companies; and see title Companies, 
Vol. V., pp. 638—641. 

(o) B. o. 0., Ord. 49, r. 6; Be Stubbs’ Estate, Hanson r. Stubbs (1878), 8 Oh. D. 
164. 




Kerr y. Preston Corporation (1878), 6 Ch. D. 463. 

Saull v. Browne (1874), 10 Ch. App. 64. As to proceeding against a 
company in liquidation for rates and penalties, see title Companies, V ol. V., 
p. 633. As to transfer of proceedings after administration order, see title 
Executors and Administrators, Vol. XIV., p. 342. 

(r) London and Blaekwall BaiL Co. v. Cross (1886), 31 Oh. D. 864, 0. JL 
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to refer («). Nor will arbitration proceedings be restrained on the 8«nr. 14. 
ground that, since the transactions under the agreement are Restraint of 
gambling transactions, the arbitrator cannot have jurisdiction (<). Legal Pro* 
But the court has jurisdiction to interfere on equitable grounds codings, 
where an action has been brought impeaching the instrument to 
refer (u), or where the parties have by their conduot excluded them' 
selves from the benefit of their contract to arbitrate (v), or where 
there is nothing to refer (a), or on the ground of corruption (6) or 
unfitness or incompetence to act (c) on the part of the arbitrator. 

So, also, where an agreement made by two companies contains clauses 
which are beyond the powers of the directors and not warranted by 
the constitution of one of the companies, the court will, at the suit of 
a shareholder of that company, restrain arbitration in respect of 
alleged breaches of those clauses (d). In order to justify the court 
in saying that an arbitrator named in a contract is disqualified from 
acting on the ground of bias, circumstances must be shown to exist 
which establish, at least, a probability that he will in fact be 
biassed ( e ). If an umpire is improperly appointed the court will 
restrain him from acting (/). 

Sub-Sect. 3. —In Foreign Court*, 

561. With regard to foreign proceedings, the court will restrain Foreign 
a person within its jurisdiction from instituting or prosecuting proceedings, 
suits in a foreign court whenever the circumstances of the case 
make such an interposition necessary or expedient (g ). If the 


(*) North London Sail. Co. y. Great Northern Sail. Co. (1883), 11 Q,. B. D. 30, 
0. A.; Farrar v. Cooper (1890), 44 Ch. D. 323; Wood v. Lillies (1892), 61 L. J. 
< 0 H.) 158; see London and Blaacwall Sail. Co. y. Cross (1886), 31 Oh. D. 354,0. A.; 
tod title Arbitration, Vol. I., pp. 446, 452 el seq. 

' (t) M'Harg v. Universal Stock Exchange (1895), 11 T. L. R. 409, 0. A. 

(«) Kitts y. Moore, [1895] 1 Q. B. 253, 0. A.; see Mylne v. Dickinson (1815), 
Coop. G. 195. 

(v) Pickering v. Cap* Town Sail. Co. (1865), L. R. 1 Eq. 84 (where the 
repudiation of a contract was hold to be a waiver of the right to proceed by 
arbitration under the same contract). 

(a) Sissons v. Oates (1894), 10 T. L. R. 392. 

(&j Malmesbury Sail. Co. v. Sudd (1876), 2 Ch. D. 113. 

(c) Beddow y. Beddova (1878), 9 Ch. D. 89; Nuttall v, Manchester Corporation 
(1892), 8 T. L. R. 613; Bee Jackson r. Barry Bail. Co., [1893] 1 Ch. 238, 0. A.; 
Great Western Bail. Co. v. Waterford and Limerick Sait. Co. (1881), 17 Oh. D. 
493, C. A. 

(d) Maunsdl v. Midland Great Western (Ireland) Sail. Co. (1863), 1 Hem. & M. 
130; but not at the suit of a shareholder of the other company on the ground that 
the stipulations of any each clause are beyond the powers of the directors of the 
company, in which he is not a shareholder (ibid.). 

(e) Jackson y. Barry Bail. Co., supra; Ecksrslsy v. Mersey Docks and Harbour 
Board, [1894] 2 Q. B. 667, 0. A.; Ives and Barker v. Willans, [1894] 2 Oh. 
478, C. A.; Bright y. Biver Plate Construction Co., [1900] 2 Ch. 836 ; Bee 
Be Haigh and London and North Western and Great Western Bail. Cos., 
[1896] 1 Q* B. 649; Blackwell (Bobert W.) & Co., Ltd. y. Derby Corporation 
(1909), 76 J. F. 129, 0. A. (where the oourt refueed to stay proceedings under 
the Arbitration Act, 1889 (62 & 63 Viet. o. 49), s. 4, pending a submission); 
s-nri see Freeman (G.) & Sons v. Chester Rural Council, [1911] IK B. 783, 

a a. 


&P 


, Pesced y. Peseod (1887), 68 L. T. 76. 
y) Catron Iron Co, v. Maclaren (1866), 6 H. L. Cm. 416, 436. A foreigner 
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circumstances are such as would have made it the duty of the court 
to restrain proceedings in this country, they will also warrant it in 
restraining proceedings in a foreign court ( h ). The jurisdiction is 
grounded, not upon any pretension to the exercise of judicial and 
administrative rights abroad, but on the circumstance of the 
person of the party against whom the injunction is sought being 
within the power of the court (?’); and its exercise is a matter of 
discretion (Zr). 

Mere hardship or inconvenience is not sufficient to justify the 
interference of the court (l). The fact of a foreigner having pro¬ 
perty in this country enables the court here to make effectual an 
injunction issued against him, but the issuing of such an injunction, 
especially in the case of a foreigner who seeks no assistance from 
the courts here, ought to be clearly shown to be required as con¬ 
ducive to justice (to), and where the case is simply one of inter¬ 
ference by a stranger with the property of another, in a mode which 
is warranted by the laws of a foreign country, upon an assumption 
of right, there is no foundation for the interference of the court (n). 

So, also, the court will not restrain divorce proceedings in a 
foreign country by a person resident here, hut who has acquired a 
domicil in that country (a). 

562. The English courts have no jurisdiction to restrain a 
foreigner, resident abroad, from suing for his debt in the courts 
of his own country, even after a decree for administration has been 
made in this country (b). The mere fact that a foreigner has 
property or agents for sale of goods here does not give the court 

who has appeared to an action in an English court gives jurisdiction to the 
English court to restrain him from proceeding to litigate the same subject- 
mattor in the courts of his own country ( Dawkins v. Simonctti (1880), 29 W. It. 
228, 0. A.). See further hereon, titles Companies, Vol. V., p. 540 ; Conflict 
OF Laws, Vol. VI., pp. 298—801; see also ibid., pp. 191 et seg., 291. 

(h) Carron Iron Co. v. MacIarea (1855), 5 II. L. Cas. 416, 439; and see 
Poi tar ling ton (Lord) v. Soulby (1834), 3 My. & K. 104. 

(i) Portarlington (Lord) v. Soulby, supra, at p. 108; Carron Iron Co. y. 
Maclaren, supra, atp. 436. 

(Ic) See title Conflict of Laws, Vol. VI., p. 300 ; Parnell v. Parnell (1858), 
7 1. Ch. R. 322. The court will give credit to foreign courts for doing justice 
in their own jurisdiction ( Wright v. Simpson (1802), G Ves. 714, 730; Wallace 
v. Campbell (1840), 4 Y. & C. (ex.) 167, 168; Pennell v. Roy (1853), 3 De G. M. 
& G. 126, 140, C. A.; Fletcher v. Rodgers (1878), 27 W. R. 97, C. A.; Dawkins 
v. Simonetti, supra). 

i l) Fletcher v. Rodgers, supra, 
m) Carron Iron Co. v. Maclaren, Supra. 

n) Pennell v. Roy, supra, at p. 139; and since the ground of convenience 
y applies whore there are two oourts having jurisdiction, it cannot be 
urged in casos of this kind (ibid.). As to an injunction to restrain the 
enforcement of a foreign attachment on goods, see Mildred v. Neats (1755), 1 
Dick. 279. 

(a) Vardopulo v. Vardopulo (1909), 25 T. L. E. 518, O. A. 

(b) Carron Iron Co. v. Maclaren, snpra, at p. 441; Re Royse, Croftan v. 
Crofton (1880), 15 Ch. D. 591. The statement in Maclaren v. Stainton, Maclaren 
v. Carron Co. (1855), 26 L. J. (oil.) 332, C. A., to the effect that “ there must 
be a very strong case to induce the court to restrain a foreigner, domiciled 
in another country, from proceeding to obtain payment of debts according to the 
law of the country in which he is domiciled,” seems inconsistent with the 
statement in the test that the court has no jurisdiction in cases of this kind, 
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jurisdiction (c), though the case would be different if he had come 
in under the decree or had sought or obtained relief in this 
country (d). 


Sect. 15.— Miscellaneous. 

563. An injunction (e) may be granted to restrain a defendant 
from making an improper transfer of stock (/) or shares (g), or from 
improperly parting with ’bonds ( h ). The Bank of England cannot, 
however, prevent the executor of a testator possessed of stock in 
the Government funds from selling or transferring it. All that the 
bank has to do is to look to the legal title and not to the trusts of 
the will beyond it(i). An injunction may also be obtained, before 
or on the hearing of any cause, to restrain the Bank of England 
from permitting the transfer of stock standing in its books or from 
paying any dividends accrued or accruing thereon, although the 
bank is not a party (A). The application must be made upon 
notice to the defendants, unless, from the necessity or urgency of 
the case, notice cannot be given. In the latter caBd the application 


(c) Carron Iron Co. v. Mad area (1855), o il. L. Cas. 416, 442; and see Sudlow 
V, Dutch Rhenish llail. Co. (1833), 21 lteav. 43. 

(d) Carron Iron Co. v. Madaren, supra, at p. 442. 

(e) The dealing -with stocks, shares, securities and dividends may also be 
temporarily prevented by means of a notice in lieu of distringas (see R. S. 0., 
Ord. 46, rr. 8 — 11, and title Execution, Vol. XIV., p. 113), or, when thestocks, 
shares, or securities aud dividends are in court, by means of a stop order (see 
R. S. C„ Ord. 46, rr. 3, 12, 13, and title Execution, Vol. XIV., p. 110). 

(/) Chedworth {Lord) v. Jidwards (1802), 8 Ves. 46; Stead v. Clay (1828), 4 
Russ. 650; see Goldsmith v. Russell (1805), 6 Do G. M. & G. 647. Where a 
transfer is about to be mado of stock to wrong persons through mistake, an 
injunction will not lie granted ex parte to restrain the transfer, unless the 
plaintiff swears that he believes the defendant will avail himself of the error, 
and will refuse to make a retransfer {Arkwright v. Gryles (1844), 13 L. J. (CH.) 
303). 

{g) Mann v. Patent Tramways Cable Corporation, [1886] W. N. 66; Everiii 
v. Automatic Weighing Machine Co., [1892] 3 Oh. 506. 

(A) Gfasse v. Marshall (1845), 15 Sim. 71. As to granting an injunction in 
respect of moneys at a bank, see Qlasse v. Marshall, supra; Pennell v. Deffell 
(1853), 4 De G. M. & G. 372, C. A. 

(t) Bank of England v. Moffat (1791), 3 Bro. 0. 0. 260; Bank of 
England v. Parsons G800), 5 Ves. 665; Bank of England v. Bunn (1809), 
16 Yes. 569; Franklin, v. Bank of England (1826), 1 Russ. 575; see Fowler v. 
Churchill, Churchill v. Bank of England (1813), 11 M. & W. 323; Adam v. 
Bank of England (1908), 62 Sol. Jo. 682 ; and National Debt Act, 1870 (33 & 34 
Viet c. 71), s. 23. The Bank of England and the Bank of Ireland, respectively, 
can, however, if the circumstances of the case appear to them to make it 
expedient, require evidence of the title of any person claiming the right to 
make the transfer, before allowing any transfer of the stock {ibid., s. 24). Tho 
court will not interfere with the discretion of the Bank as to the evidence it 
requires, exercised bond fide, bo as to compel it to depart from its settled 
practice {Prosser v. Bank of England (1872), L. R. 13 Eq. 611). As to the Bank 
of England generally, see title Bankers and Banking, Vol. I., p. 570. 

(A) Stat. 1800 (39 & 40 Geo. 3, c. 36), s. 1. If after giving the Bunk notice the 
plaintiff doos not apply for an injunction, the court may, on the application of 
the defendants, order that the Bank do poimit the transfer on a given day, 
unless in the meantime an injunction to restrain such transfer shall be granted 
{Roes v. Sharer (1821), 5 Madd. 458; Madd. & G. 1). For form of order, see 
l Seton, Judgments and Orders, 6th ed., p. 729 (1). 
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must be upon affidavit proving that such necessity and urgency 
exist ( l ). 

So, too, upon the application by motion or petition of any party 
interested, the court may in a summary way, without a writ 
issued (m), restrain the Bank of England and any other public 
company from permitting the transfer of stock in the public funds, 
or any stock or shares in any public company standing in the 
names of any persons in their books, or from paying dividends due 
or to become due thereon (n). Any party interested may apply 
to discharge or vary the order (o). 

564. In a proper case an injunction^) may be obtained to 
restrain the negotiation, indorsement, assignment, pledge, or 
parting with negotiable instruments which have been illegally, 
fraudulently, or improperly obtained (q), and if the instrument 
is liable to be completely avoided (r) the court may also order it 
to be delivered up and cancelled ( s ). 

565. So, also, an injunction (t) may be obtained in a proper case 


fl) Temple v. 1lank of England (1802), 6 Ves. 660, 772 a. 


(m ) Court of Chancery Act, 1841 (5 Viet. c. 6), s. 4; but the party obtaining 
the injunction must issue a writ in due time in order to sustnin the injunction 
(Re 6 Viet. c. 5, and Re Hertford (Marquis), Heitfoi'd (Marquis) v. Suisse 
(1844), 8 Jur. 71; wee Re Suisse (1842), 6 Jur. 597, Col). 

(n) A Government annuity is within this provision (Ex parte Watts (1871), 
19 W. K. 400); for form of order, boo 1 Seton, Judgments and Orders, 6th ed., 

{ ». 729 (2), (3). Notice of the order, if obtained ex parte, must be served on the 
egal owners of tho stock ; Re Blakeley's Trusts (1883), 23 Ch. D. 549 (the appli¬ 
cation may be made ex parte) ; see Ex pcarte Field (1841), 1 Y. & C. Ch. Cas. 1; 
Ex parte Watts, supra; Melutsh v. Milton (1876), 24 W. E. 679; Re Blakeslei/'s 
Trusts, supra ; Re Court of Chancery Act, 1841, Re Pike, [1902] W. N. 42. The 
motion or petition should be entitled in the matter of the Court of Chancery 
Act, 1841 (5 Viet. c. 5), and of the person applying, and if he is a trustee, in the 
matter of the trust also (Re Court of Chancery Act, 1841, Re Pike, supra j see 
Re Blakeley's Trusts, sujrra). 

(o) Court of Chancery Act, 1841 (6 Viet. c. 6), s. 4. Tho application should 
be by motion with notice to the person by whom the order was obtained, anil 
should be supported by affidavit (Ex parts Amyot (1641), 1 Fh. 130, n.; Re 
Suisse, supra, at p. 654). 

(p) Even ex parte (-v. Boson (1824), 3 L. J. (o. s.) (CH.) 57). 

(a) Green y. Pledger (1844), 3 llaro, 165; Smith v. Hakewell (1746), 1 Seton, 
Judgments and Orders, 6th ed., p. 727; Lewes (IJarl) v. Barnett (1876), 
1 Seton, Judgments and Orders, 6th ed., p. 728; Bay v. Longhvrst, j‘1893] 
W. N. 8. See also. Thiedemdnn v. Goldschmidt (1859), 1 De Q. K 
ft J. 4, 0. A., and Maitland V. Chartered Mercantile Bank of India, London, 
and China (1865), 12 L. T. 372 (where the negotiable instruments were 
being used improperly for purposes other than those for which they were 
issued). 

(r) Brooking y. Maudslay, Son and Field (1888), 38 Ch. D. 636. 

(a) See Eadaile v. La Nauze and Heyland (1835), 1 Y. ft C. (ex.) 394; Cooper y. 
Joel (1869), 1 De G. F. ft J. 240; Traill y. Baring (1864), 4 De G. J. ft Sm. 318, 
O. A. 


(t) In an urgent case, ex parte, eee Barry y. Dannellan (1826), 1 Hog. 339 
(applicalion to restrain the transfer of stock), but see Doolittle y. Walton (1771), 
2 Dick. 442 (where Lord BaTHUBst, L.C., said an injunction to prevent the 
transfer of stock would not be granted, till after the defendants had appeased 
os were in oontempt for wont of it and upon notice). 
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to restrain the sale (a), assignment (b), or alienation (e) of 
property (d), and, where property has been directed to be sola by 
decree, the court will sometimes stay the sale pending an appeal, 
but, in such circumstances, if the property consists of personal 
chattels remaining in the possession of the appellant, he will be 
required to give ample security for their value (c). Even where 
the thing which the defendant threatens to sell is a chattel, the 
court will interfere if it possesses a peculiar and intrinsic value, 


(a) Haims v. James (1818), 1 Wils. (cm.) 2 (sale by Commissioners under colour 
of Act of Parliament stayed, it being doubtful whether the sale was a proper 
exercise of their power, the property also being offered at an undervalue); 
Wallis v. Wallis (1802), Daniell, Chancery Practice, 7th ed., p. 1362 (representa¬ 
tives of a mortgagee who had obtained the mortgage deeds by fraud restrained 
from selling the mortgaged property); Delajield v. Guanabeus (1809), Daniell, 
Chancery Practice, 7th ed., p. 1362 (the master of a ship which had been 
driven into Plymouth by stress of weather restrained from selling the ship’s 
cargo at the instance of the supercargo and shipowner, but soe Bayne v. 
Benedict (1841), 10 L. J. (CH.) 297, as to tho conditions of relief which jvill be 
imposed on tho owners of tho goods when the ship has boeomo unable to proceed 
on her voyage without repairs); Sheppard v. Oxenford (1855), 3 W. It. 397 (sale 
by the sole director of an association of the property of the association for the 
purpose of recouping himself sums he had advanced restrained); Re Blakely 
Ordnance Co., Blakely v. Bent (1867), 15 W. E. 663, 0. A. (sale of machinery 
and plant restrained at suit or plaintiff who set up a lion); Brand v. Mitson 
{otherwise Brand) (1876), 24 W. R. 524 (defendant claiming to be widow of 
intestate restrained from disposing of the estate at the suit of the plaintiff, who 
claimed the grant of administration as next of kin); Lempriere v. Lange (1879), 
12 Ch. D. 675 (where in an action against an infant who had agreed to take a 
lease of a furnished house, the furniture to become his on payment at any time 
of a lump sum, the lease was declared void and the defendant restrained from 
selling the furniture); Wheelwright v. Walker (1883), 23 Ch. D. 752 (a tenant 
for life restrained from selling until trustees had been properly appointed for 
the purposes of the Settled Laud Act, 1862 (45 & 46 Viet. c. 38)); Dickenson v. 
Brown (1887), 3 T. L. R. 350, C. A. (sale of goods restrained till trial); Hampden 
v. Buckinghamshire (Bari), [1893] 2 Ch. 531, 0. A. (tenant for life restrained 
from mortgaging the settled estates); see Settled Land Act, 1882 (45 & 46 Viet, 
c. 38), s. 53, and pp. 251, 254, ante. As to restraining a distress, see title 
Distress, Vol. XI., p. 208. As to restraining proceedings on a bill of sale, see 
title Bills of Sale, Vol. m., p. 65; Be Johnstone, Ex parte Abrams (1884), 50 
L. T. 184. As to restraining the presentation of a petition to wind up a com¬ 
pany, and as to the exercise of the court’s inherent jurisdiction to prevent abuse 
of process where the purpose of the petition is not the ostensible reason, see Be 
• Company, [1894] 2 Oh. 319; and title Companies, Vol. V., p. 401. 

(b) Powell Wright (1844), 7 Beav. 444, 452. 

(e) Bey/us v. Bullock (1869), L. R. 7 Eq. 391; Gooch v. London Banking 
Association (1886), 32 Ch. D. 41,0. A.; Elphinstone (Lord) v. MopMand Iron and 
Goal Co. (1886), 11 App. Cas. 332; but see as to the last two cases, Craig's Claim, 
[1895] 1 Ch. 267, 276, 0. A.; Re Panther Lead Co., [1896] 1 Ch. 978, 985. 

(d) Notwithstanding that a principal party interested is out of the jurisdic¬ 
tion (Malcolm v. Scott (1843), 3 Hare, 39). Although the court has no jurisdiction 
over a foreign Government which, or a foreign ambassador who does not submit 
to the jurisdiction (see titles Action, VoL I,, pp. 18,19; Conflict of Laws, 
Vol. VL, pp. 232, 233; Constitutional Law, Vol. VI., pp. 430, 431; and 
p. 205, ante), an injunction may be granted to restrain an agent of a foreign 
Government from transmitting securities abroad which ought to be deposited in 
this country (Foreign Bondholders’ Corporation v. Pastor (1874), 23 W. R. 109), or 
a bank from parting with a fund, so as to protect the Bank from any proceedings 
by an ambassador (Gladstone y. Musurus Beg (1862), 1 Hem. & M. 495). 

(*) Nerot v. Bumand (1826), 2 Rues. 56; Jenkins v. Retries (undated), Sugden, 
Vendors and Purchasers, 14th ed., p. 63. 
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so that damages would not be an adequate remedy (f ), and, where 
a fiduciary relation exists between the parties, whether or not the 
article possesses any such value (g). 

566. In a proper case an injunction may be granted to restrain 
a defendant from parting with documents in his possession belong¬ 
ing to the plaintiff and preventing the plaintiff and his solicitor 
from having access to them at all reasonable times and after 
reasonable notice (h). 

If, in pending proceedings for the rescission of a contract 
to take shares, the defendant company gives notice to the plain¬ 
tiff to forfeit the shares for non-payment of calls, an injunction 
may be granted on terms restraining the forfeiture until trial of 
the action (i). 

567. An injunction will not be granted to restrain a defendant 
who is alleged to be a debtor from parting with his property (/;). 

568. A husband may bo restrained from interfering or inter¬ 
meddling with his wife’s separate prOporty(Z). A wife who has 
divorced her husband and obtained an order for alimony is thereby 
constituted a judgment creditor of her huslnnd, and, in an action 
against him and the trustees of a settlement made on a pre¬ 
vious marriage, under which he has a life interest, may obtain 
an order appointing a receiver of her husband’s interest and 


(/) Tomiina v. 1’rout (1766), 1 Dick. 387 (diamonds); Arundell {Lady) v. 
Phipps and 'Taunton (1804), 10 Vos. 139 (family pictures); Macclesfield {Earl) v. 
Davis (1814), 3 Vos. & 13. 16 (plate and an iron chest); North v. Great Northern 
Rail. Co. (1860), 2 Giff. 64 (where the chattel had acquired a special value from 
being used in business); see Rtdgwayr. Roberta (1844), 4 Hare, 106 (a ship); 
FuliXe v. Gray (1809), 4 Drew. 651 (china jars—specific performance case). But 
the court has no jurisdiction where the plaintiff has himself put a value upon the 
property {Dowling v. Betjemann (1862), 2 John. & H. 544). A plaintiff wishing 
to prevent the disposition of goods must show a specific right in the property, 
and that they are in danger of being lost {Ximenes v. Franco (1751), 1 Diok. 149, 
per Lord Habdwioke, L.C. (diamonds) ). 

(g) Wood v. Roweliffe (1844), 3 Hare, 304 (furniture and effects); and see 
Pooley v. Budd (1851), 14 Beav. 34 (iron—specific performance case). 

(h) Goodale v. Good tie (1848), 16 Sim. 316. 

(t) Jones v. Pacaya Rubber and Produie Co., Ltd., [1911] 1 K. B. 455, C. A ; see 
title Companies, Vol. V., p. 132. 

(A) Robinson v. Picketing (188J), 16 Ch. D. 660, U. A., per James, L.J., 
at p. 661 ; see Mills v. Northern Railway of Buenos Ayres Co. (1870), 5 
Ch. App. 621. A creditor is no more entitled to such an injunction against 
a married woman than he is against a man {Robinson v. Pickering, supra, 
at p. 663). 

(?) Green v. Green (1840), o Hare, 400, n.; Wood v. Wood (1871), 19 W. R. 
1049; Symonds v. Hallctt [1883), 24 Ch. D. 346, C. A.; Donnelly v. Donnelly 
(1886), 31 Sol. Jo. 45; Gaynor v. Gaynor, [1901] 1 I. It. 217; also from 
entering upon the wife’s propoity {Wood v. Wood, supra; Symonds v. ILallett, 
supra / Donnelly v. Donnelly, supra) ; but only, it seems, where the right is 
claimed for purposes other thnu to enforce marital rights {Symonds y. Hallctt, 
supra; Gaynor v. Gaynor, supra ; eee Weldon v. Be Bathe (1881), 14 Q. B. D. 
‘339, 343, 0. A.). In Wood v. Wood, supra ; Donnelly v. Donnelly, supra; 
Gaynor y. Gaynor, supra, the injunctions were to restrain the interference 
with the business carried on. by the wife, and whioh was secured to her 
separate use. See also Married Women's Property Aot, 1882 (45 & 46 Viot. 
o. 76), b. 12; and title Husband and Wife, Vol. XVI., pp. 459, 460. 
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restraining the trustees from acting upon any consent given by 
him to advances being made to children under an advancement 
clause in the settlement (m). So, also, where an order has been 
made for permanent alimony, the husband may be restrained from 
making away with his property (n), but the court has no jurisdiction 
to make such an order before an order for alimony has been made ( o ). 
The court will also enforce the observance of legal and proper 
covenants in separation deeds (a). 

569. In certain circumstances the court will not only control a 
parent in the management and custody of children, but may even 
altogether remove the children from the influence of the parent; 
and, in a proper case, will grant an injunction for the purpose of 
partially or completely restraining the parent from exercising any 
control over or having any intercourse with his or her children ( b ). 
In very special circumstances an injunction may be granted to 
restrain an adult child from entering a parent’s house (c). 

570. An injunction may be granted restraining the marriage of 
an infant ward of court and all communication and intercourse 
with the ward (*?), and when the party seeking to marry the ward 
is also an infunt, his guardian may be restrained from permitting 
him to marry the ward without leave of the court(e). 

571. An injunction may be obtained to restrain the opening of 
letters not addressed to the defendant (/), and the court will also 

(m) Oliver v. Lowthcr (1880), 28 W. R. 881. Sco title Husband and Wife, 
Vol. XVI., pp. JON, 500 ; and as to restraining the payment of a legacy to a 
husband who has failed to comply with an order for payment of his wife’s bill 
of costs in a divorce suit, seo ibid., p. 525. 

(n) Sidney v. Sidney (1867), 17 L. T. 9; Newton v. Newton, [1896] P. 36. See 
title Husband and Wife, Vol. XIV., p. 508. 

(o) Newton v. Newton (1N85), 11 P. l3.11. As to restraining the sale of settled 
property, as to which it is intended to petition for variation, seo title Husband 
and Wife, Vol. XVI., p. 576. In Watte v. Watts (1876), 24 W. R. 623, the 
defendant, against whom a decree of divorce had been made, was restrained 
under the Matrimonial Causes Act, 1859 (22 & 23 Viet. c. 61), s. 5, from selliug 
or parting with property comprised in a post-nuptial settlement, and in 
Noalees v. Noakea (1877), 4 P. D. 60, a similar injunction was obtained, even 
though a decree nisi only had been obtained; but compare Newton v. Neuiton, 
supia, at p. 13; and title Equity, Vol. XIII., pp. 51, 52. 

(a) Hamilton v. Hector (1872), L. E. 13 Eq. 511; lieaant v. Wood (1879), 12 
Oh. D. 605; see Marshall v. Marshall (1879), 5 P. D. 19; and title Husband 
and Wife, Vol. XVI., pp. 441, 449. 

(1) See titles Husband and Wife, Vol. XVI., pp. 449 et seq., 577 et seg.; 
Infants and Children, pp. 106,169, ante. 

(c) Stevens v. Steiens (1907), 24 T. L. B. 20 ; Waterhouse v. Waterhouse 
(1905), 94 L. T. 133. 

(d) Smith v. Smith (1746), 3 Atk. 304; Pearce v. Crutchfield (1807), 14 Ves. 
206; Norris v. Ormond, [1883] W. N 58; and see Warier v. 1'orke (1815), 19 
Ves. 451 (where all parties to the transaction were restrained from all inter¬ 
course, personal, by correspondence, or otherwise, with the infant). In Pearce v. 
Crutchfield, supra, the order was not confined to tho minority, but granted 
generally till further order; soe also Norris v. Ormond, supra; ted quaere, see 
Bolton v. Bolton, [1891] 3 Ch. 270, 0. A. 

(a) Smith t. Smith, supra; see generally, title Infants and Children, 
pp. 146 —149, ante. 

(/) Scheile v. Braleell (1863), 11 W. B. 796; see Edgington ▼. Edgingtm 
(1884), II h. T. 299. 
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interfere to prevent ft defendant, by reason of his having been 
employed in the plaintiffs’ business, from obtaining letters which, 
though addressed to him by name, really belong to the plaintiffs, 
and, when such letters come, under an address given by him to the 
postmaster, to his private address, a mandatory injunction may 
be granted compelling the defendant to withdraw his notice to the 
postmaster ( 0 ). 

572. The court will also, in a proper case, restrain the publica¬ 
tion of pending proceedings when such publication tends to prejudice 
the public mind or obstructs the course of justice ( h ), or the issue of 
circulars or notices abusive of a party to, and tending to the prejudice 
of the fair trial of, an action (i). It is not, however, in every case of 
an unfair report purporting to represent what takes place in open 
court, that an injunction will be granted ( k ); but the circumstance 
that the publication of a garbled account is by way of defence and 
in answer to similar publications by the other side, although it may 
excuse the party sought to be restrained from the costs of the 
motion, will not prevent the court from granting the injunction (Z). 

673. In a proper case an injunction may be granted to restrain 
a defendant from disturbing the plaintif: in his possession or 
occupation of a house (to). 

An unauthorised interference with a churchyard may also be 
restrained in a proper case (n). 

In special circumstances a solicitor who has not taken out his 
certificate for several years may be restrained from applying to renew 
his certificate without the leave of the court ( 0 ). 

An injunction may also be had to restrain the publication of a 
work as the plaintiff’s which is not his (p). 

An injunction will not be granted to restrain the use of a 


(g) Hermann Loog y. Bean (1884), 26 Ch. D. 306,0. A. In this oaso the plaintiffs 
were put upon an undertaking to open the letters in question only at certain 
specified times, with liberty to the defendant to be present at the opening, 
bee also Stapleton y. Foreign Vineyard Association (1864), 12 W. B. 976, the 
converse case, where the injunction was sought by a former employee. 

( h ) Brook v. Evans (1860), 29 L. J. (OH.) 616, 0. A. ; and see title CONTEMPT 
op Court, Attachment and Committal, Vol. VII., pp. 287, 308; and Re 
Huggonson (1742), 2 Atk. 469; B. y. Clement (1821), 4 B. & Aid. 218. 

(») Kitcat y. Sharp (1882), 62 L. J. (OH.) 134; Coats ( J. & P.) y. Chadwick, 
[1894] 1 Ch. 347; see Matthews y . Smith (1844), 3 Hare, 331; Be New Cold 
Coast Exploration Co., [1901] 1 Ch. 860 ; and title Contempt op Court, 
Attachment’and Committal, Vol. VII., pp. 281, 284 et sea. In Mackett y. 
Heme Bay Commissioners (1876), 24 W. B. 846, the defendant in a pending 
action, in which many of the inhabitants of a town were to be examined as 
witnesses, was restrained from preaching a sermon upon the subject in his chapel 
in the town and also from issuing placards announcing his intention to preaoh 
the sermon. 

I Jfej Brook y. Evans, supra. 

V) Coleman y. West Hartlepool Rail. Co. (1860), 8 W. B. 734. 
m) Spurgin y. White (1860), 2 Giff. 478; Cofliaon y. Warren, [1901] 1 Oh. 
812, 0. A. 

_ [n) Seo title Burial and Cremation, Vol. TIT., p. 410, and as to the 
circumstances in which a burial might be restrained, ibid., p. 414. 
lo) Re Whitehead (1886), 28>Ch. D. 614, 0. A> 

\p) Byron (Lord) y. Johnston (1816), 2 Mer. 29. 



Part IV.—Purposes for which Injunction may be Granted, 


271 


patronymic name o! a family (q), but the use of a name in connec- Sect, is, 
tion with a trade or business may be protected (r); nor, in the Mlsoef 
absence of fraud or malice, will a defendant be restrained from laneoas, 

calling his house by the name of the plaintiff’s house (s). "."~ 

A person who is prejudiced by the conduct of a receiver appointed Receiver’s 
in an action ought not, without the leave of the court, to commence proceedings, 
an action to restrain the proceedings of the receiver, even though 
the act complained of is beyond the receiver’s authority. His proper 
course is to apply for such relief as he is entitled to, in the action 
in which the receiver was appointed ( t). 


Part V.—Procedure to obtain Injunction. 

Sect, 1.— Parties. 

574. An injunction will only be granted at the suit of a party Party seeking 
having sufficient interest in the relief sought (a). If the injury injunction 
complained of affects the public interest the Attorney-General must Efficient 8 
be joined ( b ), unless the plaintiff can show that the interference with interest, 
the public right involves an interference with his private rights, or when public 
that, although his private rights are not interfered with, he suffers il i tere8 ^ 
special damage, peculiar to himself, from the interference with the affected - 
public right (c). 

675. The fact that a party claims as of right to do an act, even Defendant*, 
though he has no present intention of doing it, is sufficient ground 
for making him a party to an action for an injunction to restrain 
him from doing it(ii). A man who has parted with his whole 
interest in the subject-matter ought not to be made a party ( e ), but 
where a person has not parted with his interest until after the action 
has been commenced against him, an injunction may be granted 
against him(/). In an action for an injunction to prevent the 

S Du Boulay v. Du Boulay (1869), L. R. 2 P. 0. 430; Cowley (Earl) v. 
fi/ [Countess), [1901] A C. 450. 

(r) Du Boulay v. Du Boulay, supra; compare Outram [George) A Co., Ltd. v. 

London Evening Newspapers Co., Ltd. (1911), 27 T. L. R. 231. i&e title Trade 
Marks, Trade Names, and Designs. 

(«) Day v. Brownrigg (1878), 10 Oil. D. 294, 0. A.; see Street v. Union Bank of 
Spain and England (1885), 30 Ch. D. 156 (where an injunction to restrain the 
use of the phraso “ Street, London ” as a oypher address for telegrams was 
refused). 

(t) Searle v. Choat (1884), 25 Ch. D. 723, 0. A.; see Be Potter, Ex parte Day 
(1833), 48 L. T. 912 ; and title Receivers. 

(a) Wynne v. Newborough (Lord) (1790), 1 Yes. 164; Leake v. Beckett (1827), 

1 %. & J. 339; Hunter v, Nockolds (1846), 16 L. J. (oh.) 320. 

(5) A.-G, v. Compton (1842), 1 Y. & C. Ch. Cas. 417, 427; Soltau v. De Held 
(1851), 2 Sim. (n. s.) 133, 150; see pp. 227 et sea., 234 et seq., ante. 

(c) Boyce v. Paddington Borough Council , [1903] 1 Oh. 109; see pp. 227 et 
eeq., 234 et seq., ante. 

(d) Head v. Gill (1872), 7 Oh. App. 699; Shafto v. Bolckow, Vaughan, A Co. 

(1887), 35 W. R. 562 ; see also Tipping v. Eckersley (1856), 2 K. & J. 264. 

(e) Hawkins v. Gardiner (1853), 1 W. R. 345 ; Clemente y. Welles (1866), L. B. 

1 Eq. 200; Evans v. Davis (1878), 10 Ch. D. 747, 764. 

(/) Bird v. Lake (1663), 1 Hem. & M. Ill, 121. 
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Injunction. 


Sect. i. 

Parties, 

Absent 

parties. 


Company. 


Injunction 
should be 
claimed. 


violation of an agreement, the persons alleged to have made the 
agreement must be parties (g). 

576. The absence of persons who will benefit by an injunction 
will not prevent the court from granting it(/i), but an injunction 
will not be extended so as to protect persons who are not parties to 
the action ( i), nor will it be granted in the absence of parties where 
it would operate injuriously against them (k). 

Although an injunction will not as a rule be granted against a 
person not a party to the action ( l ), even if lie appear (wi), yet it 
may be granted against a person claiming title under the pro¬ 
ceedings. Thus a purchaser under a decree may be restrained from 
committing waste before completion (n), or a tenant, to whom a 
receiver appointed in an action has let part of the estates, may be 
restrained from acting in breach of his tenancy agreement (o), 
although such purchaser or tenant is not a party to the action. 

Where an injunction is granted against a company, an injunction, 
with costs, may alBO be granted against its secretary if he has been 
joined as a defendant and appeared and adopted the company’s 
defence, although no evidence is adduced to show that he took any 
personal part in the acts complained of (p). 

Shot. 2. —Application Jor Injunction. 

Sub-Sect. 1 .—By Action. 

677. Where the substantial object of the plaintiff is to obtain an 
injunction he should indorse his writ with a claim therefor ( q ), but 
where he omits to do bo leave may be given to amend the indorse¬ 
ment by asking for an injunction (a). The nature of the injunction 
claimed should be stated on the indorsement^). An injunction 


(g) Landed Estates Investment Co. v. Weeding (1869), 18 W. E. 35. 

(A) Const v. Harris (1824), Turn. & E. 496, 614; Evans v. Coventry (1854), 5 
Do G. M. & G. 911, 0. A. So it Beems whore the abaont parties, though proper 
parties to the action, would not he affected by the application (Hamp v. Bob m son 
(1865), 3 De G. J. & Sm. 97,110, 0. A.). 

(t) O'add v. Worrull (1795), 2 Anst. 555. 

(A) M’Beath v. Ravenscrofl (1839), 8 L. J. (on.) 208; Hartlepool Gas and 
ll'n/er Co. v. West Hartlepool Harbour and Hail. Co. (1865), 12 L. T. 366, In 
JIardinqe v. Southborough Local Board (1875), 3*2 L. T. 260, an injunction was 
granted, although all the members of the local boaid had resignod. 

(1) lveson v. Harris (1802), 7 Ves. 251, 257. 

(rn) Edison and Swan Electric Light Co. v. Holland (1889), 6 E. P. 0. 243, 280, 
0. A. The proper course is to add such persons ae defendants (t bid., at p. 285). 
Leave to amend and add the third party as a defendant will not be given after 
trial for the purposes of an appeal (ibid., at p. 280, but see per Lindley, L.J., 
ibid., at p. 287). 

In) Casamajor v. Strode (1823), 1 Sim. & St. 381. 

(o) Walton v. Johnson (1848), 15 Sim. 352. As to the extension of the order 
to workmen or servants of the defendant, see p. 283, post. 

(p) Welsbach Incandescent Gas Light Co., Ltd. v. Daylight Incandescent Mantle 
Co., Ltd. (1899), 16 E. P. 0. 344, 356. But in these circumstances damages 
will not bo awarded against him (ibid.). 

(q) E. S. 0., Ord. 3, r. 2; Coleboume v. Coleboume (1876), 1 Ch. D. 690; see 
Savory v. Dyer (1749), 1 Amb. 70. 

(a) R. S. 0., Ord. 28, r. 1; Golehomne v. Cohbaurne, supra. 

(b) E. S. 0., Appendix A, Part 3, s. 4 ; Be Myers’ Patent (1862), 26 Sol. Jo. 
371 . 
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may, however, be granted at the hearing even though not claimed 
upon the indorsement on the writ (c), and after judgment a party 
who violates the spirit of the decree may be restrained from so 
doing on motion, and it is not necessary to commence a new action 
specifically claiming an injunction (d). 

578. Service out of the jurisdiction of a writ of summons or 
notice of a writ of summons may be allowed whenever an injunc¬ 
tion is sought as to anything to be done within the jurisdiction, 
or where any nuisance within the jurisdiction is sought to be 
prevented or removed, whether damages are or are not sought in 
respect thereof (e). 

Sun-, Sect. 2.— On Motion or Summon# (/). 

(i.) Who may apply, 

579. An application for an injunction may be made by any 
party, and, if the application is by the plaintiff, it may be made 
either ex parte (g) or on notice (h), but if it is by any other party it 
must be made after appearance and on notice to the plaintiff (i). 

A defendant may before judgment apply for an injunction, and 
he may do so even if the plaintiff has already served him with 
notice of application for a like purpose (j). If tho defendant’s appli¬ 
cation is connected with the purpose of the plaintiff’s action, he can 
apply for an injunction as soon as he has entered an appear¬ 
ance ( k ), but if tho relief which he seeks does not arise out of the 
lelief sought by tho plaintiff, he cannot apply until he has dolivered 
a counterclaim or issued a writ in a cross-action ( l). 

(ii.) When A implication may be made. 

580. An injunction will generally be granted only after a writ of 
summons has been issued (m). If, however, the circumstances of 
tho case are very urgent (n), or where, owing to the offices of the 

(c) Bhmfield v. Eyre (1845), 8 Beav. 230, 259 ; Goodman v. Kim (1845), 
8 Beav. 879 ; Ileynell v. Sprye (1852), 1 De G. M. & (J. 660, 0. A. 

(d) Grand Junction Canal Co. v. Dimes (1849), 17 Sun. 38 , Wright v. Atkyns 
(1813), 1 Ves. & B. 313 (defendant restrained from committing waste). 

!e) B. S, 0., Ord. 11, r. 1 (f); and compare Yeaily Practice of tho Supreme 
Court, 1911, p. 69. 

(/) I.e , by motion in the Chancery Division and by .summons in the King’s 
Bench Division; see p. 274, pobt. 

('/) Hoc p. 27G, post. 

(//) See p. 275, post. 

(*) R. S. 0., Ord. 50, r. 6. 

(j) Saryant v. Head (1876), 1 Oh. D. 600. In cases of this kind one older will 
be made on both motions, but the plamtiff will usually be given the conduct of 
the proceedings Ubid.). 

(k) Carter v. Key, [1894] 2 Ch. 541, 0. A., distinguishing Saryant v. Read, 
supra; Collison v. Warren, [1901] 1 Ch. 812, C. A. 

(l) Carter v. Fey, supra. 

(m) R. S. C., Ord. 50, r. 6: but see the text, supra, as to defendant’s applica¬ 
tion where the relief sought is incidental to or arises out of the rolief sought by 
tho plaintiff. 

(n) Thornelae v. Sleoines (1873), L. R. 16 Eq. 126. In such a case the affidavit 
should be intituled in tho contemplated action and also in the matter of the 
Judicature Acts (Young v. Brassey (1875), 1 Ch. D, 277). 
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sect, 3. 
Application 
for 

Injunction. 

In vacation. 


Motion days. 


Saving 

motions. 


Early trial. 


Title of 
application. 


court being closed, the issue of the writ is delayed (o), an injunction 
may be granted before the writ has been issued, upon the plaintiff 
undertaking to issue the writ at once. 

581. An injunction may be obtained in vacation (p) as well as 
during term time, and whether the court is sitting or not. In the 
King’s Bench Division injunctions are usually granted in chambers, 
but it is not the practice in the Chancery Division to grant injunc¬ 
tions in chambers when the courts are sitting (a). 

582. In the King’s Bench Division injunctions may be applied 
for ex parte or on a summons on any day (6). In the Chancery 
Division, strictly speaking, every day during term is a motion day (c), 
but the convenience of the court requires that motions should be 
confined to particular days. If, therefore, a party desires to have 
a motion heard on a day which is not a day appointed for hearing 
motions, and has sufficient reason, he should apply to the court for 
permission that the motion be heard on that day and give notice to 
the other party (d). The notice of motion must state that the 
motion is to be made by leave of the court, and, if it does not do so, 
the defendant may disregard it («). 

583. In the Chancery Division, if a motion is not ready to be 
brought on the day for which notice has been given it can be 
saved (/). A motion may be saved by mentioning it to the court 
at any time before the court rises, notwithstanding that motions 
may have been finished (g ). If it is not saved it will be treated as 
abandoned (k). To save a motion by special leave the leave of 
the court is required (i). 

584. Upon an interlocutory application for an injunction the 
judge may, without going into the whole merits, make an order 
for an early trial ( k ). 


(iii.) Notice of Application. 

585. In the King’s Bench Division the application for an injunc¬ 
tion is usually made on summons in chambers ( l ). In the Chancery 


(o) Carr v. Morice (1873), L. E. 16 Eq. 125; see also Campana v. Webb (1874), 
22 W. E. 622; Chanock v. Herts (1838), 4 T. L. E. 331. 

(p) Harborough {Lord) v. Wartnaby (1844), 1 Ph. 364; Chappell v. David ton 
(1855), 2 K. &J. 123, 125. ' 

(a) English v. Camberwell Vestry, [1875] W. N. 256. 

(5) A master has no jurisdiction (E. S. 0., Ord. 54, r. 12 (e)). 

:) Anon. (1826), 4 L. J. (o. 8.) (OH.) 204; Chaffers r. Baker (1854), 5 De GK M. 
A d. 482, 0. A. 

(cl) Anon., supra; ex parte applications may be made, however, at any time, 
according to the urgency of the case. 

(«) Hill r. Btmell (1837), 8 Sim. 632; Lloyd v. Gordon (1818), 2 Coop, temp, 
Cott. 171, n. 

'(/) Re Banwen Iron Co. (1852), 17 Jur. 127. 

g) Lapp 7. WiUiams, [1901] W. N. 91. 

A) Outhbert 7. Fane (1837), 1 Jur. 890; Turner v. Turner (1851), 15 Jur. 
lifts; and as to the costs, see p. 287, post. 

«) Arthur ▼. Consolidated Kent Collieries Corporation (1905), 49 SaL Jo. 403. 

k) E. S. 0., Ord. 50, r. 1A. As to appeals, see p. 283, post. 

l) See title PftAOTIOB AND PBQCBDURB. 
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Division it is made on motion, and unless ex parte, is made on Shot. s. 
notice. Application 

for 

586. The notice of application must be properly intituled in the Injunction, 
action (w). 7 — 

An application on behalf of a relator is irregular ; it should be Application, 
on behalf of the Attorney-General (n). 

687. A notice of motion or a summons for an injunction may Service of 
be served by the plaintiff ‘at any time after appearance has been notice - 
entered by the defendant, or after the expiration of the time limited 
for that purpose if the defendant has failed to appear ( 0 ). Notice 
of motion or a summons may also, by leave of the court or a judge 
to be obtained ex parte, be served with the writ or at any time after 
service of the writ, and before the time limited for appearance ( p ). 

The court can direct service of any notice out of the jurisdic¬ 
tion (g). 

588. Unless the court give special leave to the contrary, there Length of 
must be at least two clear days between the service of the notice notica - 
of motion and the day named in the notice for hearing (r). The 
same length of notice is required in the case of a summons (*). 

In a proper case leave to serve short notice of motion may be Short notice 
obtained. Express leave for the purpose must be given, and leave of “ otion ' 
to serve notice of motion before appearance (t) does not include 
leave to serve short notice (u). Leave to serve short notice, or 
to serve notice before appearance, can be given only by the judge, 
and cannot be given by a master even during vacation (»). 

Where leave to serve short notice is irregularly obtained, but 
the party served has not been injured by the irregularity, the 
court may disregard the irregularity and hear the motion on its 
merits (w). 


689. When leave is obtained to serve notice of motion with Notice most 
the writ or before appearance ( x), or to serve short notice of „ceto i»t!T 

—- - ■ --—gi ven< 


! m) Bowlatt v. GutteU (1842), 2 Hare, 186. 
n) A.-G. v. Wright (1841), 3 Beav. 447. 
o) R. S. 0., Ord. 52, r. 8. 

( p) Ibid., i. 9. A motion for an injunction upon notioe and before appear¬ 
ance, or before the time for appearance has expired, cannot be made unless 
leave to give notice has been obtained, and the notice expresses that fact 

( Cooke v.-(1826), 4 L. J. (o. s.) (oh.) 141). 

(a) It. S. 0., Ord. 11, r. 8 (a). It was formerly doubtful whether the court 
had jurisdiction to allow service of a notice of motion with the writ on a party 
out of the jurisdiction ( Manitoba and North-West land Corporation v. Allan, 
[1893] 3 Ch. 432), but in practice the court granted leave to make the service 
without prejudice to any question which might arise upon it ( Honey v. Young, 
[1894] W. N. 18, 0. A., followed in Overton ds Co. v. Burn, Lowe, & Sons (1896), 
74 L.T. 776, 0. A.). 

(r) R. S. 0„ Ord. 52, r. 6. In the computation of the two days, Sundays, 
Christmas Day, and Good Friday are not to be reokoned (R. S. 0., Ord. 64, r. 2). 

i s) R. S. 0., Ord. 54, r.4(e). 

t) See R. S. 0 M Ord. 52, r. 9. 

u) Hart v. Talk (1849), 6 Hare, 611. 

v) Conacher v. Canacher (1881), 29 W. R. 230. 

w) Dawson v. Beeson (1882), 22 Ch. D. 604, 0. A.; see R. 8. C., Ord. 70, r. 1. 
a>) Chambers v: Toynbee (1864), 12 W. R. 1100. 
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motion (a), the party obtaining it Bhould take good care that his 
evidence ia ready before the day -for hearing mentioned in the 
notice, and the fact that such leave has been given must distinctly 
appear on the face of the notice. If the notice does not state 
that leave haB been obtained, and the defendant appears and objects, 
the court may give leave to amend at once and to serve the amended 
notice then and there, and proceed to try tho case on its merits (6). 

Costs may be given though not asked for in the notice of 
motion (c). 

590. Where the defendant has made default in entering appear¬ 
ance, or no address for service is given (d), a notice may be served 
by filing(<?). If, on the hearing of an application, the court is of 
opinion that any person to whom notice has not been given ought 
to have or to have had such notice, it may either dismiss the 
application or adjourn the hearing in order that such notice may be 
given (/). If there is more than one defendant, all tho defendants 
who aro interested in the application should be served ( g ). 

591. The amendment of the statement of claim pending notice 
of motion operates as an abandonment of the notice ( h ), unless the 
plaintiff obtains leave to amend without prejudice to the pending 
notice (i). 

(iv.) Application Ex parte. 

592. An injunction will not, in general, be granted without notice, 
but the court, if satisfied that the delay caused by proceeding in the 
ordinary way might entail serious mischief, may make an order ex 
y>arU upon such terms as it thinks just (Jc). 

Application for an injunction may be made by a plaintiff ex 
parte ( l ). 


(а) Harris v. Lewis (1814), 8 Jur. 1063; Daivson v. Beeson (1882), 22 Ch. D. 
601, 0. A. 

(б) Heywood v. Wait (1870), 18 W. It. 206. 

(c) Clark v. Jagues (1849), 11 Beav. 623 ; Butler v. Gardener (1850), 12 Bear. 
625; but in Pratt v. Walker (1834), 19 Beav. 261, where the icspondont did not 
appear, Romilly, M.B., refused costs, as they were not asked for by the notice 
of motion. 

( d,) As reamed by 31. S. O., Ords. 4 aud 12. 

(e) R. S. 0., Ord. 67, r. 4. 

(/) It. S. 0., Ord. 62, r. 6. 

fy) Service v. Castaneda (3845), 9 Jur. 367. 

(A) Martin v. /'’usE(1836), 8 Sim. 199; Gouthwaitev. Rippon (1838), 1 Beav. 64; 
Jl tony penny v. Dering (1852}, 1 W. R. 99; see Smith v. Dixon (1864), 12 W. R. 
934; London and Blackwcdl Rail. Go. v. Limehouse District Board "/Works (1856), 
3K&J. 123. 

(t) Martin ▼. Fust, supra; Caldwell v. Pagham Harbour Reclamation Co. 
(1876), 2Ch. D. 221; see Child v. Douglas (1854), Kay, 560, 574. In Rawlings 
v. Lambert (1860), 1 John. & H. 458, leave was given after a demurrer had been 
allowed. 

(/c) R. S. 0., Ord. 52, r. 3; and see Lloyds Bank, Lid. v. Medway Upper Navi¬ 
gation Co., [1905] 2 K. B. 359, 0. A.; but an injunction will not be granted ex 
jxirte whore its effect will be to stop a great trading concern ( Crowder v. Tinkler 
1I8IG), 19 Vos. 617). In Anon. (1857), 3 Jur. (n. s.) 635, an ex parte injunction 
was granted to restrain the defendant from doing certain acts which he had 
agreed not to do if a oertain sum of money was paid, although the plaintiff was 
not prepared to pay the full sum. 

(t) R. y. 0., Ord. 60, r. 6. See p. 273, ante. The granting of ex parte 
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In an urgent case the order may be made before service (hi), and 
even before issue (n), of the writ. Where leave is sought to issue 
a writ for service out of the jurisdiction, and the writ asks for an 
injunction which is applied for ex parte, the order giving leave to 
serve the writ may also direct that the injunction do issue from 
and after the issuing of the writ (o). 

An ex parte injunction will not bo gi anted if the defendant has 
appeared ( p), unless the caso is very pressing (q). Where an ex 
parte application is applied for after appearance, the fact that 
appearance has been entered must be stated in the affidavit in 
support (r); otherwise the injunction may be dissolved. In the 
King’s Bench Division when an interim injunction is granted cx 
parte the judge usually gives leave to issue a summons to continue 
the order until trial. 

A defendant who has had notice of an application for an injunction, 
which he is willing and ready to meet, ought not to have that 
injunction issued against him ex parte. If, from the other engage¬ 
ments of counsel or from the pressure of other business on the court, 
the plaintiff cannot bring on his application, the inconvenience 6f 
this should fall on him and not on the defendant, as, otherwise, the 
latter would be harassed and punished as a wrongdoer without an 
opportunity of being heard (a). 

593. The court sometimes grants an interim order in the nature 
of an injunction restraining the defendant until after a named 
day or until further order. An order of this kind is usually 


injunctions is th© exerciho of very extraordinary jurisdiction, and therefoie the 
time at which the plaintiff first had notice of the act complained of will be 
looked at very carefully in order to prevent an improper order being made 
against a party in his absence, and if the applicant has acquiesced for some 
time, it will not be granted ( Mexborouyh (Earl) v. Bower (1843), 7 Beav. 127, 
13i )- 

!m) Be TJ's Estate, II. v. H. (1875), 1 Ch. P. 276; Colehoume v. Colebourne 
(1;>76), 1 Ch. P. 690; Brand v. Milson ( otherwise Brand ) (1876), 24 W. It. 524 ; 
but the court will not grant an injunction to provent the transfor of stooks 
till after the defendant has appenred or is in contempt for want of appearance, 
and then only upon notice (Doolittle v. Walton (1771), 2 Pick. 442). 

(n) See p. 273, ante. 

(©) Young v. Brassey (1875), 1 Ch. P. 277. 

(p) Collard v. Cooper (1821), Madd. & G. 190; Perry v. Weller (1827), 3 
Russ. 610 ; Langham v. Great Northern Bail. Co. (1847)', 1 Po G. & Sm. 486, 
497. 

(q) Allard v. Jones (1809), 15 Vcs. 605; Harrison v. Cockerell (1817), 3 Mer. 1; 
Acraman v. Bristol Dock Co. (1830), 1 Russ. & SI. 321 ; Petley v. Eastern 
Counties Rail. Co. (1839), 8 Sim. 483 ; Bell v. Hull and Selby Bail. Co. (1840), 1 
Ry. & Can. Cas. 616, 623. In Acraman v. Bristol Dock Co., supra, counsel, 
who had been instructed to oppose the motion, although no notice had been 
given, wus allowed to be heard. A special injunction (such as one to rostrum 
navigation of BhipB) will not be grim ted ex parte after appearance has been 
entered (Marasco v. Boiton (1750), 2 Ves. Sen. 1J2). 

(r) Harrison v. Cockerell, supra; Randall v. Commercial Bail. Co. (1839), 
8 L. J. (on.) 262; Sutton v. Mumford (1830), 2 Coop. temp. Cott. 171, n. ; 
Mexican Co. of London v. Maldonado, [1890] W. N. 8. It would appear from 
Mexican Co. of London y. Maldonado, supra, that, although the fact is not stated 
in the affidavit in support, it would be sufficient if the judge is informed of the 
fact at the hearing. 

(a) Graham v. Campbell (1878), 7 Oh. D. 490, 493, 0. A. 
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sect. 2. granted upon ex parte application, but may be granted on an 
Application application upon notice ( b ). In the Chancery Division the named 
for day is generally the next motion day, but an earlier day may be 
Injunction, named; and the plaintiff is usually given liberty by the order to 
serve notice of motion for the day named (e). Sometimes liberty 
is reserved to the defendant to move to discharge the order before 
the named day, with liberty to the plaintiff to move similarly 
for an injunction. Where in these circumstances simultaneous 
applications are made on the part of the plaintiff for an injunction 
in the terms of the order and 'on the part of the defendant' to 
discharge the order, the plaintiff has the right to begin (d). 
Interim orders are not exactly like ex parte injunctions which put 
the other side to the necessity of coming to the court to dissolve 
them, and in many respects they are a convenient course of 
proceeding ( e). 

Meaning of When an interim ordei is made to extend over a certain day 
order " rther or unt ^ further order, the words “or further order" mean an 
order made before the day named (/). There must be no delay in 
applying for an interim order ( g ); but the court, although refusing 
such an order, may give leave to Berve short notice of motion, 
notwithstanding that no appearance has been entered ( h ). 


Shot. 8 . — Evidence. 


in genera!. 594. Upon a motion or summons for an injunction evidence (t) 
may be given by affidavit, but the court may on the application of 
either party order the attendance for cross-examination of the 
person making the affidavit (k). 


On ex parts 595. If the application for an interlocutory injunction or interim 

aFi P material" or< * er is made ex parte, the applicant must state his case fully and 
faotemuefbe fairly to the court, and must disclose all material facts (l). The 
disclosed. affidavits in support of an ex parte application should also always 
state the precise time at which the plaintiff or those acting for him 
became aware of the threatened injury (m), and should show, in 
effect, either that notice to the defendant would be mischievous 
or that the matter is so urgent that, if notice were served, the 


(b) In an urgent case an interim order may be granted when the other side 
has been served with notice of motion but has not had an opportunity of 
answering the affidavits (Fenwick v. Eaet London Bail. Co. (1876), L. E. 20 Eq. 
844, 647); see note (k), p. 280, poet. 

(c) 1 Seton,' Judgments and Orders, 6th ed., p. 618. 

(a) Fraser v. Whalley, Oartside v. Whalley (1864), 2 Hem. & M. 10. 

(e) Fuller v. Taylor (1863), 32 Ij. J. (CH.) 376, per Wood, V.-O., at p. 377. 

(/) Bolton v. London School Board (1878), 7 Ch. D. 766. It cannot be 
extended after the named day except with the leave of the court (ibid.). ' 

(a) Greer v. Bristol Tanning Co. (1885), 2 E. P. 0. 268. 

(h) Ibid. 

1 it) See, generally, title Evidence, Yol. XIII., pp, 416 el eeq. 

(k) E. S. 0., Ord. 38, r. 1; and see also rr. 28 and 29 (ibid.). 

(l) A.-G. v. Liverpool Corporation (1836), 1 My. A Or. 171; Castelli v. Cook'' 

(1840), 7 Hare, 89, 94; Dalglish v. Jarvis (1860), 2 Mao. & G. 231, 243; Fuller 
v. Taylor, supra (interim order); Schmitten v. Faulks , [1893] W. N. 64 j and 
see pp. 288, 298, poet. i>; 

(m) Calvert v. Gray (1880),' 9 Coop. temp. Cott, 171, n* 
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mischief would have been done before the injunction could be 
obtained. Unless the affidavits show the above, the application 
may be directed to stand over, and notice of it to be served on the 
defendant (n). 

At the hearing, the case put forward must correspond with the 
case set out in the statement of claim, if any (o), and the plaintiff 
will not be allowed, when he puts forward prominently and relies 
upon a given case, and fails upon that oase, to spell out another 
and say he might have framed his case so as to show a title to 
the relief asked (p). The court never grants an injunction on 
general complaints, and general words in a notice of motion can 
only be justified by establishing a specific case of injury (q). 

The affidavit may be made by any person having sufficient 
knowledge of the facts (a). It is usually made by the plaintiff, and, 
if no sufficient reason is assigned for its not being so made, the 
order may be refused (b). If, on an ex parte application, the affidavit 
is not sufficiently positive, notice of the application may be ordered 
to be given (c). The affidavit should not, as a rule, be sworn until 
after the issue of the writ (d ), but in exceptional cases the cdurt 
may grant an interim order, although the affidavit was Bworn before 
the issue of the writ ( e ). In such cases the court now requires the 
affidavit to be re-sworn and filed, and the plaintiff is required to 
give an undertaking to have this done (/). 

All affidavits must be filed ( 17 ). In the Chancery Division 
affidavits may be filed at any time before the motion is actually 
heard (h), but the court will endeavour to prevent either party 


(n) Practice Note (1823), 1 L. J. ( 0 . s.) (ch.) 3. 

[ 0 ) Butte v. Matthews (1836), 6 L. J. (ch.) 134; Burton v. Blakemore (1838), 
2 Jur. 1062 ; Hertz v. Union Bank of London (1854), 1 Jur. (n. s.) 127. If tho 
statement of claim states that a certain mode of operation will inflict injury, and, 
after giving notice of motion, that mode of operation is changed and another 
adopted, the propor course is to amend the statement of claim {Hertz v. Union 
Bank of London, supra). 

(p) Whitworth v. Qaugain (1841), Or. & Ph. 325; Castelli v. Cook (1849), 
7 Hare, 89. Nor can a party who might have brought forward his whole oase 
at once, but who brings forward a part only, when that fails, remodel his case 
and rely on a different equity ( Barker v. North Staffordshire Rail. Co. (1848), 6 
By. & Can. Oaa. 401; and see Powell v. Lassalette (1822), Jac. 549, 551). 

( 9 ) Hertz v. Union Bank of London, supra. 

(a) Kenworthy v. Aecunor (1819), 3 Madd. 550; Byron ( Lord) y. Johnston 
(1816), 2 Mer. 29; Hamilton v. Board (1863), 1 New Rep. 379, 0. A. 

(5) Spalding v. Keely (1835), 7 Sim. 377 ; S. 0. sub nom. Spalding y. Reiley 
(1835), 4 L. J. (ch.) 169 ; see Scotson y. Qaury (1841), 1 Hare, 99. 

(e) Byron {Lord) y. Johnston, supra. 

\d) Francome v. Francome (1865), 11 Jur. (». s.) 123; see Bowen v. Bowen 
(1873) 71. R. Eq. 251. 

(«) Fennall v. Brown (1854), 18 Jur. 1061; Ore m v. Prior, [1886] W. N 50. 

/) Green y. Prior, supra. 

g) R. S. 0., Ord. 38, r. 10, and stamped (ibid., r» 16); Yearly Praotdoe of the 
Supireme Court, 1911, pp. 630, 531. As to the form and contents of. affidavits 
generally, see title Evidence, Yol. XIII., p. 625; as to filing and offioe copies of 
affidavits, ibid., p. 629; and as to oopies of affidavits for parties, see B. S. C„ 
Ord. 66, r. 7 (f) (i.) ; Yearly Praotioe of the Supreme Court, 1911, pp. 1095, 
1096. 

(A) Ex parte Leicester (1801), 6 Yes. 429, 432; Munro y. Wivenhoe and 
Brigktltogtea Rail. Co. (1866), 4 De G. J. & Sm. 723,736, C. A. 


Sect. 8. 

Evidence. 
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Filing of 
affidavits, 



Injunction. 


bicot. ». f rom gaining any advantage from filing affidavits at the last 
Evidence, moment (i), and will usually order the motion to stand over until 
the next motion day in order to enable the other party to answer 
the affidavits. Sometimes an interim order will be granted in 
Offlcea copies the meantime (Jc). When the affidavits have been filed, office 
tiled wmst be C0 P* es mu8 t be in court when the injunction is moved for (l ) ; 
in court. but, where there is no time to get the affidavit filed before the 
application, the injunction may be granted upon an undertaking 
to file tho affidavit (to), and, in vacation’, the court will sometimes 
take affidavits into its own custody and consider them as filed (n). 
Except by leave of the court, no order made ex parte in court 
founded on any affidavit is of any force, unless the affidavit is 
actually made before the order is applied for and produced or filed 
at the time of making tho motion (o). Where, on a motion, the 
respondent does not appear, affidavits of service can be sworn and 
filed before the order is drawn up ( p ). 

In the King’s Bench Division the affidavits are not usually filed 
before the summons comes on, but aro simply produced then and 
read and subsequently filed. 

4o fresh Aftor ft motion has been opened no fresh evidence can he admitted 

sridcucc after without the leave of the court (c/), which v. ill be granted only in 
Jpened. special cases (r). When a motion is ordered to stand over on 

certain terras till the hearing, no new evidence can be filed on tho 
motion (s). But, on an application by way of appeal from an 
order granting an interlocutory injunction, tho respondent may 
adduco frosh evidence in support of the injunction (t). The court 
may take notice of an order made in previous proceedings in the 
action, and of what passed at the liearing (a). 

plain case 596. To entitle a plaintiff to an interlocutory injunction he 
instbe must oither, by proof or admission from the oilier party, make 

meant, 0H j fl p} a jn cose (£). If } 10 makes out a prumi facie case which 


No fresh 
evidence after 
motion 
opened. 


A plain case 
must be 
mode out. 


(i) t'areiu v. Yales (1852), 1 W. R. 11. 

( k) Carew v. Yales, supra; Besemeres v. Besemeies (1853), Kay, Appendix, xvii 

rt) Jackson v. Cassidy (1841), 10 Sim. 326; Klsey v. Adams (1863), 4Giif. 398. 

(»i) Niemann v. Harris, 11870] W. N. 6. When au affidavit is usod on a 
motion but is not filed until nfterwaids, it may be entered m the older as read, 
even though the fact that it has not boon filed was not brought to the aftentiou 
of tho court, provided that it does not interfere with the date of the order, as 
where for examplo it is filed on the same day (lie King <0 Co.'s Tiade-Mark, 
[1892] 2 Ch. 462, C. A.). 

(») A.-O.y. Lewis (1845), 8 Beav. 179; Carry. Aforice(1873), L. R. 16 Eq. 125. 

(o) R. 8. C.', Ord. 38, r. 19. 

(p) 28 Sol. Jo. (1884) 591 (memo, issued to registrars). This was not the 
case formerly; see Stear v. Webb (1883), 25 Gh. 1). 84, 0. A., where the old 
practice is disoussod. 

(g) Smith v. Swansea Dock Co. (1852), 9 Hare, Appendix, xx., n.; Bird 
v. Lake (1863), 1 Hem. & M. Ill, 119. This rule extends to documents which 
it is proposed to verify vtvd voce by the attesting witness (Bird v. Lake, supra). 

(r) East Lancashire Rail. Co. v. Hattersley (1849), 8 Hare, 72, 86; Anderton 
V. Yates (1850), 15 Jur. 833. 

(*) Singer v. Audsley (1872), L. R. 13 Eq. 401. 

\t) Pole v. i Joel (1858), 2 De G. & J. 285,0. A.: see Const v. Barr (1826), 2 Rqss. 
161 ; E S. 0., Ord. 58, r. 4. 

(a) Lister v. Leather (1857), 3 Jur. (N. 8.) 433. 

\h) Roils y. Potts (1825), 3 L. J. (o. s.) (oh.) 176; and see Lt Tastet v. 
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is not denied by the defendant, an injunction will be granted (c). sect. 3. 
It is not sufficient for the defendant by his affidavit to make a Evidence, 
general denial of the plaintiff’s rights. In order to defeat the — 
plaintiffs claim, he must traverse the whole facts on which the 
plaintiff’s equity depends (d). 

597. The court has a discretionary power of acting upon such Discretionary 
evidence as may be before it at the time, and will not allow a pow l® r ot 
motion to stand over in order to enable a party to examine a ^jjdence ° 
witness viva vocc, if it considers that the application is made iu 

order to create delay (p), or that there is sufficient evidence before 
it to enable it to deai with the motion (/). 

Where the evidence is wholly conflicting, the court may ordor 
the case to stand over, in order that experiments may bo made, 
and, for that purpose, may appoint an expert to mako the necessary 
experiments and report to the court on the result (g). The 
expert so appointed assists the court in a turn-judicial capacity, 
and the court will not allow him to be called as a witness (/*). 

Where a plaintiff has proved liis right to an injunction against a 
nuisance, it is no part of the duty of the court to refer to*an 
expert the question how the nuisance can best be abated (i). 

598. The court may, on the application of any party, make Detention, 
an order for the detention, preservation, or inspection of any inspection, 
property or thing, being the subject of any cause or matter, and nation* of** 
authorise samples to be taken or experiments tried (k). A judge property, 
may also inspect any property or thing concerning which any 
question may arise (l). An application for an order (in) for the 

liordenave (1882), Jac. 516; Sanrfer v. Foster (1841), Cr. & 1’h. 1502; M'Curdy 
v. Non/c (1847), 17 L. J. (cif.) 185 (where injunctions were refused). 

(c) Bell v. Wilson (1865), 34 L J. (CH.) 572. 

(ii) Pyecroft v. Pyv'roft (1854), 2 Sin. & G. 326; see Denys r. Locoek (1837), 

3 My. & Cr. 205 ; Palm v. Uathercole (1844), l (’oil. 565 
(e) Normanville v. Stanuing (1853), 10 Hare, Appendix, xx. 

(/) Mayer v. Spence (1860), 1 John. II. 87. 

(a) Case v. Midland Rail. Co. (1850), 27 Ueav. 247 ; Cartwright v. Last (1876), 
l Seton, Judgments and Orders, 6th ed., p. 401; Graven v. Kaye (1876), 1 Soton, 

Judgments and Orders, 6th ed., p. 577 ; Broder v. Halliard (1876), 2 Ch. D 
692, 694; Badische Anilin und Soda Fahrilt v. Levinstein (1883;, 21 Ch. I>. 

166. 

(Ii) Broder v. Halliard (1876), 24 W. Ib 456. 

\i) A.-G. v. Colney Hatch Lunatic Asylum (1868), 4 Oh. App. 149. 

(ft) E. S. C., Ord. 50, r. 3. Under this rule the court will grant an interim 
injunction to rostrain a defendant from ceasing to pump water out of a mine 
m order to preserve the mine from obstruction ( Strelley v. Pearson (1880), 15 
Ch. D. 1J3), and will also grunt an injunction to protect a fund pending an 
appeal {Pohni v. Gray, Sturla v. Freccia (1879), 12 Ch. D. 438,0. A.). The judge 
has a discretion as to how the costs incurroa under an order under this rule 
should be borne, and consequently the party who is ordered to pay Buoh costs 
has no right to appeal from such order, witnout leave ( Mitchell v. Barley Main 
Colliery Co. (1883), 10 Q. B. D. 457). 

(l ) E. S. 0., Ord. 50, r. 4. The conclusion to which a judge may come on a 
view by him under this rule is not of itself sufficient to support an injunction. 

He must also be satisfied by independent evidenco that the case is one for an 
injunction ( London General Omnibus Co., Ltd. v. Lavcll, [1901] 1 Ch. 135,0. A.; 
but see Re Bourne's Trade-marks, Bourne v. Swan and Edgar , Ltd., [1903] 1 
Oh. 211 , where the former case is commented on). 

(m) Under B, S. 0., Ord. 60, r. 8. 
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Evidence. 


Language of 
order. 


Form of 
order. 


detention, inspection or preservation of any property may.be 
made by any party (n). In a case of emergency the order may 
be made ex parte (o). An order for inspection will not be granted 
unless the court considers that the natnre of the case requires 
it ( p). In a proper case a plaintiff may be given liberty to enter 
upon the land belonging to the defendant, and to excavate the 
soil thereof for the purposes of inspection ( q ). 

Sect. 4.— The Order. 

699. The right to an injunction being founded on the fact that 
injury is accruing to the plaintiff, that fact should be mentioned in 
the order (r). The court should see that the language of its order is 
such as to render it quite plain what it permits and what it pro¬ 
hibits ( 8 ). An order which only prohibits a man from doing what 
he has no authority to do, without informing him what are the 
limits of such authority, leaves the question undecided and to 
be discussed on a motion for the breach of the injunction, and 
is irregular (f). 

If, however, adequate protection cannot be given in any other 
way, an injunction may be granted in extensive terms (u). An 
injunction to protect a right which is limited in duration should 
not be perpetual in form (v). An interlocutory injunction cannot 
exceed the relief claimed by the statement of claim (a). 

600. According to the present practice the form of an inter¬ 
locutory order is “ until judgment or further order” (6). 

Although the injunction is claimed against the defendant alone, 

In) As to when the application may be made, see B. S. C., Ord. 60, r. 6. 

to) Hennessy v. Bohmann, Osborne, & Co., [1877] W. N. 14. 

(p) Barlow v. Bailey (1870), 18 W. B. 783 (where the order was refused on 
the ground that proof of the nuisance complained of could be obtained from 
external sources). 

(a) Lumb v. Beaumont (1884), 27 Oh. D. 356. 

(r) Lin/]wood v. Stowmarket" Papermaking Co. etc., Ltd. (1885), 13 L. T. 640. 
As to oiders generally, see title Judgments and Orders. 

(a) Low v. Innes (1864), 4 De <J. J. ft Sm. 286; Hackett v. Baits (1875), L. B. 
20 Eq. 494, 499; A.-G. v. Staffordshire County Council, [1905] 1 Ch. 336, 342. 

(t) Cother v. Midland Rail. Co. (1848), 2 Ph. 469, 471; Dover Harbour 
{Warden etc.) v. London, Chatham and Dover Rati. Co. (1861), 3 De Gh P. ft J. 
559, 564, 0. A.; Parker v. First Avenue Hotel Co. (1883), 24 Oh. D. 282, 286, 
C. A.; see A.-G. v. Boyle (1864), 10 L. T. 290. Liberty will not be given to 
the plaintiff, to apply to the court in the event of the defendant doing an aot 
which will infringe th$ plaintiff's legal right, for if there is no present reason 
for the court’s interference it would be premature, and if on the other hand 
reason thereafter arises, it must be the subject of another suit ( Low v. Innes, 
supra). 

(u) A.-G. v. London and South Western Rail. Co. (1849), 3 De G. & Sm, 439, 
445 ; North Eastern Rail. Co. v. Crossland (1862), 2 John. & H. 565,580; Elliot 
v. North Eastern Rail. Co. (1863), 10 H. L. Cas. 333. 

{v) Daw v. Eley (1867), L. B. 3 Eq. 496, 608 (patent); Savory, Ltd. v. 
Gyptican Oil Co., Ltd. (1904), 48 Sol Jo. 573 (copyright). 

(а) Munro v. Wivenhoe and Brightlingsea Rail. Co. (1865), 4 De O. J. ft Sm. 
723, 0. A. 

(б) 1 Baton, Judgments and Orders, 6th ed., p. 618. A date should he 
named in an order restraining proceedings on a hill of sale (Be Johnstone, 
Em parte Abrams (1884), 50 L. T. 184); ana see p. 278, ante. 
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the order will, if necessary, be extended, as of course, to his 
workmen, servants and agents (c), or solicitors (d), but not to his 
tenants ( e ). The memorandum (/) to be indorsed on a judgment 
or order requiring an act to be done need not be indorsed on orders 
purely prohibitive (g). 

601. If, when an application is made, the defendant does not 
appear, the order may be made on an affidavit of service (h). Such 
an order is, however, taken subject to every objection (i), and will 
be discharged if there is any irregularity in the notice of motion ( k), 
or the service, or the affidavit (2); or if the notice does not ask for 
costs and an order for costs is taken ( m ); or if the order goes 
beyond (n), or departs from (o) the notice of motion in any respect. 

602. As soon as the order has been drawn up (p) it should be 
served personally ( q ). In very pressing cases notice in writing that 
the order has been made, personally served upon the defendant, 
will be sufficient service (r). Notice may also be given by 
telegram (a). 

603. No leave to appeal from an interlocutory order ‘or 
judgment granting or refusing an injunction is necessary (t). 


(c) Humphreys v. Roberta (1828), 1 Seton, Judgments and Orders, 6th ed., 
p. 621; see also Freeman v. Burke (1824), 7 I. Eq. B. 282. 

(d) Seaward v. Paterson, [1897] 1 Ch. 545, 0. A., per North, J., at p. 622. 

(a) Hodeon v. Coppard (1860), 9 W. E. 9; nor, where the defendant is the 

tenant, to his under-tenants (Norbury (Lord) y. AUeyne (1838), 1 Dr. & Wal. 
887). In A.-G. v. Ancaster (Duke) (17871,1 Dick. 68, however, apparently, an 
injunction was granted against a tenant in possession, though not a party, to 
stay waste. 

(/) By 8. 0., Ord. 41, r. 5. 

(f) Selous v. Croydon Rural Sanitary Authority (1885), 63 L. T. 209 ; Hudson 
V. Walker (1894), 64 L. J. (ch.) 204. 

(A) Davidson v. Leslie (1845), 9 Beav. 104 ; Angier y. May (1855), 3 W. E. 330. 
ft) Salomon v. Stalman (1841), 4 Beav. 243. 

(A) See Moody v. Hebberd (1847), 11 Jur. 941 (a motion to dispauper the 
plaintiff!). 

(1) Salomon v. Stalman, supra. 

lm) Pratt v. Walker (1854), 19 Beav. 261. 

(n) Re Dover, Hastings and Brighton Junction Rail. Co., He parte Carew (1864), 
83 Xb J. (OH.) 781, 0. A. 

(e) Hutton v. Heptoorih (1848), 6 Hare, 816. 

(®) There should be no delay, as otherwise the court may require notice of 
application to draw up the order to be given to the defendant (Bateman v. Wiatt 
(1649), 11 Beav. 687). 

(g) Gooch v. Marshall (I860), 8 W. E. 410. In Hailgate v. Grantham (1677), 
Carr, 68, service at the defendant’s house, and in Pearce v. Crutchfield (1807), 
14 Yes. 206, service at the defendant’s last place of abode, though apparently 
shut up, was held to be good. As to how personal service is effected, see 
B. 8. 0., Ord. 67, r. 6; Tearly Practice of the Supreme Court, 1911, p. 1098. 
In a proper oase substituted servioe may be ordered (E. S. 0., Ord. 67, r. 6; see 
KirJeman v. Nonnor (1843), 6 Beav. 400; HeaU v. Hay (1861), 9 W. E. 369). 

(r) Kimpton t. Hue (1818), 2 Yes. & B. 349; Vansandau v. Rose (1820), 2 
Jao.ftW.264. 

(t) Me Bishop, Ik parte Langley, Ex parte Smith (1679), 13 Ch. D. 110, 0. A.; 
D. v. A. ft Co., [1900] 1 Ch. 484, 487. 

(f) Judicature (Procedure) Act, 1894 (67 ft 68 Yiot. o. 16), a. 1 (1) b (iiA See 

(Charles) ft Co. v. River Plate Construction Co. (1901), 17 T. L. B. 708, 


Sect. 4. 

The Order. 


When 
defendant 
does not 
appear. 


Service of 
order. 


Appeal. 




284 

Skot. 4. 
The Order. 


An implied 
teim. 

'I he under¬ 
taking 


Effect of 
undertaking. 


Court cannot 
compel 
plaintiff to 
give under¬ 
taking 


Injunction. 

A party wishing to appeal must do so within fourteen 
days (it). 


Sect. 5. —Undertaking as to Damages. 

604. An undertaking as to damages is the price which the 
person asking for an interlocutory injunction has to pay for it, and 
it ought to be required on every interlocutory order (a). By the 
undertaking the party obtaining the crder undertakes to abide by 
any order as to damages which the court may make in case it 
should afterwards be of opinion that the defendant has by reason 
of the order sustained any, which such party ought to pay (b). 
As a general rule, the benefit of the undertaking applies to all the 
defendants, although one or more only are restrained (c). 

605. The undertaking remains in force notwithstanding the dis¬ 
missal of the action (dj or its discontinuance ( e ), and when the 
plaintiff ultimately fails on the merits the defendant is entitled to 
an inquiry as to the damages sustained by reason of the interlocu¬ 
tory injunction (/), unless there are special circumstances^). 
The undertaking applies, even though the plaintiff has not been 
guilty of misrepresentation, suppression, or other default in obtain¬ 
ing the injunction (h), and is equally enforceable, whether the 
mistake in granting the injunction was in point of law or in point 
of fact ( i ). 

606. The court cannot compel the plaintiff to give an under¬ 
taking, hut it can refuse to grant an injunction unless he will give 


(u) E. S. 0., Ord. 58, r. 15. 

(a) Chappell v. Davtdson (1856), 8 De G. M. & 0.1,0. A.; Tuck v. Silver (1859), 
John. 218; Adamson v. Wilson (1864), 10 L. T. 24; Wakefield v. Bucchugh 
(Duke) (1865), 11 Jur. (n. s.) 528; 'feign Valley Rail. Co. y. Soulhwood (1871), 19 
W. E. 690 ; Graham v. Campbell (1878), 7 Oh. J). 490, 0. A. ; Smith v. Day (1882), 
21 Oh. D. 421, G. A. (in which the history and meaning of these undertakings are 
diacussod); ace Howard v. Press Printers, Ltd. (1904J, 74 L. J. (CH.) 100, 0. A. 
In a clear case of fraud the undertaking may not be required (see Ingram v. 
Stiff (1859), cited in note to Tuck v. Stiver, supra, at p. 220). Whenever an 
undertaking to tho court is given in lieu of an interlocutory order, there will 
be inserted in the order a cross undertaking in damages by the applicant, unless 
tho contrary is agreed and expressed at the time (Practice Note, [1904] W. N. 
203; Oberrneiniache MetaUwerke, G. M. B. 11. v. Cocks, [1906] W. N. 127). 
Formerly there was no general practice to this effect ( Howard v. Press Printers, 
Ltd., supru). 

(5) See Newly v. Harrison (1861), 3 De G. F. & J. 287, and for form of order, 

I Seton, Judgments and Orders, 6th ed., p. 618. 

(c) Tucker v. New Brunswick Trading Co. of London (1890), 44 Ch. D. 249, 
C. A. 

(d) Newly v. Harrison, supra. 

•(e) Newcomen v. Coulson (1878), 7 Ch. D. 'i64. 

(/) Kino v. Rudkin (1877), 6 Ch. D. 160, 165; Roes v. Buxton, [1888] W. N. 
65. 

( g) Griffith v. Blake (1884) 27 Oh. D. 474,0. A.; see Bingley v. Marshall (1863), 

II W. E. 1018, where the inquiry was refused; see also p. 286, post. 

(?>) Griffith v. Blake, supra, dissenting from the dictum of Jessel, M.B., to 
the contrary in Smith v. Day (1882), 21 Ch. D. 421, 0. A. 

(») Hunt v. Hunt (1884), 64 L. J. (OH.) 289. 
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one (k). The court can, however, dispense with the undertaking; 
but this will only be done in very special circumstances (Z), as, for 
example, when the order is in the nature of a final order and is not 
intended to be open to review at any time thereafter ( m ). 

€07. The court will not as a rule require the Attorney-General to 
give an undertaking as to damages («), but where the person apply¬ 
ing for on injunction is a Secretary of State an undertaking will, it 
seems, be required (o). 

608. If the plaintiff is out of the jurisdiction, the undertaking 
must be given by his solicitor or some other responsible person ( p). 
An undertaking as to damages may be given by a married woman ( q ), 
even though she has no separate property (r). When the applicant 
is a limited company (s) or other corporation (t), the undertaking 
should be given by counsel on behalf of the corporation, and it is 
not necessary for any director or officor of the corporation to sign 
the registrar’s book (a). There is no established practice that, where 
a company is in liquidation, the liquidator must give a personal 
undertaking as to damages (ft). The undertaking should be given by 
counsel or by the parties appearing in person (c), and, when given, it 
forms part of the order (d ); but where the injunction is granted 
during vacation without the attendance of counsel the undertaking 


(lc) Tucker v. New Brunswick Tradinq Co. of London (1890), 44 Oh. D. 249, 
0. A.; A.-O. v. Albany Hotel Co., [180(5] 2 Oh. 09(5, 0. A.; Coward v. Press 
Printers , Ltd. (1904), 74 L J. (cu.) 100, 0 A. 

{!) A.-O. v. Albany Hotel Co., sujira 

(m) Fenner v. Wilson, [1893] 2 Ch. 656 (order restraining threats). 

(n) A.-O. v. Albany Hotel Co., supra. 

(o) Her Majesty'8 Principal Sen etary of State for War v. Chubb (1880), 43 
L. T. 83; see A.-O. v. Albany Hotel Co., supra, at p. 704. 

( p) Solignac v. Durden (1859), cited in 1 Sotou, Judgments and Orders, (»th ed., 
p. 522. 

(o) Hunt v. Hunt (18S4), 54 L. J. (CH.) 289; Lie Prynne (1885), 53 L. T. 465; 
see Holden v. Waterlow (1866), 15 W. It. 139 ; and title Husband and Wife, 
Yol. XVI., p. 455. 

(r) Pike v. Cave (1893), 62 L. J. (OH.) 937. Where there is a real case for 
an injunction the undertaking of the plaintiff is sufficient, notwithstanding that 
it may be of no value (t bid.). 

(s) Maneheater and Liverpool Banking Co. v. Parfanson (1888), 60 L. T. 47; 
see Fast Molesei / Local Board v. Lambeth Waterworks Co., [1S92] 3 Ch. 289, 

300, C. A. ^ 

(t) East Molesey Loral Board v. Lambeth Waterworks Co., supra; seo title 

Companies, Vol. V., p. 326. . , 

(a) Formerly companies and corporations could not give their undertakings 
merely by counsel; somebody was required to sign the registrar’s book {Avglo- 
Danubian etc. Co., Ltd. v. Bogerson{ 1864), 10 Jur. (N. s.)87; and see 1‘nrtfic Steam 
Navigation Co. v. Gibbs (1865), 14 W. It. 218, where the necessary signa¬ 
ture was allowed to be sent) ; but this practice has been very much broken mto 
of late years {East Molesey Local Board v. Lambeth Waterworks Co., supra, at 

^ (b) \osling and Flynn, Ltd. v. Law Guarantee and Trust Co. (1903), 47 Sol. 
Jo. 255. In Westminster Association, Ltd. v. Upward (1880), 24 Sol. Jo. 690, 
counsel for the plaintiff offered to give the undertaking on behalf of the 


hq (e) d I^t«er y. Brown (1885), 29 Sol. Jo. 435. If given by the parties’ solicitors 
it is not binding {ibid.). 

(<2) See 1 Seton, Judgments and Orders, 6th ed., p. 518. 
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is usually signed either by the plaintiff or his solicitor in the 
registrar’s minute book (e). Where the undertaking is given by a 
person not a party to the action, he will be required to sign the 
registrar’s minute book ( f). 

609. The time at which the application for an inquiry as to 
damages is made is material (g); it may be made when the injunc¬ 
tion is dissolved or at the trial, but, if made when the injunction is 
dissolved, it will probably be ordered to stand over till the trial (h). 
It may be made after the trial; but, in this case, it should be made 
speedily, as, if it is not made within a reasonable time, it may be 
refused (i). 

The damages must be confined to loss which is the natural 
consequence of the injunction in the circumstances of which 
the party obtaining the injunction has notice when he makes his 
application (A;). 

610. The court is not bound to order an inquiry as to damages 
in all cases, but must be satisfied that the injunction was improperly 
obtained, and that in all the circumstances of the case damages 
ought to be given. For example, an interlocutory injunction may 
be dissolved for delay or some cause which disentitles the plaintiff 
to an interlocutory injunction, though not to relief at the trial. 8o, 
also, regard must be had to the amount of the damage, and if it is 
trifling or remote, the court will not be justified in granting an 
inquiry. Nor will it be ordered where the court can satisfy 
itself as to the amount of the damage without it ( l ). Where an 
action is dismissed, but without costs, because the court thinks 
that it was rightly instituted, no inquiry will be ordered ( m ). 

The application to enforce an undertaking as to damages 
should be made in the Division in which the undertaking was 
given (n). 


A 

X 


(e) See 1 Seton, Judgments and Orders, 6th ed., p. 522. 

(/) Gurney v. Behrend (1863), 9 Hare, Appendix, lxxxix. 

' Smith v. Day (1882), 21 Oh. D. 421, 0. A.; see Hunt v. Burnt (1885), 54 
(ch.) 289. 

\ Smith v. Day, supra; see Southworth v. Taylor (I860), 28 Beav. 616. 
iere an action is dismissed at the hearing it may be dismissed without 
prejudice to any application by the defendant in respect of damages. The 
defendant will then DC required to show &prim& facie case sufficient to justify 
an inquiry (Butt v. Imperial Oae Light and, Cuke Co. (1866), 14 Tj. T. 349). 

(i) Newby v. Harrison (1861), 3 De G. F. & J. 287, 0. A.; Smith r. Day, 
supra; Re Wood, Ex parte Hall (1883), 23 Ch. D. 644, 0. A.; lie Hailstone, 
Hopkinson v. Carter (1910), 102 L. T. 877. 

(k) Smith v. Day, supra, per Cotton, L.J., at p. 430. 

(Z) Graham v. Campbell (1878), 7 Ch. D. 490, 494, 0. A. As to the measure of 
danlages, see Maneett ▼. British Linen Company Bank, [1892] 3 Ch. 169; 
Schlesinger V. Bedford, [1893] W. N. 67, 0. A 
(m) Bingley v. Marshall (1863), 9 L. T. 144; but see Novello v. James 
(1854), 24 L. J. (oh.) Ill, 0. A. (where the defendant was held entitled to 
an inquiry on the dismissal of the aotion, although, at the time the plaintiff 
oommenoed his action, the law waa conflicting and the balance of authority 
in his favour). 

(«) Be Hailstone, Hopkinson r. Carter, supra. 
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Sect. 6. — Costs. 

' 611. The court has full jurisdiction to deal with the costs (o) of 
an application for an injunction as it thinks fit on the hearing of 
the application (p). As a general rule the court will direct that 
such costs be costs in the cause ( q ), though if the application is 
improperly made, it will be dismissed with costs (r). 

In the Chancery Division, no direction is given by the court 
concerning the costs of a* motion. The following general rules 
have been laid down («):—(1) The party making a successful 
motion is entitled to his costs as costs in the cause, but the party 
opposing is not entitled to his costs as costs in the cause (a ); 
(2) the party making a motion which fails is not entitled to his 
costs as costs in the cause, but the party opposing it is entitled 
to his costs as costs in the cause; and (8) where a motion is made 
by one party and not opposed by the other party, the costs of both 
parties are costs in the cause ( b). 

There are, however, several exceptions to these rules. For 
example, if a defendant unsuccessfully opposes a motion for tin 
injunction, but at the hearing the action is dismissed with costs, the 
defendant’s costs of opposing the motion will be costs in the 
cause (c). So, also, if a motion is ordered to stand over until 
the trial, and the action is subsequently dismissed with costs, the 
defendant’s costs of the motion will be costs in the cause (d). 
A party who succeeds in his action, but is ordered to pay the costs 
of the suit up to a given time, will have to bear the costs of motions 
before that time (e). 

Where the court orders a motion to stand over till the hearing, 
it simply reserves to itself the power of dealing with the costs of 
the motion in a manner different from that in which it may deal with 
the costs of the cause (/); but if the costs of such motions are not 
then mentioned to the judge, they are treated as costs in the action, 


(o) See as to the discretion of the court, and generally on the subjeot of costs, 
title Practice and Procedure. 

(p) Pearce v. Wycombe Rail. Co. (1853), 17 Jur. 660. 

(g) Maitland v. Backhouse (1848), 17 L. J. (oh.) 121, 127; see Colei v. Sime 
(1854), 5 DeG. M. & G. 1, 11, 0. A. ; Powell v. Cockerell (1846), 4 Hare, 557, 
572. 

Martack v. Reeves (1821), Madd. & G. 108. 

Per Leaoh, Y.-O. (1823), 1 Sim. & St. at p. 367. 

Where a motion for an injunction is ordered to stand over to the hearing, 
but no order Is made as to costs, and at the hearing the plaintiff obtains a per¬ 
petual injunction, the motion is substantially a successful one, and the costs of 
the motion will be costs in the cauBe ( Mounsey y. Lonsdale (Earl), A.-G. ▼. 
Lonsdale (Earl) (1870), 6 Ch. App. 141). 

(J) See also Great Western Rail. Co. v. Oxford, Worcester and Wolverhampton 
Rail. Co. (1852), 5 De G. & 8m. 437, 450 ; Hind y. Whitmore (1866), 2 K. & J 
468, 463. 

(c) Stevens ▼. Keating (1850), 1 Mac. & G. 659. 

(d) Betts y. Clifford (1860), 1 John. & H. 74; Corcoran y. Witt (1871), L. B.. 13 
Ed. 63. 

(«) Webster v. Manly (1869), 4 Oh. App. 372. 

(/) Singer y. Avdsley (1872), L. & 13 Eq. 401, 405, 
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Sect, 6. and need not be mentioned in the judgment (g). Where the costs aio 
Costs. reserved, especially if it is suspected that the action will not come 
to a hearing, application should be made that they may be reserved, 
not simply to the hearing, but till the hearing or further order; 
because otherwise, if the cause doeB not come on for trial, the costs 
of the motion cannot be obtained (h). Even if the action does 
come to a hearing, and at the hearing no mention is made of the 
costs of the motion, but the costs of the action are reserved until 
the hearing on further consideration, that reservation will not include 
the costs of the motion ( i ). Where the costs of a motion have been 
reserved, such costs are not to be mentioned in the judgment or 
order, or allowed on taxation, without the special leave of the 
judge (A). 

Sometimes no 612. If on an application for an ex parte injunction material facts 
costs given, have been concealed from the court, the plain till' will have to bear the 
costs of the ex parte application, even though the court declines to 
discharge the order (Z). The costs generally of an action for an 
injunction are in the discretion of the court. Blit, as a general 
rule, if both parties are at fault (;»)> or if the plaintiff claims 
more than he is entitled to and the defe idant offers less than he 
should have offered (n), no costs may bo given on either side. 
So, also, if the plaintiff fails as to part and succeeds as to part of 
his claim, the court will either give no costs on either side (o), or 
will direct the costs of the part as to which the plaintiff has failed 
to be taxed and set off against those of the part as to which he has 
succeeded, and the balance of the costs only to be paid to the party 
entitled to the larger amount of costs ( p). In a case of great hard¬ 
ship an injunction maybe granted without costs (g). Where an 
injunction is refused, but the defendant has been to blame in the 
matter, the plaintiff may not be ordered to pay the defendant’s costs (r). 

(y) See Mounsey v. Lonsdale (Earl), A.-G. v. Lonsdale (Earl) (1870), C Oh. 
App. 141 ; British Natural Premium Provident, Association v. By water, [1897] 2 
Oh. 531 ; aud p. 287, ante. 

(h) Bumbold v. Eorteath (1858), 4 Jur. (n. s.) 608 ; see Jones v. Batten (U'.V ) 
10 Ilaro, Appendix, xi. 

It) Gardner v. Mat shall (1845), 14 Sim. 575. 

\k) British Natural Premium Provident Association v. Bywater supra. 

(l) Holden v. Waterlow (1866), 15 W. It. 139. 

(m) lhlliard v. Hanson (1882), 21 Oh. D. 69, 0. A.; Aylwin v. Evans (1882), 
47 L. T. 568. 

(n) Mod v. Couston (1864), 33 Beav. 578; Wood v. Saunders (1875), 10 Oh. App. 

582, 686. ' 

(o) Ilimtll v. Watts (1883), 25 Ch. IX 559, 577, 0. A., reversed (1885), 10 
App Cas. 590 ; Mooie v. Bennett (1884), 1 It. P. 0. 129, 11. L.; Sutton v. English 
and Colonial Produce Co,, [1902] 2 Ch. 502, 507; see Rochdale Canal Co, v. King 
(1853), 16 Beav. 680. 

(p) Bourke v. Alexandra TIdlel Co., Ltd (1877), 25 W. B. 782; Knight v. 
Ptirssell (1879), 49 L. J. (on.) 120; Norden/elt v. Gardner and Gardner Gun Co. 
(1884), 1 B. P. C. 61, 76, 0. A.; Scllors v. Matlock Bath Locxtl Board (1885), 14 
Q. B. D. 928, 935; Jenkins v. Jackson, [1891] 1 Oh. 89, C. A.; B. S. 0.,0rd. 86, 
r. 27 (21). 

(q) Broder v. SaiUard (1876), 2 Ch. D. 692, 

(r) Harrison v. Good (1871), L. B. 11 Eq. 338; Rodgers t. Rodgers (1874), 
22 rf- B. 887, 889; Wylam v. Clarks, [1876] W. N. 68; Borthwick v. The 
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613. Where an injunction is granted, but the coat of the litiga* 

tion has been increased through the plaintiff pleading allegation^ Costs, 
which are without foundation, the defendant will be entitled to the BxtracoSto, 
extra costs thereby occasioned to him ( 0 ). A wrongdoer cannot, 
however, be heard to complain if, in proceedings hurriedly taken 
to stop a wrong, the plaintiff does not accurately state his title, and 
in such case the defendant will not be relieved from payment of 
the extra costs occasioned by the plaintiff’s mistake as to his title (t). 

A plaintiff is not bound 1 to apply to a person, who is infringing Fiaintifl not 
his legal right, to know whether or not he will accede to his demands bou [ ld to 
before commencing an action for an injunction (a); but the court defendant 
will not as a matter of course order the defendant to pay the costs, before action, 
when no previous application has been made to him (S). 

614. If before action brought (c) or after the issue of the offer by 
writ (d) the plaintiff is offered by the defendant all the relief that defendftnt 
he seeks, and the offer is one which, in the opinion of the court, 

ought to have been accepted, but the plaintiff nevertheless proceeds 
with his action, the court, although it may grant the injunction, 
may order the plaintiff to pay the costs incurred subsequently to 
the offer ( e). 

The offer must include the plaintiff's costs up to the time when 
it is made (/). If the defendant does not offer to submit to the 
injunction and to pay the costs ( g ), or if, although submitting to 


Evening Post (18S8), 37 Oh. D. 449, 460, 0. A.; see Bass v. Dawbtr (1869), 19 

L. T. 626. 

(a) Pierce v. Franks (1846), 16 L. J. (on.) 122, 123; see Bose v. Loftus (1878), 
47 L. J. (CIl.) 676, 679. 

(<) A.-O. y. Tomline (1877), 6 01». D. 760. 

(a) Bury ess y. Hills (1858), 26 Eeay. 244 ; Burgess y. Ilately (1868), 26 
Beav. 249; Upmann\. Elkan (1871), L. E. 12 Eq. 140; Cooper y. Whittingham 
(1880), 16 Ch. D. 601; Upmann v. Forester (1883), 24 Oh. D. 231; Wittman v. 
Oppmheim (1884), 27 Oh. D. 260. 

(b) American Tobacco Co. v. Quest, [1892] 1 Ch. D. 630; Walter v, Steinkopff, 
[1892] 3 Ch. 489; see Upmann v. Elkan, supra; and Judicature Act, 1690 
(63 & 64 Yict. o. 441, s. 6 ; E. S. 0., Ord. 65, r. 1 . The dictum of Jxsseu, 

M. B., in Cooper y. Whittingham, supra, at p. 602 (see also Upmann v. Forester, 
eupru}, to the effect that 11 where a plaintiff comes to enforce a legal right and 
there has been no misconduct on his part, no omiBsioh or neglect which would 
induce the oourt to deprive him of his costs, the court has no discretion and 
Cannot take away the plaintiff’s right to costs," was disapproved in American 
Tobacco Co. y. Quest, supra, and Walter y. Steinkopff, supra. 

(c) Nunn y. D'Albuquerque (I 860 ), 34 Beay. 695; Snuggs v. Seyd and Kelly’a 
Credit Index Co., [1894] W. N. 95. 

(d) Millington y. Fox (1838), 3 My. & Or. 33S; Colburn v. Simms (1843), 2 
Hare, 643, 661 ; Sonnenschein v. Barnard (1887), 67 L. T. 712; Walter v. Stein - 
kopff, supra. 

(«) Jenkins v. Hope, [1896] 1 Ch. 278; see Chappell v. Davidson (1855), 2 
3L & J. 123, 129; McAndrtw v. Bassett (U64\ 4 De G. J. & Sm. 380. 

(/) Fradella v. Weller (1831), 2 Buss. A M. 247 ; Geary v. Norton (1846), 1 
He Gr. & Sm. 0; Burgess V. Hills (1858), 26 Beay, 244 ; Moot y. Couston (1864), 
33 Beay. 678; Nunn y. D’Albuquerque, sujira; Jenkins v. Hope, supra; however 
trivial the subjeot-matter may be [Fradella v. Weller , supra; but see Waltsr v. 
Steinkopff, supra). 

{0) Usury v. Norton, supra; Chappell Davidson supra ; Upmann v. 
Forester, supra; Wittman y. Oppenheim, supra; but see Walter v. Steinkopff, 
supra . 

«, fi 
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it, he refuses to pay the oosLs (h), or if any question is left open 
between the parties (t), the plaintiff will not be deprived of nis 
costs of bringing the action to a hearing. 


615. If the plaintiff obtains all the relief which he seeks on an 
interlocutory motion in the action, he should apply to the defen* 
dant to have the costs disposed of on motion ( k ). The case cannot, 
however, be so dealt with if the defendant refuses to allow the 
matter to be disposed of on motion, or if there iB any question 
remaining open between the parties to be decided (Z). 


616. Where notice of motion has been given, and the party 
giving it does not appear, he will have to pay the respondent’s 
costs (to). The costs of an abandoned motion must be applied 
for on the next motion day after that for which notice of motion 
was given; otherwise they will be refused (n). 

Where a motion for ar injunction has been dismissed with costs, 
a second motion for the same object cannot be made until the costs 
of the first have been paid or secured by a payment into court (o). 

If, on appeal, the court is of opinion that there was no 
foundation for the application, it will, in reversing the order made 
by the court below, direct the applicant to pay the costs incurred in 
the original motion ( p ). 

Costs of a motion may be given, though not asked for by the 
notice of motion ( q ), but not where the respondent does not 
appear (r). 

An order, made on notice, continuing an injunction with costs 
will, in the absence of special directions jto the contrary, include the 
costs of an interim injunction previously obtained ex parte (s). 


(h) Fradella v. Weller (1831), 2 Buss, ft M. 247 ; Burgees y. Hills (1858), 26 
Bear. 244; Jamieson y. Teague (1857), 3 Jur. (h. s.) 1206; May hew y. Maxwell 

K , 3 L. T. 847; see Moet y. Houston (1864), 33 Beav. 578 (where, however, 
jarties being in the wrong, no costs were given on either side). 

(i) Sonnenschein y. Barnard (1887), 67 L. T. 712. 

(A) Morgan y. Great Eastern Rail. Co. (1863), 1 Hem. ft M. 78 ; Sonnenschein 
V. Barnard, supra. 

II) Ibid.; Wilde y. Wilde (1862), 4 De Or. P. ft J. 348, 0. A. 
tm) Berry y. Exchange Trading Co. (1875), 1 Q. B, D. 77. 

(n) Woodcock y. Oxford , Worcester, and Wolverhampton Rail. Co. (1853), 17 Jur. 
33 ; see Eccles y. Liverpool Borough Bank (I860), John. 402; Fetts v. Biles 
(1877), 25 W. R. 452. In Wedderbume v. Llewellyn (1865), 13 W. R. 939, a 
motion for which notioe had been given for a named day was ordered on that 
day to stand oyer till the next motion day, but was not then brought on or 
saved, and it was held that the moving party was entitled to move up to the 
dose of the following motion day. Counsel intending to ask for the costs of a 
motion, as abandoned, should communicate his intention to oounsel instructed 
to move; see Aitken y. Dunbar (1877), 25 W. R. 366. 

(o) Burddl v. Hay (1863), 33 Beay. 189; see Oldfield v. Cobbetl (1849), 12 Beav. 
91 j Martin v.Beauchamp (Earl) (1883), 25 Ch. D. 12, 0. A.; M'Oabe v. Bank 
of Ireland (1889), 14 App. Cas, 413; R. 8. 0., Ord. 26, r. 4, and the Vexatious 
lotions Act, 1896 (69 ft 60 Viet. c. 51). 

(p) Beardmer v. London and North-western Rail. Co. (1849), 13 Jur. 327, 

(}) PoweU v. Cockerell (1840), 4 Hare, 557, 572; Clark v, Jaques (1849), 11 
Beay. 623; Pearee v. Wycombe Rail. Co. (1853), 17 Jur. 660, 

(r) Pratt v. Walker (1354), 19 Beav. 261. 

(s) Blakey y. Hall (1887), 66 L. J. (OB.) 608, 
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If there are speoial grounds, costs may be ordered to be taxed on 
the higher scale (a). 

In any action against a public authority (b), judgment for the 
defendant carries with it the right to costs as between solicitor 
and client (c); but this provision does not take away the discretion 
of the judge to deprive the successful defendant of costs for good 
cause (d). _ 

Part VI.—Remedies for Breach of 
Injunction. 

Sect. 1. —Nature of Remedies. 

617. The appropriate remedy for a breach of an injunction is 
by committal ( e), but it is usual to ask in the notice of motion for 
committal and, in the alternative, for leave to issue a writ of 
attachment (/). 


(a) B. S. 0., Ord. 66, r. 9; see Holland v. Worley, [1881] W. N. 90; TuVton 
v. 2wr<on(1889), 42 Ch. D. 128, 0. A. (where costs on the higher Beale were 
given); Hudson v. Osgerby (1884), 32 W. R. 666; American Braided Wire Co. 
v. Thomson (1890), 44 Ch. D. 274, 296, 0. A. (where they were refused). Costs 
have been given on the Hig h Court scale where only £10 damages were recovered, 
the olsim for an injunction having been satisfied ( Doherty v. Thompson (1906), 
94 L. T. 626, 0. A.). As to costs on the higher scale, see generally title Practice 
and Procedure. 

(ft) Under the Public Authorities Protection Act, 1893 (66 & 67 Viet. c. 61), 
e. 1. Bee also title Public Authorities and Public Officers. 

(e) Harrop v. Ossett Corporation, [1898] 1 Oh. 626; Fielding v. Morley Cor. 

f oration. [1899] 1 Ch. 1, 0. A.; affirmed, subnom. Fidden v. Morley Corporation, 
1900] A. 0. 133; Smith v. Northleach Rural Council, [1902] 1 Ch. 197; see 
Ambler (Jeremiah) <t - Sons, Lid. v. Bradford Corporation, [1902] 2 Ch. 686, C. A. 

(d) B. S. 0., Ord. 66, r. 1; North Mttropdttan Tramways Co. v. London County 
Council, [1898] 2 Ch. 146, 147; Bostock v. Ramsey Urban Council, [1900] 2 Q. 11. 
616, 0. A. 

(e) Mander v. Falcke, [1891] 3 Ch. 488 ; see B. S. 0., Ord. 42, r. 7. 

(/) See, generally, title Contempt of Court, Attachment and Committal, 
Vox. Vll., pp. 306 et seq., 316, 322; Avory v. Andrews (1882), 30 W. R. 664; 
Robinson v. Elton (1836), 4 L. J. (OH.) 197; Pettitt v. Bell (1908), 62 Sol. Jo. 
784; l’awd v. Follet (1747), 1 Dick. 116; Kimptan v. Eve (1813), 2 Ves. & B. 
349 ; Carrow v. Ferrior (1867), 37 L. J. (oh.) 669; Gooesman v. Dann (1840), 
10 Sim. 617; Scott v. Becher (1817), 4 Price, 346; Re Bryant (1876), 4 Ch. D. 98. 
For the difference between committal and attachment, see title Contempt of 
Court, Attachment and Committal, Vol. VII., pp. 308, 310; and see ibid., 
pp. 308 et seq. ; Daniell, Chancery Forme, 6th ed., p. 440; Oswald on Contempt, 
3rd ed., p. 27, and Appendix II, Foim 4, as to the praotice of asking tor 
and attachment in the alternative. Writs of attachment cannot be 
issued except with the leave of the court, which is applied for on notice to 
the party against whom the attachment is to be issued (see title Contempt of 
Court, Attachment and Committal, Vol. VII., p. 809; B. S. C., Ord. 42, 
r. 7). As to form of order for committal, see title Contempt of Court, 
Attachment and Committal, Vol. VII., p. 816; Stephens v. Workman (1863), 
11 W. R. 603). As toprivilege, see title Contempt of Court, Attachment 
and Committal, Vol. VII., p. 320. If a member of Parliament is guilty of con¬ 
tempt which is in its nature, or by its incidents, criminal, he may be committed 
or attached, and is not protected by privilege of Parliament ( Wellesley v. Beau¬ 
fort (Duke), Long Wellesley's Case (1831), 2 Buss. & M. 639, 666; Re Gent, Gent- 
Davie v. Harris (1888), 40 Ch. D. 190 ; Re Armstrong, Ex parte Lindsay, [1892] 

1 Q. B. 327). As to the enforcement of undertakings given to the court, see title 
Contempt of Court, Attachment and Committal, Vol. VTL, pp. 306, 306. 
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618. Wbere the party committing a breach of an injunction 
is a limited company ( g ), or other corporation (h), or is out of the 
jurisdiction (t), the proper course is to move that a writ of seques¬ 
tration (k) do issue against the property of such party. The 
remedy by writ of sequestration against the property of any 
person, other than a corporation, is dealt with elsewhere CO- 

619. If a mandatory order or injunction is . not complied with, 
the court, besides, or instead of, proceeding against the disobedient 
party for contempt, may direct that the act required to be done 
shall be done as far as practicable by the party by whom the 
mandatory order or injunction has been obtained, or some other 
person appointed by the court, at the cost of the disobedient party; 
and, upon the act being done, the expenses incurred may be ascer¬ 
tained in such manner as the court may direct, and execution may 
issue for the amount so ascertained and costs ( m ). 

Sect. 2. —When Remedies Available. 

620. An injunction operates from the time it is pronounced 
and not only from the date when the order is drawn up and com¬ 
pleted, and consequently the party against whom it is made 
will be guilty of contempt if he commits a breach of the injunction 
after he has received notice of it (n), although the order has not 
been drawn up (o). 

621. An order for an injunction must be implicitly observed and 
every diligence exercised to observe it to the letter (p); and anyone who 


lie Ilooley, Ex parte Hooley (1899), 79 L. T. 706. 

(A) A.-O. v. Great Northern Bail. Co. (1850), 4 Do G. & Sni. 75; Spokes v. 
Banbury Board of Health (I 860 ), L. B. 1 liq. 42; Selous v. Croydon Local Board, 
(1885] W. N. 105; and see B. S. 0., Ord., 42, r. 31. In addition to the remedy 
of sequestration against the corporate property of a corporation, any judgment 
or order against a corporation wilfully disobeyed may be enforced by attach¬ 
ment against the directors or other officers thereof, or by writ of sequestration 
against their property (E. S. 0., Ord. 42, r. 31; titles Contempt op Couht, 
Attachment and Committal, Yol. VTL, pp. 303, 313 ; Corpohations, 
Vol. VII J., p. 396; Execution, Yol. XIV., p. 81; and Davis v. Rhayader 
Granite Quarries, Ltd. (1911), 131 L. T. Jo. 7fl), but an attachment wifi not 
be ordered to issuo against a director unless and until he has boen personally 
served with the order which has been disobeyed (McKeown v. Joint Stock 
Institute, Ltd., [1899] 1 Ch. 671). In .proper case the court will order the motion 
to stand over to enable this to be done (t bid.). 

(i) East of England Bank, Re Hall (1864b 2 Drew. & Sm. 284; and see Storer 
v. Great Western Bail. Co. (1841), 1 Y. & 0. Ch. Cas. 180. 

(A) See B. 8 . 0., Ord. 43, r. 6 As to the effect and operation of a writ of 
sequestration, see title Execution, Yol. XIV., pp. 79 et seq. See also ibid., 
pp. 8 , 81; B. S. 0., Ord. 42, r. 31; Ord. 43, r. 67; 1 Seton, Judgments and 
Orders, 6 th ed., p. 745. An undertaking is equivalent to au order for 
the purposes of B. S. 0., Ord. 42, r. 31, and can be enforced against a corporation 
by sequestration (Milbum v. Newton Colliery, Ltd". (1908), 02 SoL Jo. 317). 

if) See title Execution, Vol. XIV., pp. 70 et seq. 

(m) B. S. 0., Ord. 42, r. 30. An undertaking does not come within the 
language of this rule (Mortimer v. Wilson (1885), 33 W B. 927). As to execu¬ 
tion, generally, see title Execution, Vol XIV., pp. 1 et seq. 

(n) As to what is a sufficient notice, see p. 296, post. 

(o) Rattray y. Bishop (1818), 3 Madd. 220; JSC Neil v. Garratt (1841), Or. A 
Ph. 98; Gooch v. Marshall (1860), 8 W. B. 410. 

(p) Harding ▼. Tingey (1864), 12 W. B. 684; Spoket v. Banbury Board of Health 

(1866), D. B 1 Eq. 42. ' 
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does not obey it to the letter is guilty of committing a wilful breach 
of it unless there is some misapprehension ( q ). But, in determining 
whether or not a breach has been committed, regard is paid to the 
circumstances in which, and the object for which, the injunction 
was granted (r). Some trifling thing done in the ordinary course 
of business which does not do any real mischief will not necessarily 
be treated as a breach, and, if a man attempts to use an injunction 
for the purpose of oppression by moving in respect of such an act, 
he may have to pay the co&ts of so doing (a). Where an in j unc¬ 
tion in general terms is not restricted by reference to a particular 
act, another act causing a similar injury will be regarded as a 
breach (b). 

An application to commit for a violation of an order for an 
injunction is a matter strictisaimi juris (c), and the act of the defen¬ 
dant will not be treated as contumacious unless it is clearly proved 
that the injury complained of has been caused by his act (d). 

622. The order cannot be disregarded so long as it stands, even 
though it has been irregularly or erroneously obtained (e), and it 
must be obeyed until it is discharged (/); but, in punishing for 
contempt, the court will take into consideration all the facts of the 
case and the circumstances in which the order was obtained (g). 
The court may decline to assist a plaintiff whose right has been 
protected by an injunction if he has not himself exercised due 
diligence in maintaining such right ( h ). 

623. An undertaking entered into or given to the court is 
equivalent to an injunction, so far as an application to the court to 
punish its broach is concerned (i); but the court will not enforce an 
undertaking by committal, if it has been given by mistake in a more 
extensive form than tho defendant intended (/c). 

624. Where a plaintiff who has obtained an injunction mis¬ 
represents to the public what has been done by the court, and the 
defendant applies himself to correct that misrepresentation and 
thereby commits a technical breach of the injunction, the court will 

(q) Spokes v. Danbury Board oj Health (1865), L. R. 1 Eq. 42. 

(r) Loder y. Arnold (1850), 15 Jur. 117. 

(a) Boater v. Bower (1875), 44 L. J. (cil.) 025, 628, C. A. 

(5) A.-G. v. Great Northern Rad. Co. (1850), 4 Do G. & Sm. 75. 

(c) Harding v. Tingey (1864), 12 W. R. 684; sou Taylor v. Roe (1893), 68 
L. T. 213. 

i (d) Dawson v. Paver (1847), 5 Hare, 415, 424. 

(e) Woodward v. Lincoln ( Earl ) (1674), 3 Swan. 626; Partington ▼. Booth 
1817), 3 Mer. 148; Fenninqs y. Humphery (1841), 4 Beay, 1 ; Chuck v. Cremer 
1846), 2 Ph. 113; Russell v. East Anglian Rail. Co. (1850), 3 Mac. & O. 
104, 117. 

(/) Fennings y. Humphery, supra; Russell v. East Anglian Rail. Co., supra. 

(o) Partington y. Booth, supra ; Russell y. East Anglian Rail. Co., supra. 

(A) Rodgen v. Nowill (1853), 1 W. E. 122. 

ft) Neath Canal Co. v. Vnisarwed Rtsolvtn Colliery Co. (1875), 10 Oh. App. 
450; A.-G. y. Doyle (1884), 10 Jur. (n. 8.) 309; and see London and Birmingham 
Rail. Co. y. Grand Junction Canal Co. (1835), 1 By. & Can. Caa. 224, per Pepys, 
M.B., at p. 241; Thomson y. Hughes (1890), 7 B. P. 0. 71, 76 ; Howard v. 
Press Printers, Ltd. (1904), 74 L. J. (oh.) 100, 0. A.; Milburn y. Newton Colliery, 
Ltd. (1908), 52 Sol. Jo. 317. 
lb) Mullins ▼. Howell (1879), 11 Oh. D. 763. 
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refuse to listen to any complaint on the subject from the plaintiff, 
because he himself has been to blame in the matter (l). 

625. The mere intention to commit a breach of an injunction, 
which is not carried out so as actually to contravene the words of 
the order, does not constitute a breach of the injunction (m ); but a 
party against whom, together with others, an injunction has been 
granted, who is present, aiding and abetting where a breach is com¬ 
mitted, is considered as actually guilty of it himself (n). 

626. A party who is not personally to blame will not be com* 
znitted for contempt for a breach of an injunction committed by his 
servants (o) or agents (p), but he may be ordered to pay the costs 
of the motion to commit (q). 

Where an injunction is granted against a man and his wife, and a 
breach is committed by the wife, but the husband is not implicated 
or to blame in the matter, he will not be committed for contempt (r). 

A person who has not been restrained by an injunction which 
has been granted cannot be committed for breach thereof («), but 
he may be committed for contempt if, with knowledge of the injunc¬ 
tion, he intermeddles and acts in contravention thereof (f). 

Sect. 8. — Practice. 

627. In the Chancery Division the application to commit is 
made on motion to the court (m). 


(l) Barfield v. Nicholson (1824), 2 L. J. (o. s.) (oh.) 90. 

(m) Grand Junction Canal Co. v. Dima (1849), 18 L. J. (oh.) 419; but where 

the party against whom the injunction has been granted commits acts whioh 
are inconsistent with and contrary to the tenor of tho decree an injunction will 
be granted to restrain such acts (t bid.), and similarly the court will interfere to 
restrain the defondant from committing an act which is against the spirit, 
though not within the letter, of the injunction (Brenan v. Preston (18531. 
1 W. E. 172, 0. A.> v ' 

(n) St. John's College, Oxford v. Carter (1839), 4 My. & Or. 497. 

ip) Bautzen V. Rothschild (1865), 13 L. T. 399. 

(iO Be Bishop, Ex parte Langley, Ex parte Smith (1879), 13 Oh. D. 110, 
0. A. Where a company againBt whom, its servants and agents, an inj nr^t-fop 
has been obtained goes into voluntary liquidation, and a new oompany is 
formod under the Bame name bond fide for the purpose of obtaining new capital 
end not colouiably for the purpose of evading the order, the new company is 
an independent company, and is in no souse the servant or agent of the old 
one ( Bosch v. Simms Manufacturing Co., Ltd. (1909), 25 T. L. R. 419); compare 
A.-G. v. Birmingham Corporation (1880), 15 Ch. D. 423,0. A.; A.-G. v. Birming¬ 
ham, Tame, arid Rea Drainage Board (1881), 17 Ch. D. 685, 0. A. See also title 
Companies, Yol. V., pp. 826, 591. 

( q) Jlantzen v. Rothschild, supra, 
r) Hope v. Carnegie (1.) (1868), L. R. 7 Eq. 254. 

•)/f'fn Har ™ (1802), 7 Yes. 251 ; Wellesley (Lord) v. Mornington (Ear.) 
(1848), 11 Beav. 180. ' ' 

(t)' Wellesley (Lord) v. MomingUm (Earl), supra; Smith-Barry v. Dawson (1891), 
27 L. R. Ir. 568; Seaward v. Paterson, [1897] 1 Ch. 545, 0. A. The exercise 
of an antecedent right by a person not a party is no breach of an injunction 
(Bootle v. Stanley (undated), 2 Eq. Cas. Abr. 528; and see Avory ▼. Andrews 
(1882), 80 W. R. 564, and title Contempt of Couht, Attachment and Com¬ 
mittal, Vol. VII., p. 292). 

(«) See as to this and the practice generally, title Contempt op Ooubt. 
Attachment 4nd Committal, Yol. YU., pp. 309 et teg. 
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In the King’s Bench Division, when the contempt is in respect of 
a judge’s or master’s order, the application is by summons in 
chambers, and in other cases the application is by motion to a 
Divisional Court (w). 

Notice of the application must be served personally upon the 
contemnor (a ); but, where the court is satisfied that every endeavour 
to effect personal service has been made and failed, it can and 
ought to order substituted service (6). The appearance of the 
respondent upon an application to commit does not constitute a 
waiver of any objection on the ground of irregularity, because the 
liberty of the subject is concerned (c). 

628. Although the court can for the purpose of justice condone 
an irregularity in proceedings to commit where good reasons 
are given (d), it will not condone a direct non-compliance with the 
rules, and a respondent can take advantage of such objections even 
though he has answered the affidavits and appears by counsel («). 
Objections may, however, be got over by conduct amounting 
to waiver (/). It is no objection to a motion to commit that th& 
plaintiff has moved to commit one only of the defendants ( g ). 

The court takes a lenient view in favour of the liberty of the subject, 
and is usually satisfied by the payment of the costs of the applica¬ 
tion to commit unless the conduct of the contemnor is very con¬ 
temptuous and a flagrant disrespeot to the court ( h); and where 


(w) See title Contempt of Court, Attachment and Committal, Vol. VII, 
p. 310. 

(а) Ibid., p. 318 ; Anger stein v. Hunt (1801), 6 Ves. 488; Hope v. Carnegie (1.) 
(1868), L. R. 7 Eq. 284; D. v. A. & Co., [1900] 1 Ch. 484. Personal service 
oannot be dispensed with, even though counsel undertakes to appear for the 
party ( Ellerton v. Thirek (1820), 1 Jac. & W. 376). The notioe need not be 
served on the defendant’s clerk in court as well as on the defendant (Bawdier y. 
Bawdier (1840), 9 L. J. (ch.) 394). As to the form of the notice of motion, 
see 1 Seton, Judgments and Orders, 6th ed., p. 643; Anger stein y. Hunt, 
supra; Durant y. Moore (1830), 2 Russ. & M. 33; Welhsley (Lord)y. Momington 
(Earl) (1848), 11 Beav. 180; Seaward v. Paterson, [1897] 1 Ch. 645, 550, 0. A.; 
and title Contempt of Court, Attachment and Committal, Vol. VII., p. 309. 
As to evidence and procedure, see ibid., pp. 310 etseq.; Morris v. Morris (1825), 
1 Hog. 238; Hudson v. Walker (1894), 64 L. J. (OH.) 204, following Selous v. 
Orayaon Rural Sanitary Authority (1885), 63 L. T. 209; Stockton Football Co. v. 
Cation, [1895] 1 Q. 13. 463. 

(б) Mander y. Falctce (18911, 66 L. T. 454; and see E. 8. 0., Ord. 67, r. 6, as 
to the method of effecting substituted service. 

! e) Mander v. Falcke, [1891] 3 Ch. 488, C. A. 
d) See R. S. 0., Ord. 70, r. 1; Petty y. Daniel (1886), 34 Ch. D. 172. 

») Taylor y. Roe (1893), 68 L. T. 213. Where the affidavit in support of a 
motion for attachment was not served with the notice of motion, but was served 
two clear days before the day named for moving tho court, Chi'i ty, J., held that 
this waa not such an irregularity as to make the notice invalid (Hampden V. 
Wallis (1884), 26 Ch. D. 746, 749, 0. A.). 

(/) Rendtll v. Orundy, [1895] 1 Q. B. 16, 0. A. 

(a) Newman v. Ring (1846), 10 Jur. 463; but see Daugava v. Rivas (1866), 16 
L. T. 196, 0. A., in whioh case, however, the plaintiff had himself acted in con¬ 
travention of the injunction, and there were other special circumstances. 

(A) Leonard v. AttweU (1810), 17 Ves. 385; Littler y. Thomson (1839), 2 
Beav. 129; Neuman v. Ring, supra; Rantzen ▼. Rothschild (1866), 13 L. T. 
399; Pries y. Hutchison (1870), L. B. 9 Eq. 634, 636; Re Bryant (1876), 4 
Ch. D. 98 j Re Bishop, Ea parts Langley, Ess parte Snath (1879), 13 Ch. D. 110, 
0. A. ; Plating Co, ?. Farguharton (1881), 17 Oh. D. 49, 0. A.; see also 
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tho defendant has endeavoured to set himself right in respect of 
the original charge against him the court will hesitate to 
commit (t). 

Where a motion to commit is refused it will usually bo 
refused without costs if the party against whom it is sought (ft), 
or his solicitor (l), has been to blame in the matter. The court 
does not encourage motions to commit where committal is not 
really sought, and all that is asked for. is an apology and the pay¬ 
ment of costs. In such cases the party moving ought not to be 
allowed his costs (m), and the motion may be refused with costs (n). 
So, also, although no act of the parties can amount to a waiver of 
contempt, yet if the plaintiff has acquiesced for some time the 
court may decline to commit and give no costs (o). 


Part VII.—Dissolution of Injunction. 

629. An interlocutory injunction may bn dissolved at any time 
before judgment in the action, and an interim order at any time 
before the day named. 

In the Chancery Division the application to dissolve must be 
made by motion on notice ( p ). All the parties to the action in 
which the injunction was obtained should be served with notice ( q ). 
Apparently a stranger to a suit, who is affected by an injunction, 
can apply to dissolve it (r). The notice of motion should be given 
for a motion day (s), and, where leave has been obtained to give 


Lane x. Sterne (1862), 3 Gift. 629 ; 1 Seton, Judgments and Orders, 6th ed., 
p. 745. 

(*) Cornish v. Upton (1861), 4 L. T. 862. 

(7c) Daw v. Elexj (1868), L. R. 7 Eq. 49; Bueno* Ayres Gas Go., Ltd, v. Wilde 
(1880), 29 W. E. 43. 

(Z) Garrow v. Feirior, Dunn v. Ferrior (1868), 17 L. T. 530. 

(m) Plating Co. v. Farguharson (1881), 17 Ch. D. 49, 56, 0. A. 

(n) Metropolitan Music Hall Co., Ltd. v. Lake (1889), 60 L. T. 749; It. v. Payne, 
[1896] 1 Q. B. 677, 581; Re New CoJ Coast Exploration Co., [1901] 1 Ch. 880, 
863, 864; Plating Co. r . Farquharson, supra, per James, L.J., at p. 67. 

(o) Mills x. Cobby (1815), 1 Mor. 3. 

Ip) As to the length of notice, and generally as to motions, see R. S. 0., 
Ord. 52, r. 5', and pp. 275 et eeq., ante. In Slorer v. Jackson (1842), 12 Sim. 503, 
the court refused to hear a motion to dissolve an ex parte injunction pending 
a motion for production of documents, of which notice had been given. In De 
Beaufort x. Archdeacon (1835), 1 Y. & C. (ex.) 549, where an injunction restrain¬ 
ing the transfer of a small sum of stock had been granted, but no further pro¬ 
ceedings had been taken in the suit for thirty years, the injunction was dissolved 
on petition by the only party interested in the stock. 

(q) Service v. Castaneda (1845), 9 Jur. 367; Masterman x. Lewin (1847), 2 Ph. 
189. The court will not hear an ex parte motion to dissolve an ex parte injunc¬ 
tion (Spanish General Agency Corporation v. Spanish Corporation, Ltd., [18901 
W. N. 158). 

(r) Jones v. Roberts (1841), 12 Sim. 189; Bourbaud v. Bourbattd (1864), 12 
W. R. 1024. 

{») Stcedman v. Poole (1847), 11 Jur. 555 ; but an injunction can be dissolved 
in the Long Vacation (Lane v. Barton (1843), 1 Ph. 383). 
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notice, for another day, this fact should be stated in the notice of 
motion (a). 

An application to dissolve ought to be made to the court by 
which the injunction was granted ( b ), but where an action has 
been transferred to another branch of the court after the granting 
of the injunction, the application may be made to that branch of 
the court (c). 

On an application to dissolve, the plaintiff cannot insist that the 
motion should stand over for the cross-examination of witnesses 
for the defendant ( d ). 

, Oh an application to dissolve, it is irregular for the court to 
grant a new injunction (e). 

In the King’s Bench Division the application is by summons. 

630. An injunction may be dissolved if the plaintiffs have 
neglected to make use of powers which they possess (/), or if 
default has been made in giving security for costs (//), or if the 
affidavit had not been filed and an office copy thereof obtained 
when tha injunction was moved for (k), or if it was granted on a 
suppression or misrepresentation of mateiiul facts (i), even though* 
the injunction is about to expire (A;). 

A plaintiff cannot support the injunction by showing another 
state of circumstances in which he would bo entitled to it ( l ), but if 
he has obtained an ex parte injunction, which is afterwards dissolved 
on the ground of concealment of facts, he is not precluded from 
making another application on the merits (mi). It is no excuse for 


a) Hill v. Rimdl (1837), 2 Jur. 45. 

b) Hammond v. Smith (1843), 15 L. J. (on.) 40; Paredes y. Lizardi (1846), 
9 Beav. 490. 

(<•) Sturgeon v. Hooker (1847), 1 De G. & 8m. 484. In Buch a case there is no 
jurisdiction to question whether tho judge, m granting the injunction, rightly 
or conectiy exercised his discretion, having regard to tho matcnals before him 
(ibid.). 

(d) Normanville v. Stanning (1853), 10 Hare, Appendix, xx. 

(e) Burdett v. Ilay (1863), 4 De G. J. & Sin. 41. 

(/) Ellison v. Bignold (1821), 2 Jao. & W. 603. 
m Fort v. Bank of England (1840), 10 Sim, 616. 

ui) Jackson v. Cassidy (1841), 10 Sim. 326; Elsey y. Adams (1863), 4 Gift. 
398. This is not in accordance with the practice in the King’s Bench Division 
(see p. 280, ante) ; and in the Chancery Division tho court frequently gives leave 
to file affidavits after the motion is heard. For caBes in which the matter is 
urgent, see ibid. 

, u) Hatch v. Borsley (1835), 4 L. J. (oil.) 160; Brown v. Newatt (1837), 

2 My. & Cr. 558, 670; Vandergucht v. Be JJlaqniere (1838), 8 Sim. 315, 323 ; 
Hilton v. Granville (Lord) (1841), 4 Beav. 130; Hemphill v. M'Kenna (1842), 

3 Dr. & War. 183; Decue v. Plunkett (1843), Drury temp. Sug. 265; Castelli v. Cook 
(1849), 7 Hare, 89, 94 ; Dalglish y. Jar vie (1850), 2 Mac. & G. 231, 243 ; IJarbottle 
y. Pooley (1869), 20 L. T. 436; Ross y. Buxton, [1888] W. N. 55; Boyce y, UiU 
(1891), 84 L. T. 824 ; Schmitten v. Faulks, [1893] W. N. 64. An exports order 
may be discharged without formal notice being given by the defendant (Boyce 
v. Gill, supra). 

(k) Wimbledon Local Board y. Croydon Rural Sanitary Authority (1886), 32 
Ch, D. 421, 0. A, per North, J. 

(!) A.-G. y. Liverpool Corporation (1835), 1 My. & Cr, 171, 210 j Hilton r. 
Granville (Lord), swpra; Castelli v. Cook, supra. 

(m) Fitch v. Roch/ort (1849), 18 L. J. (an.) 458. 
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a party to say that he was not aware of the importance of the facts 
which have not been brought to the notice of the court (n), or that 
he had forgotten them (o). 

The injunction will not, however, be dissolved unless the mis¬ 
representation or suppression was of such a character as to present 
to the court a case which was likely to procure the injunction, but 
which was in fact different from the case which really existed (p). 
Nor will the court deal so strictly with a party applying on notice, 
where his opponent does not appear, as with a party applying 
ex parte (q). 

The plaintiff need not state facts which are supposed to raise 
some point of law which is really unsustainable (r). 

Failure to attend to be cross-examined (s), and delay in complying 
with an undertaking to amend the writ by adding a party as 
plaintiff (a), are also grounds for dissolution (b). 

An injunction may be uissolved because it has been irregularly 
granted (c), but the irregularity may be waived by the conduct of 
the parties (d). 

631. Where an injunction has been granted against two or more 
persons, and one of them applies to discharge it, the order will 
be made only as to the party applying (e). 

If an order is made on motion and affidavit of service in the 
absence of parties, the court can in the order reserve liberty to the 
absent party to move to discharge the order (/). 

A defendant who has deliberately consented to an injunction will 
not be allowed afterwards to withdraw his consent merely because 
he subsequently discovers that he might have a good defence to the 
action (g). 


fn) Dalglith v. Jarvie (1850), 2 Mao. & G. 231, 241. 

(o) Clifton v. Robinson (1853), 16 Bear. 355; but mere ignorance of what a 
party might have known is not equivalent to concealmont, so as to amount to 
improper conduot (Semple v. London and Birmingham Rail. Co. (1838), 1 By. & 
Can. Oas. 480, 494). 

(p) Brown v. NewaU (1837), 2 My. 5k Or. 558, 671; see Oaitdli y. Cook 
(1849), 7 Hare, 89, 94. 

( q) Maclartn y. Stainton (1852), 16 Boav. 279. 

(r) Weston y. Arnold (1873), 8 Ch. App. 1084. 

’s) & Callaghan y. Bamad, [1875] W. N. 37. 

a) See p. 272, ante. 

bj Spanish General Agency Corporation v. Spanish Corporation, Ltd., [1890] 
W. N. 158 ; see also Stevens ▼. Kegting (1847), 2 Ph. 333, whore the injunction 
was dissolved on the ground that the plaintiff had not complied with the special 
directions upon which it was granted. 

(e) Sieveking y. Behrens (1837), 2 My. & Or. 581 ; Rs Johnstone, Ea> parts 
Abrams (1884), 50 L. T. 184. 

(d) Davits y. Peacock (1740), Barn, (on.) 26, 27; Travers v. Stafford (Lord) 
(1750), 2 Ves. Sen. 19; Vipan y. Monlock (1817), 2 Mer. 476; Glascotty. Lang 
(1838), 3 My. & Or. 451; Bickford ▼. Bkewes (1839), 4 My. & Or. 498; BtU y. 
Hull and Selby Rail. Co. (1840), 1 By. & Gan. Oas. 616; Jennings v. Brighton 
Intercepting and Outfall Sewers Board (1872), 4 De G. J. & Sm. 736, 747; see 
Cardinall v. Molyneux (1861), 4 De G. J?. & J. 117, 123. 

(e) Bramwell y. Halcomb (1836), 3 My. & Or. 737 

(/) Mapp Vi Ekock (1853), 22 D. 3. (on.) 707. 

(g) Elsas v. Williams (1884), 64 L. J. (on.) 330, aliter, however, in the oase of 
a mistake. As to mistake, see Ainsworth y. Wilding, [1896] 1 Oh. 073; Wilding 
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632. When an action is dismissed, no order for dissolution of the 
injunction is necessary—the injunction is ipso facto discharged as of 
course (h), but the dismissal does not prevent the plaintiff from 
bringing another action for an injunction on a new(») or altered ( k ) 
state of circumstances. 


v. Sanderson, [1897] 2 Ch. 534, 0. A.; and where counsel exceeds his authority 
in agreeing to a compromise, see Neale v. Gordon Lennox, [1902] A. C. 465; 
title Babribters, Vol. II., pp. 398 et seq. 

(7|) Blennerhassett v. Scanlan (1826), 1 Hog. 363 ; TTtWta v. Yates (1834), Coop. 
4emp. Brough. 498; Green v. l’ultford (1839), 2 Beav. 70. A suit does not 
become abated by the marriage, death, or bankruptcy, or devolution of estate 
by operation of law of any party (R. S. 0., Ord., 17, r. 2). Formerly the abate¬ 
ment of the suit did not dissolve an injunction; see Ferrand v. Hamer (1838), 
4 My. & Cr. 143, 147. 

(i) Liverpool Corporation v. (Thorley Waterworks Co. (1852), 2 De (1. M. 5c G. 
852, 0. A.; A.-G. v. Sheffield Gas Consumers Co. (1853;, 3 De G. M. & (J. 304, 
341, 0. A. 

(k) Castelli ▼. Cook (1849), 7 Hare, 89, 99; Liverpool Corporation v. Chorley 
Waterworks Co., supra. 
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See Action; Tort. 
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Inns and Innkeepers. 


PART I. 
Definitions. 

Common 

inns. 

Common 

innkeeper. 

Inn. 


Innkeeper. 


Innkeeper is 
a common 
innkeeper. 


Use of house, 
not name, 
must be 
looked at. 


Part I.—Definitions. 

633. Common inns are instituted for passengers and wayfaring 
men (a), and a common innkeeper is a person who makes it his 
business to entertain them and provide lodging and necessaries for 
them (&). 

An inn may be described as a house where the traveller is 
furnished with everything for which he has occasion upon his 
way (c); or, again, as a house the owner of which holds out that he 
will receive all travellers and sojourners who are willing to pay a 
price adequate to the sort of accommodation provided, and who 
come in a situation in which they are fit to be received (d). In 
other words, an innkeeper is a person who receivos travellers and 
provides lodging and necessaries for them and their horses and 
attendants, and employs servants for this purpose and for the 
protection of travellers lodging in his inn and of their goods ( e ). 

An innkeeper is called a common innkeeper (/) because, within 
the limits of his liability to receive and entertain guests, he is 
equally bound to receive and entertain all persons, and is not entitled 
to pick and choose between them or to accept certain persons as 
guests and refuse others (#). 

In order to decide whether a house is an inn the use to which it 
is applied must be looked at, and not merely the name by which 
it is designated (k), so that the question whether a particular house 
is or is not an inn is always a question of fact (i). And though an 
inn frequently has stables annexed to it and forming part of it, 
these are in no way a necessity towards constituting a house an 


(a) Calye’s Case (1584), 8 Co. Rep. 32 a; 1 Smith, L. 0., 11th ed., p. 119. The 
judgment of the court says (at p. 32 b), " For the Latin word for an inn is 
diversorium, because he mat lodges there is quasi divertens ee a via; and, so 
diversoriolwm.” 

(b) Bao. Abr., tit. Inns and Innkeepers (B), 6th ed., p. 660. 

(c) Thompson v. Lacy (1820), 3 B. & Aid. 283, Pfr Bayley, J., at p. 286. As 
to usages recognised among innkeepers as to hiring furniture eto., Bee title 
Custom and usages, Vol. X., p. 275. 

and see Latnond v. 
(innkeepers) are those 

'qni hospitia oom’tenent ad hospitandos homines per partes ubi hujusinodi 
hospitia existent transenntes, et in eisdein hospitandis eorum bona et catnlla 
infra hospitia ilia existential absque subtractioue seu amission e oustodire die 
et nocte tenentux ” (Fite. Nat. Brer. 94 b (9th ed.) (Hale’s Commentary has 
an English translation ))\ Calye’t Case, supra; Allen v. Smith (1862), 12 0. B. 
(n. s.) 638 ; Orchard v. Bush <fc Co., [1898] 2 Q» B. 284, per Kennedy, J., at 
p. 288. 

(/) “An innkeeper is called in the law communis hoepitator, the which 
signifies the nature of his office and employment” ( Luton v. Bigg, supra). 

{g) Baton v. Bigg, supra, sub nom. Newton v. Trigg (1691), 1 Show. 268, per 
Eyres, J., at p. 268; Barker v. Flint (1698), 12 Mod. Rep. 254; Lane v. Cotton 
(1701), 12 Mod. Rep. 472, per Holt, O.J., at p. 483; Browne v. Brandt, [1902] 
1 K. B. 696, per Lord Alverstone, O.J., at p. 698. As to remedies against 
innkeepers, see pp. 314, 322, post. 

(h) Thompson v. Lacy, supra; R. v. Rymer (1877), 2 Q. B. D. 136,0. O. R. 

(*) Jones v. Osbom (1786), 2 Chit. 484; Lamond v. Richard, supra; compare 
Broadwood ▼. Oranara (1854), 10 Exoh. 417. 
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inn (k ). Moreover, a house, called itself by the name of an inn, 
may not be an inn, even though it is a house of public enter* 
tainment (l); for every alehouse is not an inn (m). But if an inn 
is used for the common selling of ale, it is also an alehouse; 
and if an alehouse lodges and entertains travellers, it is also 
an inn (m). 

A house, on the other hand, which calls itself a *' tavern and 
coffee-house ” may in fact be an inn (n), although by a “ tavern ” 
is usually understood a house in which wines and other liquorB are 
sold (o), and in which a table is furnished (p); and by a “ coffee¬ 
house ” is usually meant a house where such refreshment as tea 
and coffee are supplied ( q ), and neither a mere tavern (r) nor a 
mere coffee-house is an inn (*). 

An “ hotel ” may be an inn (f), and no doubt is an inn in 
most cases (a), and what is known as a “ temperance hotel ” may 


(ft) Thompson v. Lacy (1890), 3 B. & Aid. 283. 

(l) Pidgeon v. Legge (1857), 21 J. P. 743 (case of a house where ale was 
sold and a card was exposed in the window with the word “ beds ” upon it). * 

(m) 1 Burn’s Justice of tho Peace and Parish Officer, 1st ed., p. 11; Pidgeon 
v. Legge, supra; Anon, (1611), 1 Bulst. 109; Newton V. Trigg (1691), 1 
Show. 268. It must bo remembered, however, that the Alehouse Act, 1828 
(9 Geo. 4, c. 61) (now repealed); contained a definition of tho word "inn ’’ which 
was entirely different from tho common law meaning of the word. By s. 37 
{ibidX “ inn shall be deemed to include any inn, alehouse or victualling house, 
and the words ' inn, alehouse, or victualling hoube ‘ shall be deemed to include 
all houses in which shall be sold bv retail any excisable liquor to be drunk or 
consumed on the premises.” In the Licensing (Consolidation) Act, 1910 (10 
Edw. 7 & 1 Geo. 5, c. 24), the phrase " licensed premises ” is used, and not the 
word "inn.” See title Intoxicating Liquors. 

(n) Thompson y. Lacy, supra ; see Innkeepers’ Liability Act, 1863 (26 & 27 
Viet. c. 41), s. 4. 

(o) See Jacob's Law Dictionary, sub voce “ Tavern ”; Willcock’s Laws 
relating to Inns etc. (1829), p. 18. In Webb v. Fagotti Brothers (1898), 79 
L. T. 683, CuiTTV, L.J., said, at p. 684: “I agree thut the words ‘hotel ’ and 
* tavern ’ are undergoing a change in their meaning, there being temperance 
hotels and temperance taverns as well as houses for the sale of excisable 
liquors.” For a case of the use of the word “ tavern,” see stat. (1553) 7 Edw. 6, 
c. 5, s. 3 (now repealed). 

(p) Thompson v. Lacy, supra, per Bayi-bt, J., at p. 286. 

q\ Ibid.; and Bee Fitz y. Ties, [1893] 1 Ch. 77, O. A. 

V) Thompson v. Lacy, supra. 

See Doe d. Pitt v. Laming (1814), 4 Camp. 78, 77. 

(t) Jones y. Osborn (1785), 2 Chit. 484. In this case the declaration was 
against the " keeper or a certain common and publio hotel for the reception, 
lodging and entertainment of guests ” for the loss of a bank note. The 
defendant demurred, assigning that the said hotel or house was not averred to 
be a common and public inn nor within the custom of the realm as to innkeepers. 
(Die court thought these objections weremoie properly raised upon the trial, os 
the law must depend upon the facts of the case (see Broadwood v. Oranara 
(1854), 10 Exch. 417; see also Innkeepers’ Liability Act, 1863 (26 & 27 Viet, 
e. 41), s, 4, and p. 305, post). 

(a) See, for example, Dixon v. Birch (1873), L. B. 8 Exch. 135; Medawar y. 
Grand Hotel Co., [1891] 2 Q. B. 11, O. A.; Cunningham y. Phil (1896), 12 
T. L. B. 352; Lomond y. Richard, [1897] 1 Q. B. 541, 0. A.; Orchard y. Bush 
<& Co., [1898] 2 Q. B. 284, In Lamond v. Richard, supra, however. Lord 
ESHER, M.B., said, at p. 545: “ I think it is a question ox fact what was the 
intention of those who carried on the business of the hotel. . . . I think it open to 
argument that the large London hotels do not hold themselves out as reoeiving 
customers according to the oustom of England—at any rate suoh a matter 
would be a question of fact.” 
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Pam 1. 
Detaftlons. 

Residential 

hotel 


Private 

hotel. 

Boarding¬ 

house. 

Shop. 


Restaurant. 

Public-house. 


be an inn just as well as an hotel in respect of which a licence is 
held for the sale of intoxicating liquor ( b ). On the other hand a 
“ residential hotel,” where suites of apartments or single rooms are 
let to lodgers, who are also provided with food if they desire it, but 
in respect of which no licence is held for the sale of intoxicating 
liquors, and where no one other than a lodger is supplied with food, 
although it is for some purposes an hotel (c), is probably not an inn. 
A house used as a “ private hotel," that is to say for the recep¬ 
tion of persons who desire to go and live there (d), appears not to be 
an inn. So, too, the keeper of a boarding-house may for soma pur¬ 
poses be an hotel-keeper ( e ), though clearly not keeping an inn. 
A place under the same roof as an hotel, but entirely separate 
from it, with a separate entrance and being in fact a mere shop in 
which spirits are sold across a counter is not an inn, even if the 
hotel itself be an inn (/). Nor is a mere restaurant an inn (g). 

A “ public-house ” may be an inn, but is not to be assumed 
to be one(/t). As the term is ordinarily used, a public-house differs 
from an inn or hotel, in respect of which a licence is held for the 
sale of intoxicating liquors, in that the public-house does not 
provide for the reception of travellers desirous of sleeping and 
staying there as guests (t). A “ private hotel ” is not a public- 
house by reason merely of the sale of intoxicating liquors to 
guests and travellers staying in the house and to no other 
persons (A;). Ihe term public-house, however, is often used as 


Cunningham v. Philp (1896), 12 T. L. R. 352. 

lie Chapman, Ex parte Whiteley (1894), 11 T. L. R. 92; sub no in. Re Chapman, 
Whittle;/ v. Hayden, 1 Mans. 415; Smith v. Scott (1832), 9 Bing. 14 ; Re Jones, 
Ex parte Thorne (1876), 3 Ch. D. 457, 0. A. 

(d) Devonshire (Duke) v. Simmons (1894), 11 T. L. R. 62, per Stirling, J., at 
p. 53. Such a placo would, no doubt, sometimes be called a “ residential 
hotel,” or a “ private residential hotel.” 

(e) Oibson v. King (1842), 10 M. & W. 667, in which case the decision was 
under the words ‘‘victuallers, keepers of inns, taverns, hotels, or coffee¬ 
houses” in the since repealed stat. (1825), 6 Geo. 4, c. 16, relating to bank¬ 
ruptcy. In deciding Smith v. Scott, supra, which turned upon the same 
words. Tin dal, O.J., said, at p. 17: “ It is clear that the word ' hotel’ is not 
used in the sense of the old word ' hostel,’ for that means what is no v 
termed an ‘inn,* and as the woid ‘ inn ’ immediately precedes, it could scarcely 
have been intended to designate the same thing by both. The modem word is 
introduced from the French, and rather implies a house to which people resort 
for lodgings, than the sort of entertainment procured only at an inn ”; see 
also Re Jones, Ex parte Thorns (1876), 3 Ch. 1). 457, 0. A. ; Re Huqlies, Ex 
parte Daniell (1843), 7 Jur. 334; King v. Simmonds (1848), 1 II. L. Cas. 764; 
and compare Scarborough v. Cosgrove, [1905] 2 K. B. 805, C. A. As to the 
position of a boarding-house keener, see also title Landlord and Tenant. 

" “ R. y. Rymer (1877), 2 Q. B. D. 136, 0. 0. R. 

1 Q. B. 92. But see Orchard v. Bush A Co,, 


See Ultzcn v. ificols, [1894] 
[1898] 2 Q. B. 284. 


(h) ~Collis v. Selden (1868), 37 L. J. (0. v.) 233, per Bovill, O.J., atp. 234; 
see also Pease v. Coats (1866), L. R. 2 Eq. 688; and see Innkeepers’ Liability 
Act, 1863 (26 & 27 Yict. o. 41), s. 4. 

(i) Compare Inland Revenue Act, 1880 (43 & 44 Yict. o. 20), s. 43 (4), where, 
however, the words used as to an inn or hotel are “ an inn or hotel for the 
reception of guests and travellers desirous of dwelling therein.” The phrase 
“ public-house " is often used as meaning a fully licensed house, that is, a 
house in respect of which a retail spirit licence is held; and such a licence is 
now called a publican’s licence ; see Finance (1909-10) Aot, 1910 (10 Kdw» 7„ 
o. 8). b. 62, and title Ini oxidating Liquors. 

(*) Devonshire (Dyke) v. Simmons, supra. 
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denoting a fully-licensed house(0, that is, a house in respect of Pam it, 

which a licence is held for the sale of spirits by retail for conaump- Definition*. * 
tion on the premises, in contradistinction to a house (sometimea Full “ 
called a beer-house or a wine-house) in respect of which a licence licensed 
is held merely for the sale of beer or wine (m). b oa *e « 

A victualling house appears to signify a house in which victuals 
are sold to the public generally (n), and a confectioner who house or 
supplies refreshments in the way of luncheon keeps a victualling- wine-boose, 
house (o); but one who lets rooms to lodgers to whom alone he sup- Victualling- 
plies food and drink does not keep a victualling house, even though hoU8e * 
he also provides his lodgers’ horses with stable room aud hay ( p). 

A mere victualling-house keeper appears not to be an innkeeper. 

The keeper of a lodging-house makes a previous contract for Lodging- 
lodging for a set time, usually a week or a mouth, with each housekeeper, 
lodger who comeB (q), and does not hold himself out to receive all 
persons in the same way as an innkeeper does. A mere lodging- 
house-keeper, therefore, is not an innkeeper (?■). 

Nor is the keeper of a boarding-houso an innkeeper («), but Boarding- 
whether a particular house is an inn or a boarding-house is- a house keeper, 
question of fact (t). At a boarding-house a guest may have the uso 
of certain rooms in common with others, his own bedroom, his 
board, and the attendance of servants in exchange for an agreed 
periodical payment (a), but this does not make tho boarding house 
an inn. 

The word “ inn ” in the Innkeepers’ Liability Act, 1863, which statutory 
word in its ordinary signification has a more confined or a 
different meaning, means in that Act (except where the nature of 
the provision or the context of that Act excludes such construction) 
any hotel, inn, tavern, public-house, or other place of refreshment, 
the keeper of which is now by law responsible for the goods and 
property of his guests; and the word “ innkeeper ” means the and “ inn¬ 
keeper of any such placo (b). keeper." 


(l) See Sealey v, Tandy, [1902] 1 K. B. 290, per Lord Alverstonb, C.J., at 
p. 299. 

(m) See Beerhouse Act, 1830 (11. Qeo. 4 & 1 Will. 4, c. 64), s. 31; Pease y. 
Coats (1806), L. It 2 Eq. 6S8. 

(n) Seo Jacob’s Law Dictionary, sub voce “ Victuals." 

(o) lie Nuttall, H. v. Sherrard [1888), 4 T. L, It. 040. 

(») Parkhouse v. Forster (1G99), 5 Mod. Bep. 427 ; 9. O. sub nom. Parker V. 
Flint (1698), 12 Mod. Rep. 254. 

(o) Thompson y. Lacy (1820), 3 B. & Aid. 283, per Best, J.,'at p. 287; Parker 
y. Flint (1698), Holt (x. B.) f 366; Cunningham v. Philp (1896), 12 T. L. R. 352. 
As to lodgers, see titles Elections, Vol. XII., pp. 168,169; Landlord and 
Tenant. As to common lodging-houses, see title Public Health and Looal 
Administration. 

(r) Holder v. Soulby (I860), 8 C. B. (n. s.) 254; Parker y. Flint, eupra; 
reported also Holt (x. B.), 366 ; 9. 0. sub nom. Parkhouse v. Forster supra. 

(a) Dansey v. llichardson (1854), 3 E. & B. 144, per Wiohtman, J., at p. 155; 
Boulder v . Soulby, supra, per Erle, 0.J., at p. 266; Cunningham v. Philp, supra ; 
Scarborough y. Cosgrove, [1905] 2 K. B. 805, 0. A. 

(ft Cunningham v. Philp, supra. For restrictive covenants as to boarding 
Houses, see title Landlord and Tenant. 

( 0 ) Dansey y. llichardson, eupra, per Coleridge, J., at p. 167. 

\b) Innkeepers’ Liability Act, 1863 (26 & 27 Viot c. 41), s. 4. In spite of 
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Paet i. 
Definitions. 

Anyone may 
keep an inn. 


Liability of 
innkeeper 
to receive 
guests. 


The keeping of an inn is not a franchise, and anyone may 
keep an inn without any licence permitting him to do so ( c ), and 
may also erect a sign before his door without licence, if he likes to 
do so (d). But an innkeeper by opening his house as an inn offers 
it to the use of the public as such, and thereupon the common law 
imposes on him certain duties and gives him certain rights (e). 


Part II.—Liabilities of Innkeepers. 

Shot. 1 .—To Receive and Entertain Quest. 

Sub-Sect. 1. — Extent of Liability. 

634. An innkeeper is bound by the common law or custom of 
the realm (/) to receive (g), and lodge ( h ) in his inn all comers (i) 


much verbiage, this is merely a definition identioal with the common law 
meuning of an inn ; see p. 302, ante, and compare title Inhabited House 
Duty, pp. 185, 186, ante. 

(c) Bao. Abr., tit. Inns and Innkeepers (A.); It, v. Collins (1623), 2 Boll. 
Bep. 345 (the name of this case is givon m 3 Bun'., at p. 1501); Besolu- 
tion of the judges (1624), Hut. 09; 2 Boll. Abr. 84. In Hut. 99, it is said 
that Tanfield, C.B., thought that inns wore licensed first and originally by 
the justices in eyre, but nothing could be shown to that purpose. But all 
the justices disagreed, and Lea, 0. J., said that there was not any such thing in 
eyre, but booause aliens were abused in the inns it was upon comjilaint thereof 
provided that they should be well lodged, and inns were assigned to them by 
justioes in eyre. 

(d) A sign is in no way essential to the keeping of an inn, though it is evidence 
thereof ( Parker v. Flint (1698), 12 Mod. Bep. 254). To pull down a sign appears 
to be evidence that the house is no longor an inn, but if after pulling down 
the sign the house is still used for lecoiving and entertaining travellers it is 
just as much an inn as if it had a sign (II. v. Collins, supra). 

(e) Medawar v. Grand Hotel Co., [1891] 2 Q. B. 11, 0. A.., per Lord Esheb, 
M.E., at pp. 19, 20. As to the duties of an innkeeper, see tnfra ; and as to his 
rights, see pp. 310, 323 et sea., post. 

(/) White’s Case (1568), l)yer, 158 b; Warbrook v. Griffin (1609), 2 Brownl. 
254; Dansey v. Richardson (1854), 3 E. & B. 144, per Coleridge, J., at p. 159, 
Medawar v. Grand Hotel Co., supra, per Lord Esher, M.B., at p. 19; Robins 
& Co. v. Gray, [1895] 2 Q. B. 501, 0. A, per Lord Esher, M.B., at p. 503; 
Lamond v. Richard, [1897] 1 Q. B 641, O. A., per Lord Esher, M.B., 
at p. 545. 

(g) Lane v. Cotton (1701), 12 Mod. Bep. 472, per Lord Holt, C.J., at p. 483; 
York v. Grindstone (1704), 1 Salk. 388; Kirkman v. Shawcross (1794), 6 Term 
Bep. 14, 17; Thompson v. Lacy (1.820), 3 B. & Aid. 283, per Bayley, J., at 
p. 287; R. v. Ivens (1835), 7 O. & P. 213; Scarfe v. Morgan (1838), 4 M. & W. 
270, 275; Hawthorn v. Hammond (1844), 1 Oar. & Kir. 404; Dansey v. 
Richardson, supra, per Coleridge, J., at p. 159; Robins Jk Co. v. Gray, supra, 
per Lord Esher, M.B., at p. 504; and see R. v. Rymer (1877), 2 Q. B. D. 
136, 0. C. B.; 1 Hawk. P. O. (by Ourwood)7l4; Gordon v. Stiber (1890), 25 
a B. D. 491. 

(A) Anon. (1503), KeiL 50; Anon. (1460), 7. B. 89 Hen. 6, fo. 18, cited 
Bro. Abr., tit. Action sur le case, pi. 76, per Moyle, J.; R. v. Collins, supra; 
Newton v. Trigg (1691), 1 Show. 268, per Eybes, J., at p. 268 ; Burgees v, 
Clements (1815), 4 M. & S. 306; Thompson v. Lacy, supra, at p. 287; R. v. 
Ivens (1835), 7 0. & P. 213, per Coleridge, J., at p. 216; R. v. Rymer, 
supra; Lamond v. Richard, supra,per Lord Esheb, M.B., at p. 645; 1 Hawk. 
P, 0. (by Ourwood) 714. 

(») Newton v. Trigg, supra, per EYRES, J., at p. 268; liana v. Cotton, supra, 
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BOT 


who are travellers (ft), and to entertain them (l) at reasonable Swnvi* 
prices (to) without any special (n) or previous (o) contract, unless he To Receive 
has some reasonable ground of refusal ( p ). and Enter- 

In addition to his obligation to receive and entertain a traveller, tain Guest, 
an innkeeper is bound to receive (q) in the stables kept with the Liability 
inn (r), and to feed («) with reasonable provender in his inn (t), a to reoeive 
traveller’s horse, and to receive his carriage (a), and also all goods ^ raTe11 ®^ 
with which a person ordinarily travels ( b ), or which are his caririago. 
luggage (c), whether in fact belonging to the traveller or not (d). It 
seems that the innkeeper is bound to receive all goods brought 
with him by a traveller, unless there is some reason to the contrary 
in the exceptional character of the things brought (e). At any rate 


per Lord Holt, C.J., at p. 483; Kirkman v. Shaivcross (1794), 6 Term Hep. 
14, per Lord Kenyon, O.J., at p. It; R. v. Ivens (1835), 7 0. & P. 213, per 
Coleridge, J., at p. 219; Hawthorn v. Hammond (1844), 1 Car. & Kir. 404, 
per Pakke, B., at p. 407 ; Johnson v. Midland Rail. Co. (1849), 4 Each. 367, 
per Parke, B., at pp. 372, 373; Browne y. Brandt, [1902] 1 K B. 696, per Lord 
Alverstone, C.J., at p. 698. 

(k) Grimston v. An Innkeeper (1627), Het. 49; Nerwton v. Trigg (1691), 1 Show. 
268, per Holt, O.J., at p. 269; It. v. Luellin (1701), 12 Mod. Rop. 445 ; R. v. 
Rymer (1877), 2 Q. B. D. 130, 0. C. It.; Lamond y. Richard, [1897] 1 Q. B. 
541, 0. A., per Lord Esher, M.R., at p. 545; Secdey v. Tandy, [1902] 1 K. B. 
296; and see Ptdgcon v. Legge (1857), 21 J. P. 743, per Watson, B., at p. 744. 

(l) Parker v. Flint (1698), 12 Mod. Rep. 254; York v. Grindstone (1701), 1 
Salk. 388; Thompson v. Lacy (1820), 3 B. & Aid. 283, 287; R. v. Rymer (1877), 
'! Q. B. I). 136, U. C. R.; Gordon v. Siller (1890), 25 Q. B. D. 491; and see 
. .v *on y. Trigg, supra, per Holt, O.J., at p. 269; 1 Hawk. P. 0. (by Cnrwood) 
U4. 

(m) Crisp v. Pratt (1639), Cro. Oar. 549; Parker v. Flint, supra; Kirkman v. 
Shawcross, supra, per Lord Kenyon, C.J., at p. 17; Thompson y. Lacy, supra; 
and see declaration in Stanyon v. Davis (1704), 6 Mod. Rep. 223. 

(n) Saunders v. Plummer (1662), 0. Bridg. 223; Thompson y. Lacy, supra. 

(o) Parker y. Flint, supra. 

(p) White's Case (1558), Dyer, 158 b; Bennett y. Mellor (1793), 5 Term Rep. 
273, per Grose, J., at p. 276; cited in note to York y. Grindstone (1704), 1 Salk. 
(6th ed.) 388; Pidgeon v. Legge, supra, per Bramwell, B., at p. 744; Gordon y. 
Bilbtr (1890), 25 Q. B. D. 491; Medawar y. Grand Hotel Co., [1891] 2 Q. B. 11, 
0. A., per Lord Esher, M.R., at p. 20; Browne y. Brandt, supra'; and see 
Lovett v. Hobbs (1680), 2 Show. 127. 

(q) Saunders y. Plummer, supra; Scarfe y. Morgan (1838), 4 M. & W. 270, 
275 ; MvXliner v. Florence (1878), 8 Q. B. D. 484, C. A., per Cotton, L.J., 
at p. 493. 

(r) See form of indictment in R. y. Ivens, supra, and p. 312, post. It would 
seem that where no stables are kept with the inn (as in Thompson y. Lacy, supra) 
an innkeeper ?b not bound to receive a guest’s horse any more than if the stables 
were full. 

i s) Scar/e y. Morgan, supra, at p. 275. 
t ) Stanyon v. Davis, supra. 

a) Turrill v. Crawley (1849), 13 Q. B. 197, per Coleridge, 3., at p. 202; 
Mulliner y. Florence, supra, per Cotton, L J., at p. 493. 

\l) Broadwood v. Granara (1854), 10 Exch. 417, per Parke, B., at p. 423; 
Gordon v. Sitber, supra. 

(c) Robins dk Go. v. Gray, [1895] 2 Q. B. 501, 0. A., per Lord Esher, M.R., 
at p. 504. 

(a) Robins dk Co. v. Gray, supra. 

(e) Robins dk Co. v. Gray, supra, per Lord Esher, M.R., at p. 504 ; ThrcfaU 
v. Berwick (1875), L. R. 10 Q. B. 210, Ex. Ch., where Lord Coleridge, O.J., 
said,' at p. 212 : “ I may say that I should be inolined to agree if a guest brought 
a pumo with 1dm for hie own amusement that, according to the advanced 
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Sect. 1. 

To Receive 
and Enter¬ 
tain Guest. 


Powfcr to 
demand 
payment 
in advance. 


Trespass <n 
a common 
inn. 


No liability 
on persons 
other than 
innkeepers, 


he is bound to receive all goods which by his public profession he 
engages to receive (/). 

But an innkeeper is not bound to put trust in his guest for 
payment, and may therefore demand payment of a reasonable sum 
in advance ( g ), and if a traveller wishes to insist upon his right to 
be received he must tender a reasonable sum unless the circum¬ 
stances are such that the question of credit is not a matter weighing 
with the innkeeper (/*). 

635. As the law gives a right to enter a common inn, if a person 
entering the inn commits a trespass, such as carrying away anything, 
he is a trespasser ab initio, but no act of omission can be a trespass, 
and therefore a refusal to pay for food or drink supplied by an 
innkeeper cannot make the guest a trespasser (i). 

636. The obligation to receive and entertain guests is, moreover, 
confined to innkeepers, that is to say, persons who keep inns 
properly so called (/c), no such obligation resting upon the keeper 
of a mere lodging-house (Z), or a mere boarding-house (m), or a 
mere alehouse («). 


usages of society, the innkeeper might well be held to be bound to receive it, 
if he has room for it. But it is quite unnecessary to decide that question.” 
if) Broadwood v. Oranara (1854), 10 Exch. 417, per Parke, U., at p. 423, 

\g) Anon. (1160), Y. B. 39 Hen. 6, to. 18, cited Bro. Abr., tit. Action sur le 
case, pi. 76, per Danby. J. ; A.-Q. y. Capel (1494), Y. B. 10 Hen. 7, fo. 7, per 
Hussey, C.J., at fo. 8; l'tnchon’e Case (1611), 9 Co. Rep. 87 ; Mullinerv. Florence 
(1878), 3 Q. B. D. 481, C. A., per Bramwell, L.J., at p.488; and see Thompson 
v. Lacy (1820), 3 B. & Aid. 283, per Hatley, J., at p. 287, who said, "he 
is bound to receive all poisons who are capable of paying a reasonable com¬ 
pensation for the accommodation provided.” 

( h ) If. v. Jvens (1835), 7 C. & V . 213. Coleridge, J., in summing up to the 
jury, said, at p. 220: " With respect to the non-tender of money by the prose¬ 
cutor it is now a custom so universal with innkeepers to trust that a person 
will pay before bo loaves an inn that it cannot be necessary for a guest to tender 
money before he goes into an inn; indeed, in the present case no objection was 
made that [the traveller] did not make a tender; and they did not even insinuate 
that he could not pay for whatever entertainment might be provided to him, 
I think, therefore, that it cannot be set up as a defence.” As to the offence 
under the Debtors Act, 1869 (32 & 33 Viet. c. 62). s. 13 (1), of obtaining food 
in an eating-house without paying for it,- see title Bankruptcy and Insol¬ 
vency, Vol. II., p. 350, note (i). Ft 11 this offence an intention to defraud is 
essential (if. v. Muirhead (1908), 25 T. L. R. 88, 0. C. A.). 

(«) Six Carpenters' Case (1610), 8 Co. Rep. 146 a; 1 Smitn, L. 0., 11th ed. p. 132. 
This case was decided at a time when the distinction between an inn and a mere 
tavern was pot clearly recognised, any more than the distinction between a 
traveller and a guest who was not a traveller. See also title Trespass. 

(ife) Beaky v. Tandy, [19021 1KB. 296. A similar kind of obligation to shoe 
0 horse seems at one tame to nave attached to the trade of a shoeing-smith; see 
Anon. (1503), Keil. 50; Lane v. Colton (1701), 12 Mod. Rep. 472, 484; Parsons v. 
QinqeJl (1847), 4 C. B. 545,555, note (a); Johnson v. Midland Rail. Co. (1849), 
4 Exch. 367, 372, 373. 

\l) Parker v. Flint (1698), 12 Mod. Rep. 254: “The verdict finds ho let 
lodgings only, which shows him not compellable to entertain anybody and that 
none could come there without a previous contract; that he was not bound to 
sell at reasonable rates, or to proteot his guests." 

(w») Dansey v. Richardson (1854), 3E. & B. 144, per OoUSMDGE, J., at p. 159: 
“ In the case of an innkeeper there is : in the absence of any lawful exouse, a neces¬ 
sity to receive me which does not exist in regard to the boarding-house keeper." 
(n) Pidgeon v. Ltggs (1867), 21 J. F. 743; Staley v. Tandy, supra, per liord 
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637. An innkeeper is not bound to receive or provide for anyone 
who is not a traveller ( o ), Whether a person is a traveller seems 
to be a question of fact in each case (p). 

Whether the capacity in which a person goes to an inn is that of 
a traveller is also a question of fact ( q ), and if a person who has 
gone to an inn in the capacity of a traveller stays at the inn for a 
considerable period it is a further question of fact how long he 
retains the character of a traveller so that the innkeeper is bound 
to allow him to remain (?■)• Mere length of stay is not conclusive, 
but is one of the circumstances to be taken into consideration ( s ). 
If a guest has ceased to be a traveller and has become a mero 
lodger or boarder, the innkeeper may refuse to lodge or enter¬ 
tain him any longer and may turn him out after reasonable 
notice (a). 

It seems that an innkeeper is bound to receive the horse of a 
traveller although the traveller does not himself want lodging or 


Saet,'1, 
To RecetVs 
and Enter¬ 
tain Quest. 

No liability 
to receive 
other than 
travellers. 

Traveller 
may become 
lodger. 


Alver stone, C.J., at p. 299: “This house was not on inn, but only a public 
house, a fully licenced house.” I3ut in A.-G. v. Capel (1494), T. B. 10 lien. 7, 
fo. 8, Hussey, C.J., said that a “ victualler” will be compelled to sell his victual 
if the purchaser has tendered him ready payment, otherwise not. Quod Brian 
affirm a vit. And in Anon. (1460), Y. B. 39 Hen. 6, fo. 18, cited in Bro. Abr., 
tit. Action sur le case, pi. 76, it is said: "It is decided by Moyle, J., if an 
innkeeper refuses to lodge me I shall have an action on the case and the same 
law if a victualler rofusos to give me victuals.” 

(o) R. v. Lvtllin (1701), 12 Mod. Bap. 445; R. v. Rymer (1877), 2 Q. B. D. 
J 36, C. 0. R.; Staley v. Tandy, [1902] 1 K. B. 296; and see Lamond v. 
Richard, [1897] 1 Q. B. 541, 0. A., per CHITTY, L.J., at p. 548: "The custom 
of England does not extend to persons who are in an inn as lodgers or 
boarders.” 

(p) R. v. Rymer, supra. In this case the prosecutor lived in a town 
withm twelve hundred yards of the place whore ho demanded to he pro¬ 
vided with refreshment, and was merely walking about the town for bis 
own recreation and amusement. Kelly, C.B., said that the prosecutor was 
in no sense a traveller. But in Orchard v. Rush <6 Co., [1898] 2 Q. B. 284, 
Kennedy, J., said, at p. 289 : "Looking at the reason of the thing, I should 
have thought that any person, who was neither an inhabitant of the house nor 
a private guest of the innkeeper or his family, but who came into the house as 
a guest to get such accommodation as it afforded and he was willing to pay for 
it, was a traveller. It does not seem to make any difference whether his 

i 'oumey be a long or a short one.” In Pidyeon v. Legge (1857), 21 J. F. 743, 
Lowever, Watson, B., said, at p. 744: “ Even although it were an inn, the 
plaintiff was not there as a traveller, but was using it as an alehouse. A 
house may be an inn for the accommodation of travellers, and it may 
also be an alohouse." As to the cases in which a person is a guost, see p. 318, 
post. 

tq) Lamond v. Richard, supra, per Lord Esher, M.B, at pp. 545, 546. 

(rj Ibid. 

(«) Lamond v. Richard, supra, per Lord Esher, M.B., at p.'odfi. It was said 
by DODERIDCJE, J., in Gulielm's Case (1625), Lat. 88 : “According to the old 
law a traveller was so called tbo first day, because it is not. known why he 
oomes; the second day ho is called a Jlor/en Ilinde; and the third day a menial 
servant; and according to the aforesaid articles an innkeeper was responsible 
for him, as his servant, in the leet.” In Harlund's Case (1641), Clay. 97, it was 
ruled that Galytfs Case (1584), 8 Co. Bep. 32 a, is not law in limiting a guest 
to three days, and it was held that soldiers who had been fourteen days at an 
inn were guests. 

(a) Lamond y. Richard , supra. 
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sect. l. entertainment at the inn (6), but that the rale is different with 
To Receive regard to the goods of a traveller (c). 

and Enter- Apparently an innkeeper is bound to receive, if he has 
tain Guest accommodation for it, a dog which a traveller brings with him, 

Traveller's though he is not bound to receive it into the house (d), at any rate 

dog. if he is willing to put it up in a stable or outhouse ( e ). 

No right to 638. A traveller, although entitled to reasonable and proper 
mom CUlar accommodation, is not entitled to insist on a particular apart¬ 

ment (/), and if a guest annoys other guests in a particular room 
and refuses on request by the innkeeper to leave that room, the 
innkeeper may use such force as is necessary to remove such guest 
therefrom (g). 

The reasonableness or fitness of accommodation provided is a 
question of fact for the jury (h). 

An innkeeper is not bound to find showrooms for his guest, but 
only convenient lodging rooms and lodging (t). Nor is he bound 
to provide a guest with post-horses even though he in fact keeps 
post-horses for hire(fc), nor, apparently, to supply clothes or wearing 
apparel (l). 


Right to 639. The fact that the inn is full is a reasonable ground for 

refus ® , refusal to provide a traveller with shelter and accommodation for 
ucomm a- t ^ Q g 0 j 8 the fact that all the bedroomB in the inn are 

full, even if a public room is unoccupied and the traveller demands 
to be allowed to pass the night there (n). 

The fact that a traveller insists upon bringing a dog with him 
into an inn may be reasonable ground for refusal to provide him 
with refreshment (o) ; and it is a sufficient ground for refusal to 


ti) York v. Grindstone (1701), 1 Salk. 888, where the majority of the court 
held that the plaintiff was a guest by leaving his horse, although he never went 
into the inn himself, as much as if he had stayed himself, but said it would 
have been otherwise if ho had left a trunk or dead thing ( Lane v. Cotton 
(1701), 12 Mod. Bep. 472, 480; see also Drope v. Thaire (1626), Lat. 126). 

(c) See Lane v. Cotton, supra, at p. 480; York v. Grindstone, supra, 
la) R. v. Rymer (1877), 2 Q,. B. D. 136, C. 0. B. 

(e) R. v. Rymer, supra, per Kelly, O.B., at p. 140; but Manisty, J.,at p. 141, 
was of opinion that “ a guest cannot under any caroumstances insist on bringing 
a dog into any room or place in an inn where other guests are.” 

{/) Fell v. Knight (1841), 8 M. & W. 269 (where the traveller desired to sit 
up all night and claimed to have a room upstairs for that purpose, the 
innkeeper offering him one downstairs); Scrivener v. Reed (1868), G W. B. 
603. . 

Seri nenor v. Reed, supra . 

1 Slarkie, Law of Evidence, 2nd ed., p. 446. 

(if Burgees v. dements (1816), 4 M. & 8. 306, per Lord Ellenborough, OJ., 
310. 

Dtcas v. Hides (1816), 1 Stark. 247. 

See Anon. (1619), 2 Boll Bep. 79; Bac. Abr., tit. Inns and Inn¬ 
keepers (C.). 

(m) Lane v. Cotton, supra, at p. 484; Gordon v. Siller (1890), 26 Q. B. D. 491; 
Mcdawar v. Grand Hotel Co., [1891] 2 Q. B. 11, 0. A, per Lord Esiikr, M.B., 
at p. 20; Browne v. Brandt, [1902] 1 E. B, 696; and see White's Caee (1668), 
Dyer, 158 b. 

(») Browne v. Brandt, supra, 

(o) R, v. Rymer, supra. 




at p. < 

ft) 

. to i 
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receive a traveller that he ia drunk or behaves improperly (p), or 
that he is not in a fit condition to be in the house (g). 

But the arrival of a traveller at a late hour (r), or upon a 
Sunday (r), or the fact that he wishes to sit up all night (s), or his 
refusal to inform the innkeeper of his name and abode ( t), is not a 
sufficient ground for refusal to receive him.. 

Nor does a traveller’s illness appear to be a sufficient ground 
for refusing to receive him, even perhaps, so far as the common 
law is concerned, if he is suffering from an infectious disease (a); 
but a person who is suffering from a dangerous infectious dis¬ 
order (6), and is without proper lodging and accommodation, may, 
in certain circumstances and with certain formalities, be 
removed to a hospital or place for the reception of the sick at the 
cost of the local authority (c), and any person who while suffering 
from a dangerous infectious disorder wilfully exposes himself without 
proper precautions against spreading the disorder in (amongst 
other places) an inn, or, being in charge of any person so suffer¬ 
ing, so exposes such sufferer, is liable to a penalty not exceed¬ 
ing £5 (d). 

Any person who knowingly lets for hire any house, room, or 
part of a house in which any person has been suffering from any 
dangerous infectious disorder, without having such house, room, or 
part of a house, and all articles therein liable to retain infection, 
disinfected to the satisfaction of a legally qualified medical prac¬ 
titioner (e) as testified by a certificate signed by him, is liable to a 
penalty not exceeding £20, and for the purpose of this provision the 
keeper of an inn is deemed to let for hire part of a house to any 
person admitted as a guest into such inn(/). 


(p) R. v. Ivena (1835), 7 0. & P. 213; Hawthorn v. Hammond (1844), 1 
Gar. ft Sir. 40-1, per Paiuce, B., at p. 407; Thompson v- McKenzie, [1908] 1 K. B. 
905,907. 

(q) Pidgeon v. Ltgge (1857), 21 J. P. 743, per Bramwkll, B., at p. 744. This 
was a case of a chimney sweep in his working clothes, and Pollock, O.B.. 
said: “ The view that ne was in an unfit state to be in an alehouse was 
acquiesced in by the jury and adopted by the plaintiff’s (tho chimney sweep’s) 
counsel.'* Compare R. v. Sprague (1899), 63 J. P. 233, whore an innkeeper 
refused to serve a lady in “ rational ” dress in the coffee room, but offered to serve 
her in the bar parlour, and it was held at quarter sessions he might do so. 

(r) R. v. Ivens, supra. As to closing hours of licensed premises, see title 
Intoxicating Liquors ; and compare title Faotobies and Shops, Vol. XIV., 
p. 511. 

(а) Fell v. Knight (1841), 8 M. ft W. 269, per Alderson, B., at p. 273. 

m R. v. Ivens, supra. 

fa) See R. v. Ludlin (1701), 12 Mod. Bep. 445. 

(б) For a definition of “infectious disease” under the Infectious Disease 
(Notification) Act, 1889 (52 & 53 Viet. o. 72), see ss. 0, 7 of that Act; and Bee 
generally, titles Animals, Vol. I., pp. 419 et seq.; Public Health and Local 
Administration. 

( c ) Public Health Act, 1875 (38 & 39 Viet o. 55), ss. 124, 125; see title 
Public Health and Local Administration 

(d) Fublio Health Act, 1875 (38 ‘ft 39 Viet. o. 55), s. 126; and see title 
Public Health and Local Administration. 

(e) See the Medical Act, (21 ft 22 Viet. o. 90), s. 34, and the Medical Act, 
1886 (49 ft 50 Viet. o. 48), s. 27. 

(/) Public Health Act, 1875 (38 ft 39 Viet o. 55), a. 128; and see title 
Publio Health and Local Administration. 
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Scot. 1< 

To Receive 
and Enter* 
talnOaeet. 

Penalties for 
refusal to 
receive. 


Procedure by 
Indictment. 


Btjb-Seot. 2. —Penalties for Refusal. 

(i.) Action. 

640. If an innkeeper refuses without lawful excuse to receive, 
lodge, or entertain a traveller, an action ( q) on the case (/t) will lie 
against him at the suit of the traveller. 

The claim should bo against the defendant as a common 
innkeeper (i) without alleging any authority in the plaintiff to 
go to the inn ( k ), as the action is not an action for breach of 
contract (0. 

Similarly an action will lie against an innkeeper for refusing to 
receive the horse of a traveller ( m ). 

(ii.) Indictment. 

641. If an innkeeper refuses without lawful excuse to receive, 
lodge, or entertain a traveller, he is also liable to indictment (n); 
but it is essential that the indictment should allege that the person 
refused was a traveller (o). 

Proof of tender of a reasonable sum for the accommodation 
roquired will be necossary unless the circumstances are such as to 


if) Parker v. Flint (1698), 12 Mod. Rep. 234; Bennett v. Mellor (1793), 5 
Teim Rup. 273, per Bui.lek. J., at p. 273; Fell v. Knight (1841), 8 M. & W. 
269 ; Anon. (1403), Y. 11. 5 Edw. 4, to. 2; Anon. (1460), Y. 1). 39 Hen. 6, to. IS, 
cited Bro. Abr., tit. Action sur le case, pi. 7(>; Lane v. Cotton (1701), 12 Mod. 
Rep. 472, 484 ; 1 Ilawk. P. C. (by Curwood) 714. 

(A) Anon. (1503), Keil. 50 ; 11. v. Collins (1623), 2 Roll. Rep. 345 (the name of 
this caso is given iu 3 lluir. at p. 1501); Hawthorn v. Hammond (1844), 1 Car. 
& Kir. 404 ; Johnson v. Midland Rad. Co. (1849), 4 Exch. 367, per PaiucE, B., at 
p. 373; and seo Parsons v. Qmgell (1847), 4 C. B. 543, 555, note (a); Jackson r. 
Royers (1083), 2 Show. 327. It was said by all the judges in Anon . (1465), 
Y. B. 5 Edw. 4, fo. 2, that the remedy was not by action but by complaint to 
the ruler of the vill. Tho contrary, however, wus said obiter in argument iu R. 
V. Cheater (Bishon ) (1499), Y. B. 14 Ifeti. 7, fo. 21, nt fo. 22. Upon complaint 
to the ruler of tne vill, it was said that the constable would compel the inn¬ 
keeper to receive the traveller, but it seoms doubtful whothcr a constable has 
any power to compel an innkeeper except by bringing an indictment against 
him. See on this subject Anon. (1503), Keil. 60, note (a); Newton v. Trigg 

M , 1 Show. 268, per Eyres, J., at p. 268 ; Anon. (1460), Y. B. 39 Den. 6, 
I, 19, cited Bro. Abr., tit. Action sur le case, pi. 76; Anon. (1465), Y. B. 
6 Edw. 4, fo. 2, cited Bro. Abr., tit. Action sur le case, pi. 92; 1 Hawk. P. 0. 
(by Curwood) 714. 

(t) R. y. Collins, supra ; Parker v. Hint, supra ; and an action Bhall lie against 
him in default, not by the name of hospital, but of com' hospital. Forms of 
counts are given in Fell v. Knight, enpra ; Hawthorn v. Hammond, supra; 
Bullen and Leake, Precedents of Pleading, 3rd ed., p. 343. 

(fc) R. v. Collins, supra. 

(f)'Anon. (1503), Keil. 50; and see Maunders v. Plummer (1662), O. 

223. 

(m) Saunders v. Plummer , supra. 

(n) R. v. lvens (1836), 7 0. & P. 213, where form is set out; R. v. 

(1877), 2 Q. B. D. 136, 0. 0. R. (indictmentat sessions); 1 Hawk. P. 
Curwood) 714; and see R. v. Luellin (1701), 12 Mod. Rep, 445; and see title 
Criminal Law and Procedure, VoL IX., pp. 329, 556. 

(«} if. y. LueUin, supra ; and see R. Y. Rymer, supra* 


Bridg. 


Rymer 
O. (by 



Part II.— Liabilities of Innkeepers. 

show that the innkeeper waived a tender, or circumstances are 
proved which make a tender unnecessary (p). 

An innkeeper is also indictable if he take excessive prices (q). 

Sect. 2. —In respect of Personal Safety of Guest. 

Sub-Sect. 1 .—Extent of Liability. 

642. It is the duty of an innkeeper to take reasonable care of 
the persons of his guests, so that they should not be injured by 
anything happening to them through his negligence while they are 
his guests (?■). But apart from negligence, there is no absolute 
liability cast upon him to insure the personal safety of his guests 
as there is with respect to the safety of their goods; so that if a 
guest is beaten in an inn the innkeeper is not liable, as his duty 
with regard to safekeeping extends to the goods and chattels, and 
not to the person of his guest (a). 

A guest for this purpose is one who goes upon business which 
concerns the innkeeper and upon his invitation, express or implied, 
and does not include persons who go as mere volunteers, or licensees, 
or persons in common language called guests, or servants, or per¬ 
sons whose employment is such that danger may be considered to 
be bargained for (/); the distinction being between the case of a 
visitor, who must take care of himself, and of a customer who, as 
one of the public, is invited for the purposes of business carried on 
by tho innkeeper (a). 

Thus a visitor staying at an inn upon the invitation of the 
innkeeper has no cause of action when injured in opening a 
door leading out of the inn, which has been left in a dangerous 
condition (b). 


( p ) Anon. (1400), Y. B. 39 Hon. 6, fos. 18, 19, cited Bro. Abr., tit. Action but 
le case, pi. 76, per Handy, J.; A.-G. v. Capel (1494), Y. B. 10 lien. 7, fo. 7, 
per Hussex, C.J., at fo. 8 ; Ptnchon's Case (1011), 9 Co. Hep. 80 h; ft. v Irens 
(1835), 7 C. & P. 213. 

(g) Crisp v. Pratt (1039), Cro. Car. 549; “An innkeeper does not sell by con¬ 
tract, but delivers goods to his guests as they requite; and if he takes an 
excessive price he may be indicted” ( Luton v. Bigg (1691), Skin. 291); Bac. 
Abr., tit. Inns and Innkeepers (C.), 2; see Johnson's Case (1621), Cro. Jaa. 610; 
Newton v. Trigg (1691), Carth. 149, 150. 

(r) Sandye v. Florence (1878), 47 L. J. (q. b.) 598 , per Lindley, J., at p. 600; 
Jndermaur v. Dames (1866), 35 L. J. (o. r.) 184, per Willes, J., at p. 189. As 
to negligence generally, see title Negligence. 

(a) CaJye's Com (1584), 8 Co. Rep. 32 a; Sandys v. Florence, supra, per 
Lindley, J., at p. 600; and compare Deadhead v. Midland Rati. Co. (1869), 
L. R. 4 a B. 379, 382, 386, Ex. Ch. 

(t) Indermaur v. Dames, supra, at p. 190. 

(а) Indermaur ▼. Dames, supra, at p. 189; Southcofe t. Stanley (1856), 1 
H. & N. 247 ; Collis v. Selden (1868), L. R. 3 C. P. 495 (case of a 
chandelier falling); Sandys v. Florence, supra (case of a ceiling falling); 
Duckes v. Strong (1902), May, 0. A. (unreportod) (case of a chimney falling und 
injuring guest). 

(б) isoutkeote e. Stanley , supra, as reported in 25 L. J. (ex.) 339. This seems 
to be the main point of the decision in this case, Pollock, C.B., saying, at 

6 . 340: “All are sailing in one boat and in effect members of one family.” 

ut Auoebson, B., said, at p. 340: “ As in this cose it is consistent that the 
actual negligence was the negligence of a servant, the master is not responsible. 
But I am not prepared to say Chat the person actually causing the negligenoe, 
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The general duty of an innkeeper to take proper care for the 
safety of his guests does not extend to every room m his house, at 
all hours of the day or night, irrespective of the question whether 
any such guests may have a right, or some reasonable cause, to be 
there, but is limited to those places into which guests may 
reasonably be supposed to be likely to go, in the belief, reasonably 
entertained, that they are entitled or invited to do so(c). 

An innkeeper would be liable for injury done to a guest through 
his swallowing some foreign substance in food served up to him at 
the inn through the negligence of the innkeeper’s servants (d), or 
through the food being infeoted with the germs of disease ( e). 

Sub-Sect. 2. —Remedy against Innkeeper, 

643. The remedy of a guest against an innkeeper who has not 
fulfilled his duty in respect of care for the guest’s personal safety is 
by action (/). 

Shot. 8. —In respect of Guests Properly. 

Sub-Sect. 1 .—Extent of Liability. 

(i.) At Common Law. 

644. By the common law or custom of the realm (g) innkeepers 
who keep common inns to entertain persons passing by the places 
where such inns are, and lodging in the same, are bound to keep the 
goods of such persons deposited therein without subtraction night 
and day, so that by the default of the innkeepers or their servants 
no damage may come in any manner to the guests ( h ). 

This liability does not depend upon bailment or pledge or con¬ 
tract, for the duties, liabilities and rights of innkeepers with respect 


whether the master or servant, would not be liable”; and Bramwell, B., 
said, at p. 340: “A person lawfully in a house has a right to expect that there 
is no pitiall, as it were iu his way ” [instancing a steel trap], and then seem¬ 
ingly held that the distinction is between an " act of commission ” and an “ act 
of omission." 

(c) Walker v. Midland Rail. Co. [1886), 65 L. T. 489, H, L. (case under the 
Fatal Accidents Act, 1846 (9 & 10 Viet. c. 93), known as Lord Campbell's Act). 

(d) See Brett v. Holbom Reetauiant Co. (1887), 3 T. L. B. 309 (case of • 
needle and thread). 

(e) Sale of Goods Act, 1893 (66 A 67 Viet. c. 71), s. 14; Bigge v. Parkinson 
(1862), 7 H. & N. 956, Ex. Ch.; Frost v. Aylesbury Dairy Co., [1905] 1 K. B. 
608, 0. A. Seo titles Food and Drugs, Vol. XV., p. 4; Sale op Goods. 

(/) See title'N egligence. 

{g) Fitz. Nat. Brev. 94‘b (9th ed., Hale’s Commentary); Calye'e Case (1684), 8 
Co. Bep.32 a; 1 Smith, L. 0., 11th ed., p. 119; Reniger y. Fogossa (1662), Plowd. 
1,9, Ex. Ch.; Resolution of Judges.(1624), Hut. 99; Kirkman v. Bhawcrose (1794), 
6 Term Bep. 14, 17 ; Kent y. Shticlcard (1831), 2 B. & Ad. 803, per Lewd 
Tenterdkn, C.J., at p. 804; Dansey v. Richardeon (1854), 3 E. & 13. 144 ; Squire 
V. Wheeler (1867), 16 L. T. 93, per Btles, J., at p. 94; Robins & Co. v. Cray, 
[1895] 2 Q. B. 601, C. A., per Lord Esher, M.B., at pp. 603—505; and see 
Anon. (1565), Moore (x. B.), 78; Readhead y. Midland Rail. Co. (1869), L. B. 4 
Q. B. 379, Ex. Ch. 

(A) Fits. Nat. Brev. 94 b (9th ed., Hale’s Commentary, noting Ddtfard v. An 
Innkeeper (1400), T. B., 2 Hen. 4, fo. 7; Anon. (1409), 11 Hen. 4, fo. 46); 
Oalye't Case supra; Kirkman v. Bhatccrots, supra; see Anon. (1588), Qodb. 42; 
Herbert v. Lane (1663), Sty. 370. 
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to goods brought to inns by guests are founded upon the custom of 
the realm with regard to innkeepers, and depend upon that and upon 
that alone; they do not come under any other head of law ( i ). 

An innkeeper is, therefore, chargeable to his guest for the restoring 
of that which is lost (j) or stolen ( k) within the inn (l). In other 
words, he is an insurer of his guest’s goods ( m ), and it does not 
signify, as far as that obligation is concerned, if they are stolen by 
burglars, or by the servants of the inn, or by another guest; he is 
liable for keeping them' safely unless they are lost by the fault of 
the traveller himself (n). 

The innkeeper’s obligation extends to all movables, even such 
as at common law were not the subject of felony, for example, 
charters and evidences concerning freehold or inheritance, or 
obligations or other deeds or specialties, being things in action (o), 
and it extends also to money (p). 

Absence of negligence on the part of the innkeeper or of his 
servants ( q ), or the fact that he was sick and insane at the time 
when his guest’s goods were lost, does not affect his liability (r). 

Nor can an innkeeper get rid of his responsibility by telling his 
guest that there are persons in the house whose character he does 
not know and that the guest is to put his goods in his room, of 
which the key is given to him, at his peril, for the innkeeper cannot 
take any charge of them (a); nor by telling a guest that he will 
not be responsible for any goods that are not put under lock and 
key(t). 

But if a guest, after being warned by an innkeeper to put 
his goods in a certain room in the inn provided with lock and 
key, and that, on this being done, the innkeeper would be liable 
but not otherwise, leaves the goods loose in an outer yard 
of the inn and from there they are stolen, the innkeeper is not 
liable (a). 


(t) Robins & Co. y. Cray, [1895] 2 Q.C. 501, 0. A., per Lord Esher, M.B., 
at pp. 603, 504. 

(fj Renigtr y. Fogossa (1652), Plovrd. 1, 9, Ex. Ch.; Resolution of Judges 
(1624), Hut. 99; Squire y. Wheeler (1867), 16 L. T. 93. 

(k) Renigtr y. Fogossa, eupra; Anon. (1565), Moore (K. B.), 78; Robins & Co. 
y. Gray, supra. 

(l) Reniger y. Fogossa, supra; Calye's Case (1584), 8 Co. Rep. 32 a; Resolution 
of Judges (1624), Hut. 99. 

(nt) Squire y. Wheeler (1867), 16 L. T. 93; Bather v. Day (1863), 32 L. J. (EX.) 
171, per Pollock, G.B., at p. 173. 

(») Robins ds Co. y. Gray, supra, per Lord Esher, M.R., at p. 604, 

(o) Calye's Case, supra; Kent y. Shuekard (1831), 2 B. & Ad. 803, per 
Taunton, J., at pp. 804, 805. 

(p) Kent y. Shuekard, supra; see Beedle y. Morris (1609), Cro. Jac. 224. 

(q) W. y. T. (1368), T. B. 42 Edw. 3, fo. 11 ; Bennett r. Mdlor (1793), 6 Term 
Rep. 273, per Bulleb, J., at p. 276; Morgan y. Ravey (1861), 6 H. & N. 
265; Squire y. Wheeler, supra; Cunningham v. Philp (1896), 12 T. L. R. 352; 
Butler <2 Co., Ltd. y. QuUter (1900), 17 T. L. R. 159; aud see Broadwater y. 
Blot (1817), Holt (N. r.), 547. 

V) Cross y. Andrews (1598), Gro. Elia. 622. 

'ej Anon. (1665), Moore (x. B.), 78. 

'tj norland?s Case (1641), Clay. 97. 

a) Sanders y. Spencer (1567),'3 Dyer, 266 b. In that ease (an action against 
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An agreement between an innkeeper and a guest that the 
innkeeper shall be responsible only for goods delivered to the 
innkeeper for safe custody is valid (Z>); and possibly an innkeeper 
may insist that if he is to be responsible for the goods of a guest, 
they must be placed in the guest’s bedroom or some other place 
selected by the innkeeper, but to make this a defence the innkeeper 
must have distinctly informed the guest (c). 

645. This liability for the goods and chattels of a guest is 
confined to innkeepers properly so called (cZ). It does not extend 
to the keeper of a mere restaurant (e); but a lodging-house 
keeper (/), or boarding-house keeper (g), or a person who takes 
in someone as a lodger (li) is liable for the loss of the lodger’s 
or boarder’s goods stolen by a stranger (t), if there is negligence 
upon the part of the keeper of the lodging-house or boarding¬ 
house (/c), or on the part of a servant delegated by the keeper 
of the house for the performance of some part of the duty of 
taking reasonable care of the lodger’s or boarder’s goods. 

646. An innkeeper’s liability for the goods of his guest extends 
to the horse of his guest (Z), and the innkeeper is liable for damage 
to a guest’s horse, however caused (Z). 


an innkeeper for a pieco of cloth stolon from the inn) the defenco that the 
defendant had warned the plain tiff to put his goods in a certain room in tho 
inn provided with a lock and key, niul that if he did so the defendant was 
willing to bo liublo for them, but not otherwise; but the plaintiff m spite of 
such warning hud left them loo«e m un outer court, where they wcie stolen, 
was, on demurrer, hold good. The radio dcndcndt of this case is not clear. It 
may be that an outer yard was not con-ddeicd infra hospilium for tho stoiage 
of goods that were not packed up, or it may bo that the facts wore considered 
to prove that the loss was due to tho negligenco of the guest. 

(b) Rranl v. Glasse (1581), Moore (K. n.), 158. But it is difficult to 
reconcile this decision with Harland's Case (1641), Clay. 97, unless there is 
some consideration for tho agreement apart from acceptance of the guest as a 
guest at the inn. 

(c) Soo Richmond v. Smith (1828), 8 B. & C. 9, per Lord Tenterden, C.J., at 

? . 10. But this is only a dictum, and is not easy to understand on principle. 

n TVyld v. Pich/ord (1841), 8 M. & W. 448, it was held that a carrier could 
limit his liability by special contract oil tho ground that in that case the sendor 
was not ready to pay the price for carriage beforehand. 

(d) Calye's Case (1584), 8 Co. Bop. 32 a. And see Scarborough v. Cosgrove, 
[1905] 2 K. B. 805, 814, U. A. . 

(e) See Ultzrn v. Nkols, [1894] 1 Q. B. 92. A restaurant keeper may become 
liablo as bailee for the overcoat of a guest lost through the negligence of the 
restaurant keeper or his servants (ibid.). 

If) Scarborough y. Cotgrove , supra. 

\g) Dansey y. Richardson (1854), 8 E. & B. 144; Scarborough y. Cosgrove, 
supra, at p. 813. 

(h) Calye's Case, supra; Barrwlby v. Wilkins (1402), Dyer, 158 b in 
margin. 

f» r Calye's Case, supra ; Scarborough y. Cosgrove, supra. 

(ft) Dansey y Richardson, supra ; Scarborough y. Cosgrove, supra. In the 
last-cited case a new trial was granted by the Court of Appeal on the ground 
that there was evidence to go to the jury of want of reasonable care of the 
guest’s goods by the boarding-houBe keeper or his servants, to which the loss was 
attributable. See titles Bailment, Vol. I., pp. 523 et seg.; Landloud and 
Tenant; Neglioenoe. 

(/) Stanyon y. Davis (1704), 6 Mod. Rep. 223. 
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An inkeeper's liability with respect to the safe keeping of 
the horse of a guest does not extend to the keeper of a livery 
stable (wi). 

A person who leaves his horse at an inn al though be him* 
self does not go into the inn is for this purpose a guest (n). 
It is, however, otherwise if he merely leaves a trunk or other 
dead thing (n); in such case the innkeepeV would be liable only 
as a bailee (o). 

647. The goods need not be in the special keeping of the inn* 
keeper in order to render him liable. It is sufficient that they are 
in the inn ( p ). For the innkeeper is bound to answer for himself 
and for his family with respect to the chambers and stables, for they 
are within the inn (q). So, also, he is bound to answer for goods in 
the commercial room (?■). 

If, therefore, a man comes to an inn and delivers his horse 
to the ostler and requires him to put him to pasture, which is 
accordingly done, anti the horse is stolen out of the pasture, 
the innkeeper is not liable, because the horse was, at the request 
of the owner, not within the inn (#). But if the guest does not 
require the horse put out to pasture, and the innkeeper, of his 
own accord, puts the horse to pasture, the innkeeper is liable for 
the loss (a). 

If an innkeeper receives a guest into the inn, puts the guest’s 
horse into the stable, and places the guest’s gig outside the inn 
yard, he being accustomed to place carriages of guests thore, the 
innkeeper is liable for the loss of the gig, if it is stolen, because 
he by his conduct treats the place where he put the gig as 
part of the inn ( b ). The innkeeper is liable even if the stables used 
with the inn are quite detached from the inn and at some 
distance ( c ). 

An innkeeper will be none the less liable for injury happening to 


(m) Barnard v. How (1824), 1 C. & P. 366. But the keeper of a livery stable 
may be liable for the wrongful act of his servant, whereby a guest’s horse is 
injured ( Bather v. Day (1663), 32 L. J. (ex.) 171, per Martin, B., at p. 173), 
or lost (Barnard v. How, tupra; compare title Bailment, Vol. I., p. 63S). 

(n) York v. Grindstone (1704), 1 Salk. 388 ; Drope v. Thaire (1326), Lat. 126, 
per Doderidqe, J., at p. 127. 

(o) Bennett v. Mellur (1793), 5 Term Rep. 273. In one case a gratuitous 
bailee, who was tho koepor of a public-house, put the money entrusted to his care 
into the till with his own. The tap-room in which the tiH was, was open to the 
publio ou Sundays, and the money was stolen on a Sunday. It was hold that 
there was evidence of gross negligence which rendered the bailee liable, and 
that gross negligence was not necessarily negatived by the fact that he put the 
money with his own (Doorman v. Jenkins (1831), 2 Ad. & El. 250). See further, 
title Bailment, Vol. I., pp. 523 et seq. 

(p) Bennett v. Mellor, supra; Calye's Case (1684), 8 Co. Rep. 32 a. 

\q) Calye's Case, supra; citing De N. y. De S. (1368), 42 Lib. Ass. pi. 17, 
per EInivet, O.J. 

>) A rmistead y. Wilde (1851), 17 Q. B, 261. 

s) Calye's Case, supra. 

a) Calye's Case, eupra ; Saunders v. Plummer ( 1662), 0. Bridg. 223. 

\l) Jones y. Tyler (1834), 1 Ad. & El. 522 (in this case the open street). 

'«) See Bather y. Day , supra. 
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a horse in the charge of the ostler because of a private arrangement 
between innkeeper and ostler by which the ostler takes the profits 
of the stables (d). 

648. The innkeeper is liable although the cause of the injury 
or loss is unexplained ( e ). But in order to render him liable the 
person whose goods and chattels are lost must have been received 
as a guest at the inn(/). It is not, however, necessary that a 
person should be a traveller in order to- make him a guest at an 
inn ( g ). He may be a guest although he has stayed more than 
three days (fc), and has stayed several days (i), or even several 
months, provided nothing occurs to alter the relation of the 
parties ( k ). But it seems that a person who comes to an inn and 
makes an agreement for boarding there for a considerable term 
such as three months may constitute himself a boarder and not be 
a guest (l). 

649. A traveller whom the innkeeper refuses to receive 
because the inn is full, but who then, without the assent of the 
innkeeper or his servants, obtains permission from a guest to 
share his bedroom in the inn, is not a guest (m). Nor does a 
traveller become a guest if he goes to an mn intending to lodge 
there, but, altering his intention, leaves without even obtaining 
refreshment there (n). 


(d) Bather v. Day (1863), 32 L. J. (ex.) 171. In this case a guest left a mare 
ana gig at an inn saying he would not return for several days. Ho did not in 
fact return for a fortnight. 

(e) Morgan V. liavey (1861), 6 H. & N. 266, disapproving Dawson v. Chumney 
(1843), 6 Q. B. 164, unless, as explained in Morgan v. liavey, supra, the jury 
aid not believe that the injury to the horse in Dawson v. Chamney, supra, was 
received in the stable at all; and compare Phipps v. New Claridqe's Hotel, Ltd. 
(1905), 22 T. L. B. 49. 

(/) Calye's Case (1634), 8 Oo. Eep. 32 a; Lane v. Cotton (1701), 12 Mod. Kep. 
472, 480; Bennett v. MeUor (1793), 6 Term Bep. 273; Strauss v. County Hotel Co. 
(1883), 12 Q. B. D. 27; Orchard v. Bush <fe Co., [1898] 2 Q. B. 284; Wright v. 
Anderton, [1909] 1 K. B. 209. But as to a horse, see York v. Grindstone (1704), 
1 Balk. 388; Drope v. Thaire (1626), Lat. 126. 

(jr) Drope v. Thaire, supra, per Doderidge, J., at p. 127. “As to the 
allegation that he is travelling, that is nothing; perhaps he is at the end of his 
journey ”; S. O., sub nom. Drope and ' r hayre’s Case, Dyer, 168 b, Yaillant’s ed., 
in margin. But in Grimston y. An Innkeeper (1027), Het. 49, upon action 
for goods stolen judgment was given for the defendant, even after vexdiot 
for the plaintiff, on the ground that the declaration had not alleged that the 
plaintiff was a, traveller. 

(A) Harlandls Case (1641), Olay. 97, overruling in this partioular Calyds Case, 
iupra; and Gulielm's Case (1626), Lat. 88. 

(*) Harland’s Case, supra (in this case fourteen days). 

lie) Allen v. Smith (1862), 12 O. B. (N. 8.) 638 (in this oase seven months). 

(l) Drope v. Thaire, supra. In Parker y. Flint (1698), Holt (K. B.), 866, 
Holt, O.J., said: “ If one comes to an inn and makes a contract for 
lodging for a set time and does not eat or drink there, he is not guest but a 
lodger; and as suoh is not under the innkeeper's protection. But if he eats 
and drinks there it is otherwise; or if he pays for his diet there, though he does 
not take it there." Bee Grimston y. An Innkeeper, supra. 

(m) Birds y. Bird (1568), Beni. 60; S. 0., tub nom. Bird v. Bird, 1 And. 29; 
B. C. sub nom. White’s Case (1568), Dyer, 168; Doctor and Student, 238; Site. 
Nat. Brev. 94 b. 

(») Strauss v» County Hotel Co. (1888), 12 Q. B. D. 27. In this case the 
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A person who is lodging at the inn merely as a friend, at the 8m, B. 
request of the innkeeper, is not for this purpose a guest ( 0 ). In respeet 

It is not necessary to the character of guest that the guest of Quest's 
should be lodging in the inn (p). Thut} a person who merely gets Property. 


a meal in the dining-room of an hotel may be a guest, and, if Guest need 
sleeping accommodation is provided at the hotel, the hotel-keeper not lodge at 
may be an innkeeper (q). • ton * 

Nor is it necessary to constitute a person a guest that he 
should actually be in the inn when the goods are stolen (r). If, 
however, he leaves the inn for several days, he iB not during 
the period of his absence a guest at the inn, even though some 
of his goods are left by him with the innkeeper during his 
absence (s). 

A person is not any the less a guest because by arrange¬ 
ment with the innkeeper some other person pays for the accommo¬ 
dation and refreshment provided (a). 

650. In the case of an inn, of which a company is the pro- inn carried 
prietor, and which it carries on by means of a manager, the inn on b 7 

is kept by the company, and not by the manager, even though the mBnager ‘ 
licence for the sale of intoxicating liquors is in the name of the 
manager ( b). 

651. If goods be lost or stolen from or damaged in an inn, the Innkeeper 

innkeeper is primd facie liable (c), but he may succeed in exousing if *mifaoie 
himself from liability in the following cases :— a e or lose. 

(1) An innkeeper is not liable for loss caused by the miscon- Loss arising 
duct or negligence of the guest who suffers the loss (d). Thus an from ne 8 11- 
innkeeper is not liable when the servant or companion of the guest himaeir, 
steals or carries away the goods (e), or where the action of the 


intending guest went to the coffee room to dine, but not finding what he wanted 
went to the station refreshment room, which was under the same management 
as the hotel, and connected with it by a covered passage. On his wav he met 
the hotel porter, to whom he had already entrusted his luggage, and told him to 
lock it up until he was ready to start by train for another station. The luggage 
was lost. 

( 0 ) Calytfs Gate (1084), 8 Oo. Bep. 82 a. 

Ip) Bennett v. Mellor (1793), 0 Term Bep. 273 (case of a man sitting down in 
order to get something to drink); Orchard v. Bush A Co., [1398J 2 Q. B. 284; 
Wright v. Anderton, [19091 1 K. B. 209 (case of a footballer changing his clothes 
and intending subsequently to take tea). 

(q) Orchard v. Bush A Co., supra. 

(r) W. v. T. (1368), Y. B. 42 Edw. 3, to. 11 (gone out on business); Band's 
[Sir E.) Case (1603), cited Moore (K. B.), 877; Biddle v. Maries (16091, Dyer, 
168 b, Yaillant's ed., in margin (gone out saying he will return at night). 

(e) Oefley ▼. Cterk (1607), Cro. Jao. 188. 

(a) Wright v. Anderton, supra. 

(bj Dixon v. Birch (1873), L. E. 8 Exoh. 136. 

(e) Burgess v. Clements (1816), 4 M. & 8. 306; and see title Evidence, 
Vol. XIII., p. 434. 

(d) Calye'e Cass, supra ; 1 Smith, L. 0., 11th ed., p. 119 ; Burgess v. dements, 
supra; Armistead v. Wilde (1851), 17 Q. B. 261; Filipoioski v. Merryvmthm 
(I860), 2 F. & F. 286. 

(«) Calye'e Case, supra ; Burgees v. dements, supra. 
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guest has been so negligent as to induce or make likely 'the 
loss (/). 

There is no rule of law that for a guest to leave the door of his 
bedroom unlocked and unbolted is negligence (g). Eaoh case must 
depend upon its own circumstances ( h ). 

In order to relieve the innkeeper from liability it is not, 
however, necessary that the negligence of the guest Bhould 
be gross negligence in the strict legal meaning of that 
phrase, that is, negligence excluding the loosest degree of 
care (i). But an innkeeper is not relieved from responsibility by 
the negligence of the guest, unless such negligence occasions 
the loss in the sense that the loss would not have occurred if 
the guest had used the ordinary care of a prudent man under the 
circumstances (ft). 

(2) An innkeeper is not liable in a case where the guest, by 
way of excessive caution and security, assumes the exclusive 
charge of a room or of goods (l), so as to show an intention to 
relieve the innkeeper from all responsibility. Whether in a 
particular case the guest has so conducted himself as to take upon 


(/) The ostentatious display of monoy and then the leaving of it in an ill- 
secured place in the presence of several persons is evidence of negligence 

i Armiatead v. J1W« (1831), 17 Q. B. 261; see also Sawders v. Spencer (1567), 
)yer, 266 b, cited in note (a), p. 315, ante). But there is no rule of the law 
that a guest is guilty of negligence who locks his door, but does not draw the 
night-bolt, even though a notico is hung up in the bedroom requesting visitors 
to use the night-bolt, and to leavo money, jewellery, or articles of value at the 
bar ( Filipowaki v. Merryweather (I860), 2 l‘\ & F. 285). 

( g ) Mitchell v. Wooda (1867), 16 L. T. 676. As to negligence generally, see 
title Negligence. 

( h) Herbert v. Markwdl (1881), 45 L. T. 649; affirmed, [1882] W. N. 112, 
0. A.; Oppenheim v. White Lion Hold Co. (1871), L. B. 6 C. r. 515. 

(*) Caehtll v. Wright (1856), 6 E. & B. 891. In this case it was held that 
there was evidence of negligence to be left to the jury wheio a guest after 
showing money in the commercial room went to bed and left money in his 
trouser-pocket in the bedroom and left the bedroom door ajar. There is also 
evidence of negligence causing the loss where a guest who has previously pulled 
money bag out of his pocket in the commercial room, goes to bed after shutting 
but without locking the bedroom door, and leaves the bag in the bedroom in a 

S lace easily discoverable, the thiif enteiing the bedroom through the 
oor during the night ( Oppenheim v. White Lion Hotel Co., supra); or 
where a guest leaves in nis bedroom in the morning a considerable sum 
of money easily discoverable, and does not return to the bedroom until the 
evening (when the money is gone), especially if there is a not’ce in the room 
announcing that the innkeeper is prepared to take charge of any valuables 
{Jones v. Jackson (1873), 29 L. T. 399). But there is no evidence of negligence 
on the part of a guest where all that is proved is that hi9 luggage is lost 
from the hall, and that the proper place in which to put such luggage was the 
commercial room, where there were shelves for the pmpose, and that the guest 
was informed of this, and that he desired it to remain in the hall (Candy v. 
Bpencer (1862), 3 F. & F. 306); or where a guest finds signs suggestive of a 
theft, but does not at once look at hor jewel box or dtsoover that it has been, 
brokon open, and does not inform the innkeeper of the signs of a theft ( Iluntly 
(Marchioness) v. Bedford Hotel Co., Ltd. (1891), 66 J. P. 53, C. A.). 

(fc) Caahtll v. Wright, supra. 

( l ) Famworth v. Packwood (1816), Holt (n. F.), 209 j Richmond y. 8piit\ 
(18281 8B. *0,9, 
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himself exclusive care, control, and cusdody to the exclusion of the 
innkeeper and other persons is a question of fact (in). 

(8) An innkeeper is not liable where the loss arises from act of 
God (n) or the King’s enemies (o), that is alien enemies ( p). 

(ii.) By Statute. 

652. No innkeeper is liable to make good to a guest any loss of, 
or injury to, goods or property brought to his inn (not being a horse 
or other live animal, or any gear appertaining thereto, or any 
carriage) to a greater amount than tho sum of ,£80, unless : 

(1) The goods or property have been stolen, lost, or injured 
through the wilful ( q ) act, default, or neglect of such innkeepor 
or his servant; or 

(2) The goods or property have been deposited oxpressly for safe 
custody with the iunkopeer, provided that in the case of such 
deposit the innkeeper may require, as a condition of his liability, 
such goods or property to be deposited in a box or other receptacle, 
fastened and sealed by the porson depositing the same (r). 

The burden of proving that the loss or injury occurred through 
the wilful act, dofault, or neglect of tho innkeeper or his servant 
lies upon the guest (s). 

653. Every innkeeper must cause at least one copy of the first 
section of the Innkeepers’ Liability Act, 1803 ( t ), printed in plain 
type, to be exhibited in a conspicuous part of the hall or entrance 
to his inn, and his liability is limited in respect only of such goods 
or property as are brought to his inn while such copy is so 
exhibited ( u ). 

The due exhibition of this copy is a condition precedent to the 
limitation of the innkeeper’s liability (v) ; and if tho notice exhibited 
in tho inn is unintentionally misprinted by the omission of tho word 
“ act,” it does not comply with the statute and tho innkeeper’s 
liability is not limited (a). 


(m) Farnworth v. Padewood (1810), Holt (n. r.), 209; Richmond v. Smith 
(1828), 8 B. & 0. 9. In the latter case it was said by Lord Tenterden, 0 J , at 
p. 10, that the mere fact that a commeicial traveller who tamo into an inn as a 
guest chose to have his luggage put in the commercial room, although it was 
the habit of tho servants of the inn to put the luggage of guests in tho bedrooms, 
was no evidence that the guest intended to take oxclusivo control of his luggage. 

(») Dale v. Hall (1750), 1 Wils. 281 (as to common carrier); Maryan v. Ilavey 
(1861), 6 H. & N. 265 ; compute titles Bailment, Yol. I., p. 633 ; Caimuers, 
Vol. 1Y., p. 8. For the meaning of act of God, see Nugent v. Smith (1876), 
1 O. P. D. 423, 0. A., per Cookburn, C.J., at p. 435 ; Siordet v. Hall M828), 4 
Bing. 607; Nichole v. Marsland (1876), 2 Ex. D. 1, 0. A. 

(o) Reniger v. Fogossa (1552), Plowa. 1, 9, Ex. Oh.; Dale v. Hall, supia (as to 
common carrier); Morgan v. Ravey, supra. 

(p) See Marehalsea's (Mattel ) Case (14551 Y. B. 33 Hen. 6, to. 1, pi. 3. 

(a) The word “ wilful” applies only to the word “ act” and not to the words 
‘default” or “neglect” (Squire v. Wheeler (1867), IB L. T. 93). 

>) Innkeepers’ Liability Act, 1863 (28 & 27 Yict. o. 41), s. 1. 

'«) Whitehouee v. Pickett (R. <6 W.), [1908"] A. C. 357. 

’<) 26 & 27 Viet. c. 41. 

u) Ibid., s. 3. 

v) Hodgson v. Ford & Sons (1892), 8 T. L. R. 722, C. A. 

a) Spice v. Bacon (1877), 2 Ex. D. 463, 0. A. Because tho notico does not 

H.L. —XVII. M 
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Goods will only have been deposited expressly for safe custody 
if the guest informs the innkeeper in a reasonable and intelligible 
manner that the deposit is for safe custody ( b ). The mere causing 
a bag of valuable, but undeclared, contents to be placed in the office 
of an hotel, even though the guest had been in the habit of doing 
the same thing on many former occasions, is not sufficient to bring 
to the innkeeper’s notice that the bag is deposited for safe custody, 
so as to make the deposit one expressly for safe custody (c), 

654. The “ boots ” of an hotel has no implied authority to receive 
goods expressly for safe custody ( d ). 

A notice posted in the guest’s bedroom stating that articles of 
value, if not kept under lock, should be deposited with the manager, 
is not evidence of a special contract with the guest that the inn¬ 
keeper will be liable to a greater amount than £30 for articles of 
value which are lost or stolen if they are kept there by the guest 
under lock (e). 

If an innkeeper refuses to receive for safe custody any goods 
or property of his guest, or if such guest is, through any default 
of the innkeeper, unable to deposit such goods or property, the 
innkeeper is not entitled to the benefit of ’ he Innkeepers’ Liability 
Act, 1863 (/), in respect of such goods or property (g ). 

Sub-Sect. 2. — Remedy against Innkeeper . 

655. The remedy against an innkeeper for loss of or damage to 
the goods of a guest is by action (h). 

There nover was any need to describe the defendant upon the writ 
as a common innkeeper, the word “ innkeeper ” being sufficient and 
meaning common innkeeper, although it was proper in the declara¬ 
tion to allege that the defondant kept a common inn ( i ); but after 
verdict, at any rate, the word “ inn ” without the word “ common ” 
was sufficient (/c), and for purposes of pleading the word “ inn ” 
would now, doubtless, be understood as meaning common inn. 

If the goods of his master are lost or stolen at tho inn where a 


admit tho continuance of tho common law liability where tho loss occurs 
through tho wilful act of a servent of the innkeeper; but a mere verbal 
inaccuracy, immaterial to the sonso, would not prevent tho intended copy from 
being a copy within the Act. ■ 

(6) ifoss v. Russell (1884), 1 T. L. It. 13,0. A.; Whitehouse v. Pickett (R. W.), 

[1908] A. 0, 357; O’Connor v. Grand International Hotel Go., [1898] 2 I. E. 92. 
(c) Whitehouse v. Pvkett (if. ds W.), supra. Lord Collins dissenting. 

(a) Moss v. Russell, supra . ’ 

(e) Huntly (Marchioness ) v. Bedford Hotel Co., Ltd. (1891), 56 J. P. 53, 0. A. 
(/) 26 & 27 Viet. o. 41. 
lg) Ibid., s. 2. 

(/i) The action is one on tho case (Fitz Nat. Brev. 94 b (9th ed., Hale's 

Commentary, noting Anon. (1465), Y. B. 5 Edw. 4, fo. 2; -v. Horslow (1443), 

Y. B., 22 Hen. 6, fo. 21; Basse’s Case (1444), Y. B., 22 Hen. 6, fo. 38; Gordon 
v. Siller (1890), 25 Q. B. D. 491). Early examples of such actions may be found 
in Anon. (1576), Godb. 42 ; Herbert v. Lane (1663), Sty. 370; Mason v. Qrafton 
(1618), Hob. 245. 

(i) Calye’s Case (1584), 8 Co. Eep. 32 a. 

(k) Mason v. Qrafton, supra; but see Parker v. Flint (1698), 12 Mod. Eep. 
254. 
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servant, unaccompanied by his master, is a guest, the action may 
be brought by the master ( l ). 

Sect, 4.— In respect of Guest’s Debt. 

656. Apart from an antecedent promise by an innkeeper to pay 
for a debt incurred by his guest, an innkeeper is not responsible 
therefor if the guest departs leaving the debt unpaid; but such an 
antecedent promiso might be inferred if the innkeeper has been in 
Ihe habit of discharging bills left unpaid by guests (m). 

Sect. 5.—In respect of Injury to Cattle or Sheep by Guest’s Dog. 

657- An innkeeper may become liable for injury done to sheep 
or cattle by a dog belonging to a guest and living with its master 
at the inn (n). 


Part III.—Remedies of Innkeepers. 

Sect. 1.— Action. 

658. An innkeeper can bring an action against his guest for the 
price of whatever accommodation and supplies the guest has received 
from him (o), or ho may sue anyone who has promised him to pay 
for the guest so far as such promise extends (p). 

Several persons dining together may be jointly liable ( q ), or there 
may be facts which show that there is no joint liability, and that 
they are severally liable each for his own share (r). 


Sect. -Lien. 

659. An innkeeper may detain, that is he has a lien (») upon, the 
horse of a guest until its food is paid for (/). He has also a lien 


(/) Windham v. Mead (1589), 4 Leon. 90; Hecdlev. Morns (1609), Oo. Jac. 
224; Candy v. Spencer (1862), 3 F. & F. 306. Soe title Master and Servant. 

(to) Callardv. While (1816), 1 Stark. 171 (a case of laundry work left unpaid 
for). 

(«) Gardner v. Hart (1896), 12 T. L. B. 347; see title Animals, Vol. I., 
pp. 394, 397. 

(o) Watbroke v. GriJfUh (1609), Moore (K. b.), 876; P Inchon'a Case (1611), 9 
Co. Hep 86 b: “ If a victualler or common innkeeper bringeth an action for the 
victuals dolivered to his guost, the guest may vam his law ; for a victualler or 
innkeeper is not compellable to deliver victuals till he is paid for them in hand.” 

; p) Anon. (1619), 2 Eoll. Hep. 79. 
q\ Forster v. Taylor (1811), 3 Camp. 49. 
r) Brown v. Doyle (1788), 3 Camp. 61, n. 

’«) As to Hen geuerallv, see title Lien. 

t) Anon. (1465), Y. 11. 6 Edw. 4, fo. 2, ycr Haydon; 2 Eoll. Abr. 86; 
Watbroke v. Griffith, supra; Newton v. Trigg (1691), 1 Show. 268; Scar/e v. 
Morgan (1838), 4 M. & W. 270 ; Chapman v. Allen (1632), Cro. Car. 271; Chase 
v. Westmere (1816), 5 M. & S. 180; Alvlhner v. Florence (1878), 3 Q. B. D. 484, 
0. A., per Cotton, L. J., at p. 493. This lien is strictly confined to innkeepers, 
and does not extend to livery stable keepers ( Judson v. Etheridge (1833), 1 
Cr. & M. 743 ; Orchard v. Racketraw (1850), 9 C. B. 698). 
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on a carriage for its standing (u), and on the other goods which a 
guest brings to the inn (a), including carriages and harness(6). 

But he is not entitled to detain the guest himself or to take 
clothes from his person (c). 

660. As far as a horse is concerned, the innkeeper is bound to 
feed it (d), and even if the guest, at a time when the innkeeper has 
a lien on a horse, directs tho innkeeper not to give it any more 
food, saying that he will not be responsible for it, the innkeeper is 
entitled to continue to feed the horse and to charge the guest with 
tho food (e). The lien exists equally whether or not there is an 
agreement for a lixod price at which tho horse is to be fed (/). 

661. Apart from any special circumstances, the undertaking by 
the guest to the innkeeper is one undertaking to pay for the things 
that aie supplied to him while he is a guest, and one lien exists as 
to all that tho guest brings with him, so that, for example, the lion 
oxists upon a horse or carriage for tho price of tho guest’s personal 
food and lodging ( g ). 

662. Tho innkeeper’s lien extends to all the goods which the 
guest brings with him (/<), even though they do not in fact belong 
to tho guest(i), and are brought without the knowledge of the 
owner (k), or have even been stolen (l), or otherwise wrongfully 
obtained, provided that the innkeeper was ignorant of that fact 
whon he received them (/»), and the innkeeper can assert his lien 
against the true owner just as well as against the guest (a). 

Nor is the innkeeper’s lien confined to such goods as he is bound 
as an innkcopcr to receive ; it extends to all goods brought by a 


(m) Turrill v. Crawley (1849), 18 Q. B. 197. 

(a) Sunbolf v. Alford (1888), 8 M. & W. 248. 

( b ) Mulliner v. Florence (1878), 3 Q. B. JL>. 481, C. A., per Cor ton, L J., at 
p. 493. 

(c) Sunbolf v. Alford, supra. This point was not always clear, for in Newlon 
v. Trigg (1691), 1 Show. 288, Eyres, J., said ; “ Innkeepers aro compellable by 
tho constable to lodge strangers ; they may delain the persons of the guests 
who oat, or the hoiso which eats, until payment.” 

(d) Scarfs v. Morgan (1838), 4 M. & W. 270. 

(e) Gilbert v. Berkeley (1690), llolt (if. B.), 366. 

(/) Chase v. Westmoie (1816), 5 M. & S. 180. 

{</) Mulliner v. Florence, supra. At one time a different view of the law 
seems to have been taken. In Bac. Abr., tit. Inns and Innkeepers (D.), it is 
said: “ If u horse be committed to an innkepor, it may be detained lor the 
meat of tho liorso, but not for the meat of the guest; for the chattels are only 
in the custody of tlio law for tho debt that arises from tho tiling itself, and 
not from any other debt due from tho same party etc.” In Turrill v. Crawley, 
supta, the judges oxpro.-slv left this question open. 

(fi) Snead v. I iat/ctna (1856), 26 L. J. (c. r.) 57; Threfall v. Borwick (1875), 
L. It. 10Q.B 210, Ex. Ch.; Mulliner v. Florence, supra ; Gordon v. Silber (1890), 

25 Q. B. D. 491. 

(») Skip with v. -(1611), 1 Bulst. 170 (court divided); Robinson v. 

Walter (1616), 3 Bultat. 269; Turrill v. Crawley, supra; Snead v. Wulkins (1856), 

26 L. J. (c P.) 57; Threfall v. Berwick, supra; Mulliner Florence, supra; 
Gordon v. Silber, supra; Allen v. Smith, (1862), 12 O. B. (N. 8.) 838. 

(k) Skipwith v. -, supra; Robinson v. Walter, supra. 

(l) Stirt v. Drungold (1617), 3 Bulst. 289; Mulliner v. Florence, supra; Gor¬ 
don v. Stlber, supra. 

(w) Johnson v. Hill (1822), 3 Stalk. 172. 

(«) Sue the cases cited in the foregoing notes (A) — (m). 
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guest if they are in fact received by the innkeeper (o). But an inn- SaOT * *• 
keeper has no lien upon stolen articles received, not in his capacity Lira, 

as innkeeper, but upon some distinct contract such as a contract 
for security for the loan of money (p). 

An article not brought by the guest to the inn at the time of Extent oi 
his coming as a guest, but sent in by the owner on hire for the ,ien< 
temporary use of the guest, to the knowledge of the innkeeper, is 
not subject to the innkeeper’s lion, as to allow a lien in such 
circumstances -would be contrary to good faith ( 5 ). So if an 
innkeeper knows at the time of its first coming that his guest has 
illegally brought another man’s horse to the inn, he can claim no 
lien upon it as against the true owner ( r ). 

If a man and his wife come as guests to an inn, the innkeeper’s 
lien extends to the luggage of the wife as well as of the husband for 
the whole amount owing to the innkecpor (a), even though the 
wife’s luggage is her separate estate and credit has been given by 
the innkeeper solely to the husband so as to prevent the innkeeper 
from suing the wife ( t ). 

663. The lien exists only so long as the innkeeper retains pos- Duration of 
session of the goods (tt). If a can ier puts up his horses at an inn 1,en * 
from time to time, the innkeeper has no lien upon them for their 
food consumed on former occasions, although they subsequently 
come back into his possession, but he has a lien for their food 
consumed on such subsequent occasion until he again parts with 
possession of them (a). 

Apparently a lien for food consumed by his horses on earlier 
occasions during a long stay of a guest is lost by the innkeeper if 
the guest’s slay is broken by absences of soveral days’ duration, 
although the horses are brought back to the inn and the innkeeper’s 
lien attaches for the last portion of the guest’s stay (b). 

Possession is a mattor of fact(c), but possession is given up if 
the innkeeper allows tho sheriff to seize and does not assert his 
hen(cf). But if the goods are fraudulently taken out of the 


( 0 ) Thrtfall v. Harwich (1875), L. 1{. 10 Q. 13. ‘210, Ex. Ch. (case of a piano); 
but soo tho dictum of Pahke, B., to contrary effect, in Broadwooil y. Granara 
(1854), 24 L. J. (ex.) 1, at p. 3. 

( р) Matsuda y. Waldorf Hotel Co., Ltd. (1911), 27 T. L. R. 153 (caao of 
stolen railway tickets handed by guest to innkeeper). 

(ij) Broadwood V. Uranaia (1854), 10 Exoh. 417 (piano). 

(t) Broadwood y. Oranura (1851), 10 Exch. 417, per Platt, B., at p. 423 

{») Mulliner v. Florence (1878), 3 Q. B. D. 484, 0. A., per Buamwell, L.J., at 
p. 488. 

(t) Gordon y. Silber (1890), 25 Q. B. D. 491. 

(u) Jones y. Pearle (1723), 1 SLiu. 556, sub nom. Jones y. Thurloe, 8 Mod. Bep. 
172; Wilkins v. Carmichael (1779), 1 Doug. (k. B.) 101, per Lend Mansfield, at 
p. 105; Taylor y, Robinson (1618), 8 Taunt. 648, Jacobs v. Latour (1823), 5 
Bing. 130; Bernal y. Pirn (1835), 1 Gale, 17, per Pakke, B , at p. 19; Ltgg y. 
Evans (1840), 6 M. & W. 36; Orchard v. ltachstraw (1860), 9 0. B. 698. 

(o) Jones v. Pearle, supra. 

(b) Allen v. Smith (1862), 12 0. B. (N. s.) 638 (race-horses taken away at 
intervals to race at race meotmgs). 

(с) Taylor V. Robinson, supra. 

Id) Jacobs y. Latour, supra; see Lego y. Evans, supra, and title Execution, 
Vol. XIV., p. 01. 



82 ft 


Inns and Innkeepers. 


Scot. 2 . 
Lien. 

Property 
must be 
brought by a 
guest. 


No power to 
charge for 
housing. 


Acceptance of 
security. 


Duty to take 
care. 


Power of sale 


innkeeper's custody in order to destroy his lien, he has a right to 
repossess himself of them («). 

664. An innkeeper has no lien upon a stolen horse placed with 
him by the police, as it is not brought to the inn by a guest (/). 
Nor has he any lien if the goods, even a horse and carriage, did 
not come into his possession in his character of innkeeper (g ). 

If, however, the goods are brought to the inn by a guest, the 
innkeeper’s lien upon the goods will continue so long as the person 
bringing them retains his character of guest ( h ). 

665. No costs of housing goods retained under a lien can be 
charged by the innkeeper, as the goods are housed for the benefit of 
the innkeeper, and not for the benefit of the guest (i). If such an 
extra charge be made and be paid under protest, it may be recovered 
back ( k). 

666. An innkeeper whi accepts security from his guest for the 
payment of hotel charges does not thereby lose or waive his lien 
upon the goods of the guest for the amount of such charges, unless 
there is something in the nature of the security, or in the circum¬ 
stances in which it is taken, which is inconsistent with the 
existence or continuance of the lien, and therefore destructive of 
it(Q. A lien may perhaps be waived if goods are claimed upon 
Borne other ground, and not upon the ground of a lien (m). 

667. An innkeeper who retains the goods of a guest under his 
lien is not bound to be moro careful in keeping them than he 
would be of his own goods of the same kind (n). 

Sect. 8.— Sale(o). 

668. The landlord, proprietor, keeper, or manager of any hotel, 
inn, or licensed public-house has, in addition to his ordinary lien, 

(e) Wallace v. Wood gate (1824), 1 0. & P. 575. 

(/) Binns v. Ptgot (1640), 9 0. & P. 208; Mulliner v. Florence (1878), 3 
Q. B. I). 484, 0. A. (case of tortious sale). 

(g) Smith v. Dtarlove (1848), 6 C. B. 132; and ceo Matsuda v. Waldorf Hole 1 
Co., Ltd. (1910). 27 T. L. R. 153. 

(A) Allen v. Smith (1862), 12 C. B. (N. s.) 638; and as to the rharacteristica 
of a guest, see p. 313, ante. 

(t) See British Empire Shipping to. v. Somes (1858), E. B. & E. 363, 367, 
Ex. Ch.; affirmed sub nom. Som*s v. British Empire Shipping Co. (1860), 8 
11. L. Cas. 338. 

! k) Somes v. British Empire Shipping Co., supra. 

1) Angus v. McLachlan (1883), 23 Ch. D. 330; Cowell v. Simpson (1809), 
16 Ves. 275, 280; Raitt v. Mitchell (1815), 4 Camp. 146; Crawshay v. Homfray 
(1820), 4 B. & Aid. 60; Matsuda v. Waldorf Hotel Co., Ltd., supra. 

(m) See Boardman v. Sill (1808), 1 Camp. 410, n., and title Lien. 

(n) Angus v. McLachlan, supra. 

(o) At common law there was no light in the innkeeper to sell goods retained 
under a lien, even when tho keeping of the goods, as in the case of a horse, 
occasioned considerable expense ( Thames Iron Works Co. v. Patent Derrick Co. 
(I860), 1 John. & H. 93); but there was a special custom as to the sale of a 
horse in London and in Exeter (Moss v. Townsend (1612), 1 Bulst. 207; Gilbert 
v. Berkeley (1696), Holt. (k. B.), 366; Thames Iron Works Co. v. Patent Derrick 
Co., supra). The custom of London was, that if a man leave his horse at 
an inn in London and there he eats up in hay and provender more than 
he is worth, that the horse should be appraised by the innkeeper's next 
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the right absolutely to sell and dispose by public auction of any 
goods, chattels, carriages, horses, wares, or merchandise which 
may have been deposited or left in the house he keeps, or in the 
coach-house, stable, stable-yard, or other premises appurtenant or 
belonging thereunto, where the person depositing or leaving such 
goods, chattels, carriages, horses, wares, or merchandise is *vr 
becomes indebted to the innkeeper either for any board or lodging, 
or for the keep and expenses of any horse or other animal left 
with or standing at livery in the stables or fields occupied by the 
innkeeper. 

No such sale is to be made until after the goods, chattels. Time for sale 
carriages, horses, wares, or merchandise have been for six weeks in 
such charge or custody, or in or upon such premises, without such 
debt having been paid or satisfied ; and the innkeeper, after having, 
out of the proceeds of such sale, paid himself the amount of the 
debt, together with the costs and expenses of the sale, must on 
demand pay over the surplus to the person depositing or leaving 
the goods or horses ; but the debt for the payment of which a sale 
is made shall not be any other nor greater debt than the debt.for 
which the goods or other articles could have been retained by the 
innkeeper under his lien. 

At least one month before the sale an advertisement must be Advertise 
inscrted in one London newspaper and one country newspaper ment ‘ 
circulating in the district where the goods wero left, containing 
notico of the intended sale, and giving shortly a description of the 
goods and chattels intended to be sold, together with the name (if 
known) of the owner or person who deposited or left the same(p). 

neighbour, and afterwards bo sold for payment of the money there owing for 
him. But every horse was to be sold to satisfy the debt due on his own 
meat only (Mots v. Townsend, supra). The custom of London and Exeter is 
slightly differently sot out in Bac. Abr., tit. Inns and Innkeepers (D.). Where 
goods were deposited by way of security for a loan a right of sale might be 
inferred (Pothonter v. Dawson (1816), Holt (n. p.), 383). 

( p ) Innkeepers’ Act, 1878 (11 & 42 Yict. c. 38), s. 1. 
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Part I.—Marine Insurance. 

Sect. 1 .—In General. 

Sub-Sect. 1. — The Marine Insurance Act, 1906. 

669. On the let January, 1907, the Marine Insurance Act, 
1906 (a), came into operation. Its title is “ An Act to codify the 
law relating to Marine Insurance,” and whore the context so permits. 


(a) 6 Edw. 7, c. 41; frequently referred to in the text, throughout this part 
of the title, 04 "the Act.” 
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it iB frequently referred to, throughout this part of this title, as “ the 
Act.” 

The canon of construction applicable to a codifying statute has 
been, in several cases, laid down in the following manner: " The 
proper course is in the first instance to examine the language of 
the statute and to ask what is its natural meaning, uninfluenced 
by any consideration derived from the previous state of the law, 
and not to start with inquiring how the law previously stood, and 
then, assuming that it was probably intended to leave it unaltered, 
to see if the words of the enactment will bear an interpretation in 
conformity with this view ” (6). 

The Act, however, embodies only some and not all the legal 
principles and rules of marine insurance, and its language is so 
extremely concise and general that its full import and meaning 
can scarcely be understood without referring to the existing law 
which it was intended to express, or to the decided cases from 
which that law was evolved. Moreover, it is often left in doubt 
whether or not that law waB intended to be altered. For these 
reasons, as well as because the Act does not apply to insurances 
effected before the 1st January, 1907, it will generally be neces¬ 
sary, notwithstanding the above-mentioned canon of construction, 
to ascertain tho law as it stood at that date, and to illustrate it by 
decided cases(c). 

670. The Act codifies only those principles of the law which 
relate exclusively to marine insurance. Thus it does not lay 
down rules which apply to contracts in general, such as those 
relating to fraud, mistako, or illegality, nor those relating to Buch 
special subjects as the duties of the master of a ship, salvage, or 
general average ; it does not attempt to define who is to be deemed 
in time of war an alien enemy or a neutral, or by what acts the 
character of neutrality may be forfeited. All such matters are 
excluded, because they more properly belong to other departments 
of law, such as the law of contract, £he law of shipping and navi¬ 
gation, prizo law and international law; and therefore it ( d ) 
expressly provides that “ the rules of the common law, including 
the law merchant, save in so far as they are inconsistent with the 
express provisions of this Act, shall continue to apply to contracts 
of marine insurance.” 

Sub-Seot. 2.— Nature of Marine Insurance and Maritime Adventure: 

Definitions. 

671. A contract of marine insurance is a contract whereby the 
insurer undertakes to indemnify the assured, in manner and to the 

(fc) Bank of England v. Vagliano Brothers, [1891] A. 0. 107, per Lord 
Herschell, at p. 144; Robinson v. Canadian Pacific Rail. Co., [IS92] A. 0. 
481, P. C. See also, to the same effect, the judgment of Cozens-IIardt, M.R., 
in Bristol Tramways etc. Carriage Co., Ltd. v. Fiat Motors, Ltd., [1910] 2 K. B. 
831, O. A., at p. 836. As to the construction of statutos generally, see title 
Statutes. 

(c) The excellent edition of 1909 of “ Arnould on Marine Insurance” by 
de Hart and Simey should be consulted for the history of marine insurance, 
and for a more detailed statement of the usages and practice in marine 
insurance business. Reference will sometimes be made to it for the discussion 
of doubtful points. 

(d) Marine Insurance Aot, 1906 (6 Edw. 7. o. 41), a 91 (2}. 
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In General. 
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extent thereby agreed, against marine losses, that is to say, losses 
incident to marine adventure (e). The instrument in which the 
contract of marine insurance is generally embodied is called a 
policy. The insurer is commonly called the underwriter, because 
he subscribes the policy. The thing or property insured is called 
the subject-matter of insurance, and the interest of the assured in 
such subject-matter is called his insurable interest. The considera¬ 
tion for which the insurer undertakes to indemnify the assured is 
called the premium. That which is insured against is the loss 
arising from maritime perils and casualties, and these are called 
the perils insured against, or the losses covered by the policy. 

When the liability of the underwriter commences under the 
contract, the policy is said to attach; or, in other words, the risk 
is said to attach, or to begin to run from that time. 

672. It is convenient to distinguish between the following kinds 
of marine policies. A vaiued policy is a policy which specifies the 
agreed value of the subject-matter insured (/); an unvalued policy, 
often called an open policy, is one which does not specify the value 
of the subject-matter, but leaves it to be subsequently ascertained ( g ). 

Where the contract is to insure the subject-matter “ at and from," 
or “ from,” ono place to another, the policy is called a “ voyage 
policy ”: when the contract is to insure the subject-matter for 
a definite period of time, the policy is called a “time policy "(h). 
A floating policy is one which describes the insurance in general 
terms and leaves the name of the ship or ships or other particulars 
to be defined by subsequent declaration ( i ). There are also floating 
policies which covor shipments of goods made on a given ship 
within a certain period of timo fixed by the policy, as declared by 
the assured; but such floating policies are really insurances of 
goods for a series of voyages (j). 

Sou-Sect. 3. — Subject-matter of Insurance and the Risks Insured against. 

673. The most usual insurances are on ship or goods, freight or 
profits, but every lawful marine adventure may be the subject of a 
contract of marine insurance; and there is a “marine adventure " 
whenever any ship, goods, or other moveables ( k ), such as money 
or securities, are exposed to mantime perils (Z). 

“ Maritime perils ” means perils consequent on, or incidental to, 
the navigation of the sea, that is to say, perils of the seas, fire, war 
perils, pirates, rovers; thieves, captures, seizures, restraints, and 


(e) Maun© Insurance Act, 1906 (6 Edw. 7, c. 41), 8. 1. A contract of insur¬ 
ance is not u porfoct contract of indemnity, for, as will be seen later (pp. 380,462 
it scq., post), the assured in some cases locoivcs more and in others loss than 
a complete indemnity. See also title Guakantee, Vol. XV., pp. 443, 444. 

I f) Marine Insurance Act, 1906 (tf Edw. 7, o. 41), s. 27. 
g) 1 bid., s. 28. 
h) Ibid., s. 25 (1). 

*) Ibid., s. 29 (1). 

( f) Johnson <£ Co., Ltd. v. Bryant (1896), 1 Com. Cas. 363. 

(fcj “ Moveables ” means any moveablo tangible property, other nan the ship, 
and includes money, valuable securities, and other documents (Marine Insur¬ 
ance Act, 1906 (6 Edw. 7, c. 41), s. 90). 

(I) Ibid., e. 3(1). 
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detainments of princes and peoples, jettisons, barratry, and any 
other perils, either of the like kind or which may he designated by 
the policy (m). 

Thus a carrier of goods by sea, a charterer of a vessel, and a 
company that lays down an electric cable are all engaged in marine 
adventures (n). 

674. A contract of marine insurance may, by its express terms, 
or by usage of trade, bo extended so as to protect the assured against 
losses on inland waters or against any land risk which may be 
incidental to a sea voyage; and it may also cover a ship in the 
course of building, or the launch of a ship, or any adventure 
analogous to a marine adventure ( o ). 

Generally speaking, the underwriter of a marine policy insures 
only against risks at sea, but where there is a usage by which the 
ship’s furniture or stores are regularly landed at a certain stage of 
the voyage, they are held to be protected when thus put on 
shore ( p ). 

A policy on goods often contains a “ warehouse to warehouse ” 
clause ( q ). Frequently, also, goods are insured by the saule 
policy for transit partly by sea (?•) and partly by land (s), or by 
inland navigation ( t ). 

Sub-Sect. 4.— The Policy and its Essentials. 

675. Marine policies vary greatly in form and in the clauses they 
contain, but, subject to any statutory provisions, a contract of rnarino 
insurance is inadmissible in evidence, unless it is embodied in a 
policy (?<) which specifies (1) the name of the assured orof some person 
who effects the insurance on his behalf; (2) the subject-matter 
insured and the risk insured against; (3) the voyage or period of time 


(to) Marino Insurance Act, 1906 (6 Edw. 7, c. 41J, s. 3 ( 2 ), which, contains the 
following provisions :—"In particular, thero is a rnarino adventure (a) where 
any ship goods or other moveables are exposed to maritnno perils. Such pioperty 
is in this Act referred to as ‘ insurable property ’; (b) where the earning or 
acquisition of any freight, passage money, commission, profit, or other poouniary 
benofit, or the security for auy advances, loan, or disbursements is endangered by 
the exposure of insurable property to maritime perils; (e) where any liability to 
a third party may be incurred by the owner of, or other person interested in or 
responsible for, insurable property, by reason of maritime perils. 

(n) Crowley v. Cohen (1832), 3 B. & Ad. 478 (carrier); Paterson v. Harris 
(1861), 1 B. & S. 336, 355 ; Wilson v. Jones (1867), L. B. 2 Exch. 139, Ex. Ch. 
(shareholder in cable company). 

(o) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 2. 

(p) Pelly v. Royal-Exchange Assurance Co. (1757), 1 Burr. 341; Brough v. 
Whitmore (1791), 4 Term Eep. 206. 

(q) For the wording of winch Bee p. 384, post. 

m See Arnould on Marine Insurance, s. 447, note (c). For a clause by which 
goods were covered while temporarily placed on a quay, see Ide v. Chalmers 
(1900), 6 Com. Cos. 212 . 

(«) Rodoconachi v. Elliott (1873), L. E 9 O. P. 518, Ex. Ch.; Simon, Israel 
& Co. v. Sedgwick, [1893] 1 U. B. 303, 0. A.; Hyderabad (Deccan) Co. v. 
Willoughby, [1899] 2 (J. B. 530; Robinson Cold Mining Co. v. Alliance Insurance 
Co., [1904] A. O. 359; Bchloes Brothers v. Stevens, [1906] 2 K. B. 665. 

(<) Apollinaris Co. ▼. Nord Deutsche Insurance Co., [1904] 1 K. B. 252. 

(u) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), •. 22. 
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or both, us Lho oaso may bo, covered by the insurance; (4) the sum 
or sums insured ; (6) the name or names of the insurers (v). The 
policy must, moreover, be signed by or on behalf of the insurer, 
providod that in the case of a corporation the corporate seal maybe 
aufticient (a). 

676. A contract for sea insurance other than such insurance as 
is referred to iu the Merchant Shipping Act, 1894, s. 506 (b), 
is not valid unless the same is expressed in a policy (c), which 
cannot be given in evidence unless it is duly stamped (d). And this 
must, except in certain specified cases, be done beforo it is executed ; 
but a policy, although not duly stamped, may, for the purpose of 
2 >roducLion in evidence, be stamped after execution on payment of 
a penalty of £100 (e). 


Marine Insurance Act, 1006 (6 Edw. 7, o. 41), s. 23. 

(a) Ibid., b. 24 (1). As to the execution of contracts by or on behalf of 
companies, see title Companies, Yol. V., p. 299. Moreover, the Stamp Act, 
laOl (51 & 55 Viet c. 39), s. 93 (3) (which is unaffected by the Marino Insurance 
Act (soo ibid., s. 91 (1)), provides that “a tr,urine policy shall not bo valid, 
unless it specifies the particular risk or adventuiv, the names of the subscribers 
or underwriters, and the sum or buius insured "; 3 e Home Marine Insurance Go. 
v. Smith, [ 1898] 2 Q. 13 351, 0. A.; Royal Exchange Assurance Corporation v. 
Sjo/orsakrtngs Akliebolaget Vega, [1902] 2 K. 13. 384, 0. A. ; Empress Assurance 
Corporation v. Rowrtng <fc Co. (1905), 11 Com. Cas. 107. 

(b) 67 & 58 Vi it. c. 60, i.e., against events (loss of life, personal injury, loss 
or damage caused to goods) in rcspoct of which shipowners’ liability is limited, 
when happening without their fault or privity by ss. 502, 603, ibid. See also 
title Shipping and Naviuvtion. This enactment is substituted for that 
mentioned in the Stamp Act, 1891 (54 & 55 Viet. c. 39), s. 93 (1), by tho offoct 
of tho Interpretation Act, 1889 (52 & 63 Viet. c. 63), s. 38 (1). 

(c) Stamp Act, 1891 (54 & 55 Viet. c. 39), 8. 93 (1); Geo forsikrings Akticsthkdbet 

i Skanthnavia Reinsurance Co. of Copenhagen) y. Da Costa, [1911] 1 K. B. 137. 
3y tho Stamp Act, 1891 (54 & 65 Viet. c. 39), s. 93 (2), tho maximum duration 
of tho policy is twolvo months. See p. 382, post. As to what tho policy must 
contain, soo p. 337, ante. 

(d) Stamp Act, 1891 (54 & 55 Viet. o. 39), a 14 (4). See also title Evidence, 
Vol. XIII, p. 516. As to the admissibility in evidence for certain purposes of 
the slip though unstamped, soo p. 348, post. 

(e) Tho Stamp Act, 1891 (64 & 55 Viet. c. 39), s. 95, provides that:—“(1] A 
pol icy of sou ins in ance may not bo stamped at any timo after it is signed or unaer- 
wntton by any person, oxcopt in tho two dases following; that is to say, (a) any 
policy of mutual insurance having a stamp impressed thereon may, if required, 
bo stamped with an additional stamp providod that at the time whon the 
additional stamp is required tho policy has not beon signed or underwritten 
to an amount exceeding'the sum or sums which the duty impressod thereon 
extends to -cover; (b) any policy made or executed out of, but being in any 
manner enforceable within tho United Kingdom, may be stamped at any time 
within ten days after it has boon first received in the United Kingdom on pay¬ 
ment of the duty only. (2) Provided that a policy of sea insurance shall for the 
purposo of production in evidence be an instrument which may legally be 
stamped after tho execution thoreof, and the penalty payable by law on stamping 
the samo shall be the sum of £100.” 

8 . 92 (1) (ibid.) defines the meaning of sea insurance; and s. 97 (ibid.) 
imposes a ponalty of £100 on making or paying a premium or loss upon 
insurance otherwise than by a duly stamped policy or issuing copies of a policy 
not duly stamped (see Gen/orsikrings Aktieselskabet (Skandinavia Reinsurance Co. 
of Copenhagen) y. Da Costa, supra), besides disabling the agent concerned with 
such a policy from recovering any commission eta in respect thereof. 

The Stamp Act, 1891 (54 & 65 Viet. o. 39), Sched., prescribes the stamp duties 
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Sect. 2. —Insurance Policies and their Construction. 

Sub-Sect. 1. —The Insurers: Private Underwriter a and Insurance Companies. 

677. All persons competent to contract (/) may be parties 
to a contract of insurance. A policy may bo underwritten by 
individuals or by a company. In the latter case the corporate seal 
may be sufficient; but the form of execution* may be indefinitely 
varied by the statute, charter, deed, or memorandum of association 
under which the company is constituted ( g ) or tho articles by 
which it is regulated. Where the policy iH underwritten by 
individuals, as in clause 19 of Lloyd’s policy (/t), they sign their 
names at the foot of the policy, writing opposite thereto the sum 
insured by each; and the effect of this is that each makes a 
separate contract with the assured for the amount set opposite 
to his name, the assured thereby acquiring a right of action 
against each separately and not against all jointly (i). 

In 1719 tho Koyal Exchauge Assurance Corporation and tho 
London Assurance Corporation were incorporated with the exclusive 
right of making sea insurances in their corporate capacity ( k ); but* 
this monopoly was taken away in the year 1824 (L). Soon after¬ 
wards a great number of insurance companies were formed, either 
by charter from tho Crown or by special statutes or under the 
provisions of a partnership deed, liut, apart from banking com¬ 
panies, no company, association, or partneiship consisting of more 
than twenty persons formod on or after the 2nd November, 
1862, for the acquisition of gain by the company, association, or 


on policioe of bo.i lucuiuiico. The Stamp Act, 1891 (64 & 66 Viet c. 39), s. 91, 
defines the expiossion “policy of insurance." 

On the question of stamp duties, see, further, Re Teiynmouth and thin rat 
Mutual Shipping Association, Martin's Claim (1872), L. It. 14 Eq. 148, Myth 
& Co.’s Case (1872), L. R. 13 Eq. 529 ; (hnjitrsiknngs Aktieselskabet (Skandmavia 
Reinsurance Co. of Copenhagen ) v. Da Costa, [1911] 1 K. B. 137. In Ni.con v. 
Albion Marine Intuiance Co. (1887), L. ii. 2 Exch. 338, tho court ordered a 
special case to be struck out on the ground that tho action was brought on a 
contract of marine insurance, and it appeared that no stamped policy had over 
beon executed. As to stamp duties, generally, see title Revenue 

(/) See title Contract, Vol. VTL, p. 341. 

(</) Marino Insurance Act, 1906 (6 Edw. 7, e. 41), s. 24 (1); Reid v. Allan, 
Cross v. Same (1849), 4 Exch. 326; Dow Jail v. Allan, Same v. Clark (1849), 19 
T>. J. (q. b.) 41; and see title Companies, Vol. V., pp. 37, 64. 

(A) See note ( p ), p. 340, post. 

(») Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 24 (2); Tyser y. Shipowners 
Syndicate (Reassured ), [1896] 1 Q. B. 135; Leo Steamship Co., Ltd. v. Cordtroy 
(1896), 1 Com. Ous. 300, 379, C. A. As regards the history of the association 
of Lloyd’s, see Arnould on Marino Insurance, s. 77. The association appoints 
agents in all tho principal ports of the world, whoso duty it is to forward regularly 
to Lloyd’s accounts of all departures from and arrivals at their ports, as well 
as of losses and casualties and general information relating to shipping and 
insurance, but these agents are appointed by the corporation of Lloyd's and 
are not agents of the underwriters ( Wilson v. Sulamandra Assurance Co. of St. 
Petersburg (1903), 8 Com. Cas. 129). Tho corporation of Lloyd’s require a 
deposit of securities of the minimum value cf 15,000 to cover the engage¬ 
ments of each underwriting member; see Lloyd's v* Harper (1880), 16 Ch. D. 
290, 0. A. 

(k) Stat. (1719) 6 Goo. 1, c. 18. 

(l) Stat, (1824) 5 Geo, 4, c. U4. , 
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partnership or its members is legal (m), and therefore no marine 
insurance company is legal unless registered under the Companies 
Acts, 1862—1908 (n), or formed in pursuance of some other Act or 
letters patent (o). 

Sub-Sect. 2. — Lloyd’s Policy. 

678. Almost all insurances effected in the United Kingdom aro 
framed on the model of a policy called " Lloyd’s policy,” a copy of 
which iB set out in the note below ( p ). 


Delivered the 

day of-. 18- 

No — 

[STOur ] 
10,000 

lifgregate of ei 
lneured) 


(to) Soo titlo Companies, Yol. V., pp 44, 45. Ah to companies formed before 
1862, see the repealed onactmnnts, stafc. (1841) 7 & 8 Viet. c. lit), and Companies 
Act, 1862 (25 & 26 Viet. c. 89), rs. 209, 210; JIambro' v. Hull and London Fire 
Insurance Co. (1858), 3 H. & N. 789; Re Phoenix Life Aesurance Co., Burges and 
Stock's Case (18G2), 2 John. & II. 441. 

(n) See title Companies*, Vol. V., pp. 25—33. 

(o) Seo Shaw v. Benson (188..), 11 Q. B. D. 563, 0. A. ; Re Padstoiu Total Loss 
and Collision Assurance Association (1882), 20 Ch. D. 137 ; Re Phoenix IaJc 
A ssurance Co., Burges and Stock's Case , supra; Hambro ’ v. Hull and London Fire 
Insurance Co., supra; and see lie Law Car and (lateral rnsurame Corporation, 
Ltd., [1911] W. N. 91; affirmed, f 1911] W. N. 101, C. A. (whethor special 
reinsurance agreement required registration a- mortgage). See also titles 
Companies, Vol. V., pp. 45, 766, 767 ; Partnebsji lp. As to mutual insurance 
and protecting associations or clubs, see p. 504, post. 


(p) Be it known that (1) 

[ ] as well in [ ] own name as 

for and in tho name and names of all and every other person or 
porsons, to whom tho samo doth, may or shall appertain, in p.ut 
or in all; doth make assurance, and causo(2) [ ] 

and them and ovory of them to bo insured, (3) lost or not lost, at 
and from (4) [ ] (5) upon any kind of goods 

and inorchaiulises, and also upon tho body, tackle, apparel, 
ordnance, munition, artillery, boat and other furniture, of and in 
tho good ship or vessel, (6) called tho [ ]; 

whereof is master, under God, for this present voyage (6) [ 

], or whosoever else shall go for master in the said 
ship, or by whatsoever other name or names tho Raid Rhip or tho 
master thereof is or shall bo named or called. 

(7) Beginning tho ndventure upon the said goods and mer¬ 
chandises from the loading thereof aboard tho said ship [ 

]; upon tho said ship, &c. [ ], and so 

shall continuo and endure, during her abode there upon the said 
ship, &c.; and further, until tho said ship, with all her ordnance, 
tackle, apparel, &c., and goods anu merchandises whatsoever, 
Hhall bo arrived at [ ]; upon the said ship, &c., 

until sho hath moored at anchor twonty-four hours in good 
safoty, and upon the goods and merchandises, until the same be 
there discharged and safely landed. 

(8) And it shall bo lawful for the said ship, &c., in this voyage, 

to proceed, and sail to, and touch, and stay at any ports, or places 
whatsoever, [ ] without prejudice to this 

insurance. 

(9) The said ship, &c., goods and merchandises, &c., for so 
much as concerns tne assured, by agreement between the assured 
and assurers in this policy, are and shall be valued at [ 

J. 

(10 ) Touching the adventures and perils which we, the 
assurers, are contented to bear and do take upon us in this 
voyage, they are of the seas, men-of-war, fire, enemies, pirates, 
rovers, thieves, jettisons, letters of mart and counter-mart, 
surprisals, takings at sea, arrests, restraints and detainments of 


(IJ ft (2) Blanks for 
the Dame or unmet 
of the party for 
whom er by whom 
the policy is 
effected. 


(IJ Cliiueo “ lost 
or not lost.'* 

(4) Iff auk for the 
doHCiiption of 
the voyage 
lUHurod 

(1) Clause speci¬ 
fying tho suhjret 
insured 
(6) Blanks for 
the name of ship 
and master 


(7) DcaoiJptlon if 
the commence 
inent, con tin n 
ance, and lei in 
tlon of the risk 


(8) Liberty to 
touch ana stay. 


( 0 ) Valuation 
clause, and blank 
for inserting value. 


(10) Clause 
enumerating the 
perils Insured 
against. 
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679. The language used in this policy, which was introduced skct. 2. 
into England more than three centuries ago, is evidently both Insurance 
ungrammatical and obscure ( q), and would not bo intelligible with- Policies 
out the aid of usage and judicial decisions; but its meaning has and their 
now been determined by certain rules of construction, as well as Construe- 
by usage and statutory provisions (r). The various clauses in 
Lloyd’s policy will be treated separately; but there are certain 
principles of construction and interpretation which apply generally 
to all policies of marino insurance. 


all kings, princes and people of what nation, condition or quality 
soovor, barratry of the master and mariners, and of all other 
perils, losses and misfortunes that luu o or shall como to tho hurt, 
detriment or damage of the said goods and merchandises, and 
ship, &c., or any part thereof. 

(11) And in caso of any loss or misfortune, it shall be lawful nnsueuui 
to the assured, their factors, servant* and assigns, to sue, labour, la,Jonr 
and travel for, in, and about tho defence, safeguards, and recovery 

of tiro said goods and merchandises, and ship, &e , or any part 
thereof, without piejndmo to tins insurance; to the cii.ugos, 
whereof wo tho assuiors will contiibute, each <mo according to tho 
rate and quantity of Ins surn herein assured. 

(12) And it is especially declared and agreed that no acts of ( , 2 ) waivoroiau«* 
tho insurer or insured, in recovering, saving, or preserving the 

property insured, shall bo considered as a waiver or acceptance 
of abandonment. 

(13) And it is agreed by us, tho insurers, that this writing, or (in nannuto 
policy of assurance, shall be of as much foico and effect as the oi um n ^,'hc> <n ° < 
sui ost writing or policy of iissurnmo hoictofoio made in Lombard 

SUeet or in the lloynl Exchange, or elsewhere in London. 

(14) And ho wo tho ns-uinis aro contented and do hereby 

promise, and hind ourselves each one for Ins own part, our toinfommiy™ 
heirs, excoutois and goods, to tho assured, their execute]s, 
administrators and assigns, for the true pei founnneo of tho 


premises. 

(15) Confessing ourselves paid tho consideration duo unto us 
for this assurance by tho assured at and after tho rate of (16) 

(17) In witness whereof we, the assurers, havo subscribed our 
names and sums insured in London. 

(18) N B. Corn, fish, salt, fruit, flour aiul seed arc warranted 
free from average, unloss general, or tho ship bostrandod; sugar, 
tobacco, hemp, flax, hides and skins aro warranted free from 
average under £5 per cent. ; and all other goods, also tlio ship 
and freight, are warranted free from average under £3 per cent, 
unloss general, or tho ship bo stranded. 


(IK) Acknowladf 
menfc of receipt of 
promt um 
(IB) Blank for * 
inserting rat* of 
premium 

(17) Attestation 
cl a upo. 

(18) Common 
memorandum 


(19) C 

£ (sum in figures) A.B. {sum in words day of A.D. 

£ ditto ) C.D. ditto day of A D. 

£ ditto ) E.F. ditto day of ' d. 

{and so on, until the aggregate amount of the difrnnt sum* sub¬ 
scribed by each underwriter equals the amount required to he insured). 


1191 Blank apace 
in which In to Ita 
Inserted the suit 
scrlption of each 
underwriter, the 
sum he insures, 
and the dale of 
his subscription. 


The above form is now embodied in the Marino Insurance Act, 1906 
(6 Edw. 7, o. 41), Sched. I.; soe ibid , s. 30. 

(q) Marsden v. Reid (1803), 3 East, 572, per Lawkenub, J., at p. 579; 
Le Cheminant v. Pearson (1812), 4 Taunt. 367, per Mansfield, C.J., at p. 380, 

(r) See title Custom and Usages, Vol. X., pp. 297, 29S. The various blanks 
in the polioy are generally filled in by written words, and in order to meet the 
exigencies of commerce special clauses are constantly inserted or incorporated 
by way of reference; see, for instance, the York-Antwerp Rules, pp. 508, et seq., 
post. 
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Sub-Sect. 3. —General Rules of Construction of Marine Policies. 

680. A contract of marine insurance is to be construed, like 
all other commercial instruments, so as to give effect to the 
intention of the parties as expressed in the written contract (s). 
The most general rule of construction is that the policy is to be 
construed according to its sense and meaning, as collected in the 
first place from the terms used in it; and these terms are to be 
understood in their plain, ordinary, and popular sense, unless they 
have by the known usage of trade acquired a peculiar meaning 
distinct from the popular sonse of the same words, or unless the 
context evidently points out that they must in the particular 
instance, and in order to effectuate the immediate intention of the 
parties, be understood in some other special and peculiar sense (t). 

681- Of rules of construction which have reference only to the 
words actually used, and not to the admission of parol evidence 
for the purpose of explaining or adding to the contract, one of the 
most important is that full effect must, if possible, be given to 
every provision, written or printed, contained in the policy, 
although it may be one which the assuied would have rejected, 
had it been present to his mind at the time of his entering into 
the contract (it); but greater weight is, in case of inconsistency (a), 
given to a written than to a printed clause, inasmuch aB the 
written words are the immediate language and terms selected by 
the parties themselves for the expression of their meaning, 
whereas tno printed words are a general formula adapted equally 
to their case and that of all other contracting parties upon similar 
occasions and subjects (/>). 

Printed words will, therefore, be considered as struck out 
if they be absolutely inconsistent with the written words, or if it 
be clear that the latter were to be in substitution for the former. 
For instance, the printed clauso 5 (c) describing the subject-matter 
insured is applicable where both ship and goods are insured; but 
the subject-matter really insured in any particular case is always 
specified in writing at the foot or in the margin of the policy, as 
for example, "on goods,” “ ship,” “ freight," “ 100bags ofrice”etc., 


(a) Carr v. Monttficne (1864), 6 B. & S. 408, Ex. Ch., per ErlE, J., at p. 428. 
As to whether a contract made abroad should be construed by English or 
foreign law, see title Conflict of Laws, Vol. VI., pp. 238 et seq., and Royal 
Exchange Assurance Corporation v. Sioforsaknngs Aktiebolaget Vega, [1901] 2 

K. B. 567, 574; affirmed, [1902] 2 K. B. 384, 393, C. A. 

(f) Robertson v. French (1803), 4 East, 130, per Lord Ellen BORO UGH, 0,J. 
at p. 135 ; applied, llart v. Standard Marine Insurance Co. (1889), 22 Q. B. D. 49g 
501, O. A.; Rirrell v. Dryer (1884), 9 App. Gas. 345. See titles Contract, 
Vol. VII., p. 510; Custom and Usages, Vol. X., pp. 260, 297. 

(u) Pearson v. Commercial Union Assurawe Co. (1876), 1 App. Cas. 498; 
Baugh ton v. Empire Marine Insurance Co. (1866), L. E. 1 Exch. 206. 

(a) Gumm v. Tyne (1804), 4 B. & S. 680, per Crompton, J., at p. 707; 
affirmed (1865), 6 B. & S. 298, Ex. Ch. 

(5) Robertson v. French, supra, at p. 136; Joyce v. Realm Insurance Co. (1872), 

L. 71. 7 Q. B. 580, per Blackburn, J., at p. 583; Dudgeon v. Pembroke (1877), 
2 App. Cos. 284, per Lord Penzance, at p. 293. This rule only applies wtoif 
there i» inconsistency betwoen the printed uud the written word?. 

(c) See note (p), p. 340, ante. 
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and in such cases these written words are considered as substituted 
for the printed words, although the latter are not struck out of the 
policy (d). 

For a similar reason no effect will be given to a printed clause in 
a policy where it is inconsistent with the object and purpose of the 
insurance(e). Thus, no effect will be given to the suing and labour¬ 
ing clause contained in a policy of reinsurance (/), or in a policy 
indemnifying the shipowneis against liability to owners of cargo 
for negligence ( g ). 

682. Another general rule of construction is that one has, in 
interpreting an instrument, to look at t^ll the surrounding circum¬ 
stances known to the parties at the time of the making of the 
contract (ft), and that where the words of the contract aro 
ambiguous the acts, conduct, and course of dealing of the parties 
before and at the time they entered into it may and should be 
considered and taken into account with a view of discovering the 
intention of the parties as expressed by thorn in the contract (i). 

683. Words used in a policy may be technical words not 
employed in ordinary language; in such a case evidence may be 
given of their technical meaning as if they were words in a foreign 
language. Again, although the words usod may have an ordinary 
meaning, still evidence may be adduced to show that they have a 
different and peculiar meaning in insurance business or in the 
export or import trade to which the particular insurance relates, 
and effect will be given to such secondary meaning, unless it appears 
from the circumstances of the case or the terms of the policy that 
this was not the intention of the parties (ft). 

Thus, in the memorandum by which underwriters oxempt 


(d) Robert son v. French (1803), 4 East, 130; Maughton v. Ewbank (1814), 4 
Gamp. 88; compare Robinson v. Tobin (1816), 1 Staik. 336; Western Assurance 
Co. of Toronto v. Foote, [1903] 1 K. B. 370. 

(e) Hydarnes Steamship Co. v. Indemnity Mutual Marine Assurance Co., [1895] 
1 Q. B. 500, C. A. (clause us to commencement of risk) ; distinguished, 
Beacon Life and Fire Assurance Vo. v. Oilib (1862), 1 Moo. P. C. C. (n. b.) 73 
(“promises” in fire policy applied to ship). 

(f) Uzidli v. Boston Mamie Insurance Co. (1884), 15 Q. B. D. 11, C. A.; 
Western Assurance Co. of Toronto v. Foote, supra. As to the suing and labouring 
clause, see p. 456, poet. 

(g) Cunard Steamship Co. v. Marten , [1903] 2 K. B. 611, O. A.; uffiiming 
S. C., [1902] 2 K. B. 624, per Walton, J., at p. 627; applied, Western 
Assurance Co. of Toronto v. Foole, supra. 

(A) Carr y. Montejiore (1864), 6 B. & S. 408, Ex. Ch., per Ekle, C.J., at p. 428; 
Lewis y. Great Western Rail. Co. (1877), 3 Q. B. D. 195, 208, C. A. (forwarding 
note). 

(i) Moulder Brothers & Co., Ltd. y. Public Works Commissioner, Public Works 
Commissioner v. Moulder Brothers <£ Co., Ltd., [1908] A. C. 276, 285, P« 0. 
(demurrage clause in contract of sale); Batik of New Zealand v. Simpson, 
[1900] A. 0. 182, 188, P. O.; Montefiore v. Lloyd (1863), 15 O. B. (n. s.) 203 ; 
I mihdey v. Spyer (1870), L. B. 5 G. P. 595, which weie actions on contracts 
guaranteeing that an employee would duly pay over moneys received, and 
decided entirely bv reference to the surrounding circumstances; and see title 
Contract, Yol. VlL, p. 524. 

(ft) Mason v. Skurray (1 780), 1 Park on Marine Insurance, 8th ed., 253. See 
also titles Contract, Yol. Yu., pp. 511 et seq. ; Custon and Usages, Yol. X., 
pp. 260 et seq., 297; Evidence, Vol. XIII., pp. 430,444. 
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themselves from liability on certain perishable articles, evidence is 
admissible to show that tho word “ corn ” is meant to comprehend 
overy sort of grain ( l ), and also beans and peas ( m ), but that it 
does not include rice (n). 

Again, it may be shown that the word “ port ” has in the mer¬ 
cantile sense a more or less extensive meaning than its legal or 
political limits, and in such case effect will be given to its mercan¬ 
tile sense (o). 

684. Where words descriptive of seas or countries have 
among mercantile men a sense differing from their common 
or geographical import, evidence of their mercantile meaning is 
admissible, and effect will he given to such meaning ( p ). Thus, 
whero an insurance is mado “ from London to any port in the 
Baltic,” although among geographers the Gulf of Finland is not 
included in the Baltic, yet upon evidence showing that it is com¬ 
prehended in the Baltic in commercial language the court will give 
this extension to the term 41 Baltic ” in the policy (q). 

Sub-Sect. 4. —Incorporation of Usage. 

685. The language of a marine policy is so general and indeter¬ 
minate that it requires in a far greater degree than most other 
mercantile contracts to be supplemented by evidence of usage. 
Huch evidence is admissible not morely for the purpose of explaining 
ambiguous terms in tho contract (r), but also for tho piupose of 
adding incidents to it, subject, however, always to the following two 
conditions: (1) The usage must not bo inconsistent with the express 
terms of the contract, and (2) it must bo genoral*and notorious 
in insurance business, or in the particular trade to which the con¬ 
tract relates (a). 

Thus on loolcing at Lloyd’s policy it will be found that the voyage 


( l) Moody v. Surridye (1798), 1 Park on Marino Insurance, 8th ed., 245 (malt). 

(m) Mason v. Sknrray (1780), 1 Park on Mniine Insurance, 8th ed., *253. 

(h) Scott v. Bourdilhun (1800), 2 Bos. & P. (n. n.) 213; compare Journu v. 
Bourdieu (1787), 1 Park on Marino Insurance, 8th ed., 245 (salt (loos not inch- ie 
saltpetre); llart v. Standard Marine Insurance Co. (1889), 22 Q. B. D. 499,0. A. 

S arranty against iron includos steel); Hoskins v. Pickersyill (1783), 1 Park on 
armo Insurance, 8th ed., 120 (tael lo and furnituie); Parr v. Anderson (1805), 
0 East, 202 (letters of marque). 

(o) Constable v. Noble (1810), 2Taunt. 403; Payne v. Hutchinson (1808), 2Taunt. 
40.7, n. ; Cockey v. Atkinson (1819), 2 13. & Aid. 460; Broun v. Tayleur (1835), 
4 Ad. & El., 211; Sailinq-ship “ Garston ” Vo. v. Hickie (1885), 15 Q. 11. I). 580, 
O. A., per Duett, M.R.; Hunter v. Northern Marine Insurance Co. (1888), 13 
App Cas. 717, per Lord Watson, at p. 733. 

(p) Uhde v. Walters (1811), 3 Camp. 16; Moxon v. Atkina (1812), 3 Oamp. 
200; lloyal Exchange Assurance Corporation v. Tod (1892), 8 T. L. R. 669; 
and seo titlo Custom and Usages, Vol. X.. pp. 264, 265. In the following 
cases the attempt to prove a special mercantile meaning was unsuccessful:— 
Robertson v. Clarice (1824), 1 Bing. 445; Northey v. Trevillion (1902), 7 
Com. Oas. 201; Birrdl v. Dryer (1884), 9 App. Cas. 345; and see Houghton 
v. Gilbart (1836), 7 C. & P. 701 (dictionary insufficient evidence). 

(y) Uhder. Walters, supra. 

(r) As an example of reference to usage for explaining the terms of a policy, 
see Otago Farmers Co-operative Association of New Zealand v. Thompson, [1910] 
2 K. B. 145. 

(a) Tho Marine Insurance Act, 1906 (6 Edw. 7, o. 41), b. 87, contains the 
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insured is mainly defined by naming the port of departure and the sect. 2 . 
port of destination, bo that the course to be pursued by the vessel Insurance 
on the voyage be tween thosetwoportsmustnecessarilybe determined Policies 
by usage. Ir short, what is usually done on the insured voyage ^ their 
with reference to ship or cargo is understood to bo implied in every Construe- 
policy and to make a part of it as if it were expressed therein (b). ^ on * 

In accordanco with this principle, intermediate voyages and intermediate 
goods landed and stored are held to be covered by tho policy, if voyages, 
there be a general and well-known usage for ships engaged on the 
insured voyage to make such intermediate voyages, or for goods to be 
landed and stored in the course of it (c). 

686. No usage will be allowed to affect a contract of insurance Usage mnat 
unless it be consistent with the express terms of the contract; in be consistent 
other words, evidence of usage is nevor admissible to contradict ^pr^terms 
what is plain (d). Thus where the risk on goods is expressed by of the 
the policy to be “ till discharged and safely landed,” evidence of contract, 
usage will not be admitted to show that this clause moans in tho 
particular trade insured “ until the ship was moored 24 hours in * 
safety,” because this is inconsistent with the plain language of tho 
policy (c). 


following provisions:—“ (1 ) Where any right, duty, or liability would ai ise under 
a contract of marmo insurance by implication of law, it may be negatived or 
varied by express agreement, or by usage, if the usago be such as to bind both 
parties to the contract; (2) The piovisions of this soction extend to anv right, 
duty, or liability declared by this Act which may bo lawfully modified by 
agreement.” See also titles Custom and Usages, Vol. X., pp. 2G3 et seq. ; 
Evidence, Yol. XI IT., p 445. 

(b) Felly v. Royal-Exchange Assurance Co. (1757), 1 Burr. 341, per Lord 
Mansfield, at pp, 347, 350. 

(c) Filly v. Royal-Exchange Assuvance Co., supra; Tierney v. Etheriwjtm 
(1743), cited in Felly v. Royal-Exchange Assurance Co , supra, at p. 348 (as to 
storing goods). Where there was a gen oral usage of tho Newfoundland trade 
that the ships engaged in it after their arrival at Newfoundland wore either 
employed for some tnno in fishing, or made intermediate voyages from ono 
American port to another before beginning to load a cargo on the homeward 
voyage, it was held that under policies at and from Newfoundland such inter¬ 
mediate voyages, although not expressly allowed by the policy, did not affect 
its validity, and did not discharge the underwriters from a loss happening on 
the homeward voyage (Noble v. Ken noway (1780), 2 Doug, f k. n.) 510; Vallance 
v Dewar (1808), 1 Camp. 503 ; Oiujier v. Jennings (1800), 1 Camp. 505, n., per 
Lord Eldon, C. J.). As to tho effect of usages existing* in tho China and East 
Indian trades, see Felly v. Royal-Exchange Assurance Co., supra; Brough v. 
Whitmore (1791), 4 Torm Hop. 206; Salvador v. Ilopkins, Heaton v. Rucker 
(1765), 3 Burr. 1707 ; Gregory v. Christie (1784), 3 Doug. (k. b.)419 ; Fargnhar ■ 
son v. Hunter (1785), 1 Parle on Marine Insurance, 8th ed., 105. Many 
illustrations of the same principle will be found in tho section on deviation, 
duration and commencement of tho risk (see pp. 384, 395, post), where it is 
shown that deviation maybe justified by usage, and that the commencement 
nnd duration of the risk may be affected by the usages of maritime trade and 
business. See also Kingston v. Knibbs (1808), 1 Camp. 608, n.; Moxon v. Atkins 
(1812), 3 Camp. 200; Brown v. Carstatrs (1811), 3 Camp. 161. See also title 
Custom and Usages, Vol. X., p. 297. 

(d) Blackett v. Royal Exchange Assurance Co. (1832), 2 Cr. & J. 244, per Lord 
Ltndhurst, O.B., at p. 249 ; Provincial Insurance Company of Canada y. Leduc 
(1874), L. B. 6 P. C. 224, 235; Hall v. Janson (1855), 4 E. & B. 500 ; Crofts 
v. Marshall (1836), 7 0. & P. 697, 607. 

(•) Parkinson v. Collier (1797), 2 Park on Marine Insurance, 8th ed., 653. 
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687. The usage, in order to be binding, must be general and 
notorious. It need not be a usage of the Whole mercantile world 
of which the court would take judicial notice (/); but the usage 
merely of a particular place or a particular class of persons is not 
binding on other persons unless they are shown to be cognisant of 
it and have contracted with reference to it (g ). The usage, however, 
need not be followed' invariably at all times and by all persons in 
the trade: if it is notorious and prevails generally in the trade, 
the assured and underwriter are presumed to have notice of it and 
are bound by it (h). 

It is also immaterial that the trade itself is of recent origin ; it 
iB sufficient if the usage has existed in such circumstances that 
it may be fairly presumed to be known to persons engaged in the 
trade, and that contracts of insurance relating to it are made with 
reference to such usage ( i ). But the usage, in order to be binding, 
at any rate on persons not cognisant of it, must be one which is 
not unreasonable ( k). 

Usages or rules of practice are often incorporated in policies by 
reference, as, for instance, tho rules known as the York-Antwerp 
Rules (l). An association of English \verage Adjusters holds 
meetings from time to timo at which mles of practice are also 
established, but as these rules are always intended to be altered or 
modified with reference to leading decisions they are not, if incon¬ 
sistent with legal principles, binding on parties to the contract of 
insurance, unless they are expressly incorporated in the policy (m). 


Tho question has arisen, and still seems open to doubt, whether an established 
usage can be excluded by purol agreement. See Fawkes v. Lamb (1862), 31 
L J. (q. ]».) 98 (contract of sale); Arnould on Marine Insurance, 2nd ed., 
p. 577; 1 Phillips, Law of Insurance, s. 594; 1 I)uor on Marino Lisurance, 

1 ). 276 ; 2 Uuer on Marine Insurance, p. 668 ; and tho conflicting judgments of 
lliACKBURN, J., and Cocxbuhn, C.J., in Burges v. Wickham (1863), 3 B. & S. 
669, at pp. 685, 697. It is, however, not of much practical importance, since 
there is no reason why the policy should not be reformed if it be drawu up so 
as not to express the common intention of both parties. See Xenoa v. Wickham 
(1863), 14 C. B. (n. s.) 435, Ex. Ch., per Blackbumn, J., at p. 459. 

(/) Variance v. Dewar (1808), 1 Camp. 503. 

(g) Bartlett v. Pmtland (1830), 10 B. & 0. 760, per Lord TENTEliDEN, C.J., 
at p. 770 ; Gabay v. Lloyd (1825), 3 B. & 0. 793 ; Scott v. Trvivg (1830), 1 B. & Ad. 
605 ; Sweeting v. Pearce (1861), 9 C B. (n. S.) 534; Matvieff v. Crosjitld (1903), 
8 Com. Cas. 120; Stewart v. Aberdeen (1838), 4 M. & W. 211 (where the 
plaintiff's acquaintance with the usage was proved). 

(A) Vail ante v. Dewar, supra. 

m Evidence of usage in one trade is admissible to prove that the same usage 
is binding on those engaged in another tiade of the same kind carried on in the 
same way {Noble v. Kenneway (1780), 2 Doug. (k. b.) 510; and see title 
Evidence, Vol. XUL, p. 446). 

(A) Ougier v. Jennings (1800), 1 Camp. 605, n.; Robinson v. Mollett (1875), 
L. B. 7 H. L. 802, per Bkett, J., at pp. 817, 818 ; and see title Custom and 
Usages, Vol. X., pp. 269, 297. 

[1) For these Buies, see pp. 508 et sea., post. 

(m) See Atwood y. Sellar <fc Co. (1879), 4 Q. B. D. 342, 363; affirmed, Atwood 
v. Sellar (1880), 5 Q. B. I). 286, 289, C. A. See tho rules of practice adopted by 
the Association of Average Adjusters, May, 1908, set out in the Appendix D to 
Arnould on Marine Insurance and hereinafter, for brevity's sake, called “ The 
Average Adjusters’ Buies." In insurance on ships the practice is to incorpo¬ 
rate in voyage and time policies respectively a number of clauses called the 
“ institute voyage clauses ” and the “ institute time clauses," which have been 
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Sub-Sect. 5. —Other Rules of Construction. 

688. The following rales, of a more special and limited 
character, are often applied to policies of insurance. When a 
particular enumeration of causes is followed by such words as 
41 or other,” the latter expression must in somo cases be limited to 
matters ejusdcm generis ( n ). Again, there is .an important rule of 
construction that in marine insurance contracts losses must be 
attributed to their proximate causes. These two rules receive 
full illustration elsewhere (o). 

Moreover, where there is a latent ambiguity as to the subject- 
matter of the policy external evidence is admissible for the purposo 
of identifying it(ji). Finally, where an ambiguity cannot be removed 
by any other rule of construction the maxim “verba chartarum 
fortius accipiuntur contra proferentem ” is applied (q) ; it being, 
however, left for determination in each case, as regards any special 
provision in the policy, whether the insured or the insurer are to 
be considered the proferentes within the moaning of the rule (r). 

• 

Sect. 8. —The Course of Business of Insurance. 

Sub-Seot. -1 .—Insurance Broket's: Course of Business between Broker and 

Underwriter. 

689. A marine policy is generally effected by an insurance broker, 
who actB as middleman between the assured and the insurers, and 
whose business consists mainly in receiving instructions from the 
assured as to the nature of the risk and the rate of premium at 
which the insurance is to be effected (s), communicating these facts 
to the underwriters and effecting tho policy on the best possible 


altered from time to time. They are set out in A mould on Marino Insurance, 
Appendix B. 

(n) For a full explanation of this rule, see Lord Watson’s judgment in Sun 
Fire Office v. Hart (1889), 14 App. Cas. 98, 103, P. C.; and see Bolivia Republic 
v. Indemnity Mutual Marine Assurance Co., Ltd , [1909] 1 K B. 785, 0. A. See, 
f iu ther, p. 446, post. 

S o) See, further, pp. 437 et seq , post. 

p) Macdonald v. Longbollom (1859), 1 E. & E. 977 ; Irvtny v. Richardson 
(1831), 2 B. & Ad. 193 ; Barite of New Zealand v. Simpson, [1900] A. G. 182, V. C. ; 
compare Birrell v. Dryer (1884), 9 App. Cas. 31 j (where the court found no 
ambiguity). See also titles Contract, Yol. Y1L, pp. 523, 527; Deeds and 
Other Instruments, Vol. X., p. 453; Evidence, Vol. XIII., p. 5C8. 

(q) Fowkes v. Manchester and London Life Assurance and Loan Association 
0863), 3 B. & S. 917, 929; Thomson v. Weems (1884), 9 App, Cas. 671, 687 ; Re 
Etherinyton and Lancashire and Yorkshire Accident Insurance Co., [1909] IKB. 
591, 596, C. A. 

(r) It has been said that in dealing with the construction of policies, whether 
life, fire, or marine, an ambiguous clause must be construed against lather than 
in favour of the insurer (Re Fthermgton and Lancashire and Yorkshire Accident 
Insurance Co., supra, per Yauohan Wit.liams, L J., at p. 596) ; but it is sub¬ 
mitted that this proposition is inconsistent with the judgments in the. Mouse 
of Lords in Birrell v. Dryer, supra, and with the other authorities oited in 
note (q), supra, at any rate as regards marine policies, which (unlike fire and life 
policies) are framed in accordance with the slip prepared by the assured’s broker. 
See p. 348, post. 

(«) Where an insurance is effected "at a premium to be arranged" in the 
absence of arrangement, a reasonable premium is payable (Marine Insurance 
Act, 1906 (6 Edw. 7, c. 41), s. 31 (1)). 
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terms fo 1- the assured, paying the premium to the underwriters, and 
receiving irom them whatever may be due from them under the 
policy in case of loss. In theso matters the broker is the agent of 
the assured and not of the underwriters ( t ). 

690. The actual course of the business of marine insurance as 
carried on in London and elsewhere in this country, briefly stated, 
is as follows: A broker on receiving orders from his principal 
to effect an insurance prepares what is commonly known as a 
“ slip,” containing rough notes, suflicient, however, to indicate 
the terms of the proposed insurance. The broker then takes the 
slip round to the various underwriters, who may be private 
Lloyd’s underwriters or underwriters on behalf of corporations. 
Thoso underwriters who are willing to accept the risk signify 
their willingness by initialling the slip for the amounts for which 
they are willing to become insurers. So far as the initials 
on the slip are those of Lloyd’s underwriters a policy is pre¬ 
pared by the broker and taken round by him to the different under¬ 
writers for their signature. Insurance companies, however, 
prepare their own policies; and m order to enable them to do so 
the broker sends to each company a mem <randum of the engage¬ 
ment which the particular company has already entered into by 
initialling the slip (?/). 

691. Tho insurance slip is in practice, and according to the 
understanding of those engaged in marine insurance, the complete 
and final contract fixing the terms of tho insurance and the premium, 
and neither party can without the assent of the other deviate from 
the terms agreed on without a breach of faith ( v ). In accordance 
with this practice it is provided that the contract of marine insur¬ 
ance is deemed to be concluded when the proposal of the assured is 
accepted by the insurer, whether the policy bo then issued or not; 
and for the purpose of showing when the proposal was accepted, 
reference may bo made to the slip or covering note or other customary 
memorandum of tho contract, although it be unstamped (w>. 


it) /impress Asaitraiue Corporation v. Bowring <fc Co. (1900), 11 Com. Cos. 10*. 
(u) For a more detailed statement of this course of business, see Amould 
on Marine Insurance, s. 102. As to the mode in which accounts aio usually 
kept between tbo broker and underwriter, and between broker and assured, 
soo Amould on Marine Insurance, ea. 101, 103. Sometimes insurance brokers 
guarantee tbo solvency of the undcrwritois. In such cases they are said to act 
del credere, or to bo del credere agents (for which see title Agency, Vol. L, p. 153), 
and receive therefor a commission del iredere. This commission is earned by 
entering into the contract of guarantee, and doos not at all depend upon the 
subsequent events ( Caruthers v. Graham (1811), 14 Bust, 578; Couturier v. 
Ilastie (1852), 8 Exch. 40; Harlurg India llubler Co. v. Martin, [1902] 1 K. B. 
778, G. A.). 

(c) lomdes v. Pacific Insurance Co. (1871), L. R. 6 Q. B. 674, 684; affirmed 
(1872), L. R. 7 Q. B. 517, Ex. Ch. (whoro it was hold that, a stamped policy 
being in existence, the slip might bo looked at for the purpose, inter alia, of 
ascertaining the intention of tho parties in pioparing the policy). 

(ia) Maiino Insurance Act, 1906 (8 Edw. 7, c. 41), s. 21. Tnis was also the 
previous law ( Cory v. Patton (1872), L. R. 7 Q. B. 304; Cory v. Patton (1874), 
L. R. 9 Q. B. 577 (any fresh fact coming to the knowledge of the assured after 
the initialling of the slip, but before the execution of the policy itself, need not 
be communicated to the insurers); applied, Lishman v. Northern Maritime 
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Apart from the provisions of the Stamp Act, 1891 (x) (for instance, 
when the contract of insurance is made in a country whore no 
stamp laws are in force), an action may be maintained upon an 
agreement to issue a policy, and specific performance of it may be 
ordered ( y). 

Sub-Seot. 2 .—Payment of Premiums. 

692. Unless otherwise agreed, the duty of the assured or his agent 
to pay the premium and the duty of the insurer to issue the policy 
to the assured or his agent are concurrent conditions, and the insurer 
is not bound to issue the policy until payment or tender of the 
premium (a). 

Unless otherwise agreed, where a marine policy is effected on 
behalf of the assured by a broker, the broker is directly responsible 
to the insurer for the premium, and the insurer is directly respon¬ 
sible to the assured for the amount which may bo payable in respect 
of losses or in respect of returnable premium (ft). 

Where a marine policy effected on behalf of the assured by a 
broker acknowledges the receipt of the premium, such acknow-, 
ledgment is, in the absence of fraud, conclusive as between the 
insurer and the assured, but not as between the insurer and 
broker (c). 

It follows from the above provisions that as a general rule the 
assured is liable to the broker for premiums as money paid, whether 
or not they have been paid over by the broker to the underwriter. 

Insurance Co. (1875), L. It. 10 0. P. 179, Ex. Ch.). By the Marine Insurance Act, 
1906 (6 Edw. 7, c. 41), s. 89: “ Whore there is a duly stamped policy, roforonce 
may be made as heretofore to the slip or covering noto in any legal pro¬ 
ceeding.” See lonides v. Pacific Insurance Co. (1871), L. It. 6 Q. B. 674, 678. 
As to the qualification of the Marine Insurance Act, 1906 (6 Edw. 7, c. 41), 
ss. 21, 89, by b. 91 (1) (a), ibid., see Glasgow Assurance Corporation v. Symondscn 
A Co. (1911), 104 L. T. 251, per Sokutton, J., at p. 258. 

(x) 54 & 55 Viet. c. 39. 

(y) Bhugwandass v. Netherlands India Rea and Fire Insurance Co. of Batavia 
(1880. 14 App. lias. 83, P. 0.; Royal Exchange Assurance Corporation v. Tod 
(1892), 8 T. L. B. 000. 

(a) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 52. It is not easy to 
ascertain tho effect this provision was intended to havo. It sooms that it cannot 
have any application to a policy effected at Lloyd’s with individual under¬ 
writers, as, even if thoy can be considered as issuing a policy, it is in fact 
underwritten without any such tender or payment, nor can it apply to any 
insurance (whothor by companies or at Lloyd’s) in those cases in which tho 
premium is paid or deemed to have been paid on or before effecting tho policy. 

lb) Ibid., s. 53 (1). 

(c) Ibid., s. 54. Ss. 63 (1), 54 (ibid.), ombodiod the law laid down in previously 
decidod cases; see Power v. Butcher (1829), 10 B. & 0. 329, 340, 347 ; Dalzell v. 
Mair (1808), 1 Camp. 633; De Oaminde v. Pigon (1812), 4 Taunt. 246; Airy v. 
Bland (1771), 2 Park on Marine Insurance, 8th ed., 811 ; Xmas v. Wickham 
(1863), 14 0. B. (n. s.), 435, per Blacoujin, J., at p. 456, Ex. Ch. ; (1867), L. R 
2 II. L. 296, per Lord Cn elmsfobd, L.C., at p. 319 ; see also Lament, Nisbett A Co. 
v. Hamilton , [1907] S. C. 628 ; Untverso Insurance Co. of Milan v. Merchants 
Marine Insurance Co., [1897] 2 Q. B. 93, C. A. In the last case the policy, which 
was offected by a company, did not contain an acknowledgment of the receipt 
of the premium, and contained a promise by tho assured to pay it. It is 
doubtful, however, whether the decision is not impliedly overruled by the 
Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 53 (1). See also Roberta v. 
Security Co., [1897] 1 Q. B. Ill, C. A., and the comments on this casein Equitable 
Fire and Accident Office, Ltd. v. The Ghing Wo Hong, [1907] A. 0. 96, P. C. 
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Suu-Skct. 3. — Set-off of Premiunu and Lome between Broker and Underwriter. 

693. A claim under a policy, whether the loss be total or partial, 
is a claim for unliquidated damage (d), so that losses and premiums 
could not be set oil against each other under the statutes of 
set-off (e); nor are they now the subject of set-off, but by virtue of 
the Judicature Acts, the broker, in an action brought by the 
insurers against him for premiums, can counterclaim, at any rate, 
to the extent to which he could recover on the policies for his own 
use and boneiit (/). 

Where the broker or the underwriter becomes bankrupt, there 
can be no counterclaim in an action brought by either of them 
against the other, inasmuch as no action can be maintained against 
the trustee of a bankrupt’s estate for a debt due from the bankrupt^). 
But although no counterclaim in the ordinary sense of the word 
can be maintained, there may be a right of set-off under the mutual 
credit clause of the Bankruptcy Act, 1883 (h), and the following 
are the rules of law in respect of setting off losses under that 
clause. 

Where bankruptcy of the underwriter has intervened, and the 
action is brought by the trustee of the bankrupt’s estate, the 
broker who has effected the policy in his own name and on his own 
account, or in his own name, but on account of his principals 
(provided in this last case he has also a lien on the policy to the 
extent of his set-off) (i), may set off losses allowed to him in 
account by the underwriter before his bankruptcy, though 
unadjusted; such losses being mutual credits within the meaning 
of those words in the Bankruptcy Act, 1883 ( j). 

But where the broker effects the policy both in the name and on 
account of his principal; or where, when effected in his own name, 
but on the principal’s account, he has no lien on it, or where he 
effects it in his own name, but expressly on the face of the policy as 
agent, he has no such right of set-off. He has no such right 
eveu though he acts under a del credere commission, for such a 

((i) CusteUi v. Hod din <j ton (1852), 1 E. & B Gfi; LucJcie v. Itushby (1853), 13 
C. B. 864; Thomson v. Redman (1843), 11 M. & W. 487; PeHas v. Neptune 
Marine Insurance Co. (1879), 5 0. V. D. 34, C. A.; and see Swan and Cleland's 
Graving Dock and Slipway Co. v. Ma 'itime Insurance Co. and Croshaw, [1907] 1 
If. B. 117, 123; Baker v. A<Iam (1910), 15 Cora. Cue. 227. As to the application 
of R. S. C., Ord. 14, to a policy against default in payment of a sum of money, 
see Dane v. Mortgage Insurance Corporation, [1894] 1 Q. B. 54, 0. A. 

(e) Stat. [1728) 2 Goo. 2, o. 22, and fitat. (1734) 8 Geo. 2, c. 24; repealed by 
Statute Law Revision .and Civil Procedure Act, 1883 (46 & 47 Viet. c. 49), s. 4. 
See now R. S. 0., Ord'. 19, r. 3; and titles Equity, Vol. XIII., pp. 103, 163; 
Set-off and Counterclaim. 

(/) Young v. Kitchin (1878), 3 Ex. D. 127; Newfoundland Government v. 
Newfoundland Rail. Co. (1888), 13 App. Cas. 199, P. C. 

(y) See title Bankruptcy and Insolvency, VoL II., p. 60. 

(A) 46 & 47 Viot. c. 52, s. 38 ; see title Bankruptcy and Insolvency, 
Vol. II., p. 211. 

(») Davies v. Wilkinson (1828), 4 Bing. 473. As to lien on the policy, see 
p. 351, post. 

(j) 46 & 47 Viet. c. 52, s. 38. Soe Grove v. Dubois (1786), Term Rop. 112 (as 
oxplained by Lord Ellenborouoh, O.J., in Parker v. Smith (1812), 16 East, 382, 
at p. 386); Roster v. Mason (1813), 2 M. & S. 112; Parker v. Beasley (1814), 2 
M. & S. 423. 
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commission, being a contract wholly between the broker and the 
assured, cannot affect the mutual rights and liabilities of the broker 
and the underwriter, and therefore does not, per se, entitle the 
broker to hiB right of set-off (k). 

Sub-Seot. 4.— Return of Premiums on Seduction of Risk. 

694. The amount of premiums ultimately payablo to the under¬ 
writer may frequently depend on contingencies which cannot at 
once be ascertained, as for instance where it is agreed that the 
premium should be reduced if the ship should sail on or before a 
specified day, or in case of short interest. In such cases there is 
a returnable premium, and unless otherwise agreed, where a marine 
policy is effected on behalf of the assured by a broker, the insurer 
is directly responsible to the assured in respect of returnable 
premium ( l ). 

* 

Sub-Sect. 5.— Insurance Agent's Lien on the Policy. 

695. The policy when offected becomes the property of the 
assured, who may maintain trover for it subject to any lien which' 
the broker may have for premiums and commissions or for the 
general balance of his insurance account (in). 

Where the policy is left by the assured in the broker’s hands, 
the broker has, unless otherwise agreed, as against the assured, a 
lien upon the policy for the amount of the premium and his 
charges in respect of effecting the policy; and, where he has dealt 
with the person who employs him as a principal, he has also a lien 
on the policy in respect of any balance on any insurance account 
which may be due to him from such person, unless when the debt 
was incurred he had reason to believe that such person was only 
an agent (to). 

A person who though not an insurance broker is the mercantile 
agent in this country of a merchant abroad, has a lien on the policy 

(4) Wilson v. Creighton (1782), 8 Doug. (k. B.) 132; Camming v. Forester 
(1813), 1 M. & S. 494; Roster v. Eason (1813), 2 M. & S. 112; Parker v. Beasley 
(1814), 2 M. & S. 423; Davies v. Wilkinson (1828), 4 Bing. 573; Lee v. Bullen 
(1858), 8 E. & B. 692, n. ; Baker v. Langhorn (1816), 4 Camp. 396; S. 0. 6 Taunt. 
519; Peels v. Northcote (1817), 7 Taunt. 478. These rules are (as is rightly stated 
in Arnould on Marine Insurance, s. 118) the rosult of the cases cited in this and 
the two preceding notes. 

(Z) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 53 (1); soo p. 349, ante. 
See further, as to return of premiums, p. 496, post. The mode m which it 
was customary to deal with returnable premiums as between the assured, the 
broker, and the underwriter, and the rules of law which were applicable in the 
ease of the death or bankruptcy of the underwriter, are set out m Arnoulil on 
Marine Insurance, as. 116—118. Such custom no longer exists, and returns 
of premium are now dealt with as losses or averages. The underwriter is 
credited with the initial premium, and if a return is afterwards found to be due, 
it is adjusted on the policy and credited to the broker, just as a loss would be 
adjusted or credited. It suffices, therefore, to refer to the above-mentioned 
sections of Arnould for the old custom and the law appertaining thereto. 

(m) Harding v. Carter (1781), 1 Park on Marine Insurance, 8th ed., 4, per 
Lord Mansfield, 0. J. 

(») Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 53 (21 See Fairfield 
Shipbuilding and Engineering Co., Ltd. v. Gardner, Mountain d> (Jo., Ltd. (1911), 27 
T. L. R. 281 (broker estopped as against real principal from setting up general 
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which he is r uthorised to effect, for the general balance due to him 
or becoming due on his account with his principal while the policy 
remains in his hands (o) or in those of an insurance broker 
employed by him(jp). 

The general lien of an insurance broker or agent is, however, 
confined to the balance of the insurance account, and does not 
comprehend transactions between the broker and the assured on a 
distinct account having no relation to insurance, but where bank¬ 
ruptcy intervenes, money becoming due under such transactions 
may be the subject of set-off under the mutual credit clause of the 
Bankruptcy Act, 1883 ( q ). 

The lien of an insurance broker or agent, like the lien of every 
agent, is extinguished when he voluntarily delivers up the policy 
to his principal or his order, or if he parts with the policy wrong¬ 
fully as by pledging it as his own, but not if it is taken from him 
by force or fraud or parted with by him in mistake (r). If after it 
has been parted with it comes again into the broker’s possession, 
his particular lien revives (s). 

If an insurance broker, having a lien on a policy, be summoned 
as a witness to produce it under a subpoena duces tecum in an action 
by the assured against the underwriter, he is compellable to produce 
the policy, but the court will, if the plaintiff obtains a verdict, 
prevent the money from being paid over to him until the broker’s 
lien is satisfied *a). 

Sub-Sect. (5.— Settlement of Losses, and Usage of Lloyd's in respect thereof. 

696. The assured generally leaves the policy with the broker, 
or hands it to him in order that he may settle the amount of 
loss (6) with the underwriter and obtain payment from him; and 
it seems that in such case the broker has ostensible authority to 
settle the loss and receive payment of the money (c). 

lieu ; question whether lien on policies extended to proceeds collected thereunder 
left open). This statutory provision embodies the law laid down in the following 
cases .—soe for the affirmative proposition, Man v. Shiffner (1802), 2 East, 528 ; 
Olive v. Smith (1813), 8 Taunt. 56; Westwood v. Bell (1816), 4 Camp. 349, 353 
Munn v. Forrester (1814), 4 Camp. 60; Qodin v. London Assurance Co. (1758), ) 
Burr. 489, 493 ; and for the qualification, Maanss v. Henderson (1801), 1 East, 
335; Man v. Shtffner, supra ; Snook v Davidson (1809), 2 Camp. 218 ; Lanyon v, 
Blanchard (1811), 2 Camp. 597, as explained in Westwood v. Bell, supra; Cahill 
v. Dawson (1857), 3 0. B. (n. 8 .) 106; Maspcns y llermano v. Mildred (1882), 9 
Q. B. D. 530, 543, C. A.; affirmed sub nom. Mildred v. Maspons (1883), 8 App. 
Cas. 874. 

(o) See Qodin v. London Assurance Co., supra. 

S p) Man v. Shiffner, supra. 

3 ) 46 & 47 Viet. c. 52, s. 38. See Olive v. Smith, supra. See, also, Bose 
v. Hart (1818), 2 Moore (o. P.), 547, 1 Smith, L. 0., 11 th ed., 298; and p. 350, 
ante. 

fr) See title Agency, YoL I., p. 197. 

(a) Levy v. Barnard (1818), 8 Taunt. 149. As to whether and to what 
extent his general lien may revive, see 2 Duer on Marine Insurance, pp. 290, 
359, 360 ; and see title Liens. 

(a) Hunter v. Leathley (1830), 10 B. & C. 858; 2 Duer on Marine Insurance, 
pp. 294, 297. 

(5) As to the responsibility of the insurer to the assured for the amount pay¬ 
able in respect of losses, see p. 349, ante. 

(e) Xenos v. Wickham (1863;, 14 C. B. (n. s.) 435, Ex. Ch., per Blackbuen, J., at 
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In the absence of an express or implied agreement to that effect, Sect. 3. 
the broker has only authority to receive payment of losses in cash, The Coarse 
and has no authority to bind the assured by a mere settlement of of Business 
the loss in account between him and the underwriter (d). In °f 
the case, however, of Lloyd’s underwriters, the claims for losses Insurance, 
fall due seven days after they have been settled, and it is customary 
to carry on current accounts between the broker and the under¬ 
writers, setting off Jossos against premiums and passing cheques for 
the balance due at the end of each quarter. But as this usage is 
not a general one and only prevails at Lloyd’s, the assured, unless 
proved to be cognisant of it and to have assented to it, can recover 
the loss against the underwriter, although the claim has, between 
broker and underwriter, been settled and passed into account (<?). 

On the other hand, if the assured is proved to have been apprised 
of the usage and to have assented to it, he is bound by it and 
cannot recover from the underwriter claims so sottled and passed 
into account (/). But, in this case, the broker, having deprived 
the assured of all rights remaining against tho underwriter, wdl 
be liable to the former for the amount as monoy had and received, 
to his use, and will, in an action by tho assured, be estopped from 
saying that he has not such money in his hands for the plaintiff’s 
use (g). 

When the broker has been expressly instructed to effect tho 
insurance at Lloyd’s, this fact may justify the inference that the 
assured has consented to be bound by the usago (k). 

Guu-S'ect. 7 .—Recovery bade oj Payments for Losses and Premiums in case 

of Mistake, Illegality etc. 

697. Where an underwriter has, by mistake, paid a loss to the Recover? 
broker to which tho assured is not entitled, ho may recover it back backi ? 

case of 

... mistake 

p. -Kit, a minority judgment which was supported on nppoal (1867), L. R. 2 illegality etc. 
A. 1j 296; Sweeting v. Penne (1859), 7 C. 13. (n. s.) '119; offinned (1861), 
it 0 B. (n. 8 .) 531, Ex Oh.; Suit v. Irving (1830), 1 13. & Ad. 605; I.eggs 
t. Ilyas, Mostly & Co. (1001), 7 Com. Cas. 16. As to payment by hill, boo lime 
Brothers v. Steamship Insurance Syndicate (1895), 72 L. T. 70, C. A. 

(d) Jell v. Pratt (1817), 2 Stark! 67; Todd v. Retd (1821), 4 TS. & Alii. 210 , 

UnsseH v. liangley (1821), 4 B. & Aid 395; Bartlett v. Penthmd (1830), 1013. & C. 

760, and cases cited m not© (c), p. 352, ante; and see Mat nr f v. Qrosfiehl (1903), 

S Com. Cas. 120 (where it was held that Swteting v. Pearce, supra, is not 
overruled by llobinson v. Mollctt (1875), Ij. R. 7II. Ij. 802). See also Re Law Car 
and General Insurance Corporation, Ltd., [1911] W. N. 91; affirmed, [1911] W. N. 

101, O. A. (agreement for payment of premiums into joint account and deduction 
of losses therefrom). 

(«) See note (d), supra. 

(/) Stewart v. Aberdein (1838), 4 M. & W. 211 ; see cases cited in note (d), 
supra; compare Macfarlane v. Giannacopulo (1858), 3 H. & N. 860, at p. 866; 

Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s, 87, and as to the binding 
effect of usages, see p. 314, ante. This usago does not extend to dealings between 
brokers and insurance companies (Nine Brothers v. Steamship Insurance Syndicate, 
supra). 

( g ) Andreiv v. Robinson (1812), 3 Camp. 199; Wilkinson v. play (1814), 6 
Taunt. 110. As to estoppel by representation gonerally, see title Estoppel, 

Vol. XUL, pp. 367 et tea. 

(A) Bartlett v. Pentlana, supra, atp. 770 ; Stewart v. Aberdein , supra; Sweeting 
v. Pearce (1861), 9 C. B. (N. s.) 534, 541, Ex. Oh. 

H.L.—-XVII. 
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from the broker if the latter has not paid it ever to his principal, or 
settled in account with him in such manner as amounts to pay¬ 
ment (i). Merely passing it into account is not for this purpose 
equivalent to payment ( k ). 

A premium paid upon an illegal insurance is not in general 
recoverable, though the underwriter cannot be compelled to pay the 
loss (l). 

It seems that an agent, to whom moneys have actually been 
paid to the use of a principal, cannot withhold them from him on 
the ground that the transaction out of which the payment arose 
was illegal. Therefore, whero a loss has actually been paid over by 
the underwriter to the broker, the latter cannot, in an action for 
money had and received to the use of the assured. Bet up as a 
defence the illegality of the insurance (to). But where the money 
has not been paid but only allowed in account, premiums on 
illegal insurances may be stopped by the assured while in the 
hands of the broker, and the underwriter cannot recover them 
from the broker (n). Moreover, the insurance agent cannot dispute 
the title of his principal, and cannot, after receiving money for 
him in that capacity, set up that he did not so receivo it, but only 
received it for the benefit of some other person (o). 

Sect. 4. —Insurance Agents. 

Sub-Sect. 1 .—Authority to Insure. 

698. A person may have express or implied authority to insure 
on behalf of anotlior, but unless ho has such authority, he cannot 
recover the premium from the other person ( p ). 

699. A partner has implied authority from other members of 
the firm to procure an insurance to be effected for them and 
himself on partnership property ( q ), but this rule does not apply 


(i) Butler v. Harrison (1777), 2 Cowp. 565; Holland y. Russell (1861), 1 B. & 
S. 424 ; (1863), 4 B. & S. 14. 

(k) Butler v. Harrison, ‘supra. 

(l) Lowry v. Bourdieu (1780), 2 Doug. (k. b ) 468; Alikins v. Jujk (187V j, 2 
0. P. D. 375. For the full treatment of this subject, see pp. 501 et seq., and 
pp. 557 et seq., poet. 

(m) Farmer v. Russell (1798), 1 Dos. & P. 296, Be Mottos v. Benjamin (1894), 
63 L. J. (o. B.) 248; O’Sullivan v. Thomas, [1895] 1 Q. B. 698 ; Burge v. Ashley 
and Smith , Ltd., [1900] J Q. B. 744, 0. A. 

(n) Edgar v. Fowler (1803), 3 East. 222. 

(o) Roberts v. Ogilby (1821), 9 Price, 269; Dixon v. Hamond (1819), 2 B. & 
Ala. 310. If Bell y. Jutting (1817), 1 Moore (c. p.), 155, be inconsistent with 
these two cases it must be considered to be overruled by them. See also Dixon 
y. Hovill (1828), 4 Bing. 665. By the Marine Insurance Act, 1906 (6 Edw. 7, 
c. 41), s. 91 (2), the rules of the common law relating to principal and agent 
apply to the case of the assured and broker. As to these rules, generally, see 
titles Agency, Vol. I., pp. 145 et am., 159 ; Estoppel, Yol. XIII., p. 407. 

(p) French y. Backhouse (1711), 5^Burr. 2727 ; and see note ( 5 ), infra. Although 
a person may have no authority to insure on behalf of another, still, if he does 
so, the latter may ratify the insurance even after the knowledge of the loss 
(Mai'ino Insurance Act, 1906 (6 Edw. 7, c. 41), s. 86 ). See, further, p. 349 
onro, and 355, post, and oompare title Agency, Vol. I., pp. 173 et seq. 

(q) Partnership Act, 1890 (53 & 54 Viot. 0 . 39), b. 0 . As to partnership 
generally, see title PabtNKKBHIP. 
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to part owners (r) unless they are jointly interested in the particular 
adventure insured in such a manner as to be partners therein' (*). 

A consignor or commission agent to whom funds are remitted 
for the purpose of purchasing and shipping goods for his employer 
has not, merely as consignor, an implied authority to insure the 
goods on behalf of his principal, but such authority can be inferred 
from the established course of dealing between the two parties or 
by the usage of a particular trade (t). 

As regards the consignee, he has not, merely as consignee, 
implied authority to insure on behalf of the consignor, and cannot 
therefore charge him with the premiums (a). But where he has 
made advances on the goods consigned to him, he acquires 
authority to insure them, and can effect a policy to the amount 
of the insurable value, and then, by alleging the interest in 
himself and his consignor, he can recover the whole amount from 
the underwriters (b). 

700. An authority to insure may generally be revoked at any 
time before a binding contract of insurance has been entered 
into (c). 

Sub-Seot. 2.— Duty to Insure. 

701. The next question to be considered is, whether a person to 
whom an order to insure has been transmitted is bound to accept 
such order, and is liable if he does not duly comply with it. On 
this subject the following rules have been laid down (d) :— 

(1) Where a merchant abroad has effects in the hands of his 

(r) Bell v. Humphries (1818), 2 Stark. 315 ; Roberts v. Oytlby (1821), 9 Price, 
269,282. 

(a\ Robinson ▼. Qleadowe (1835), 2 Bing. (n. o.) 156. 

m 2 Duer on Marine Insurance, pp. 101, 104. 

fa) Ibid., pp. 107, 108. 

(b) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 14 (2); 2 Duer 
on Marine Insurance, p. 106; Wolff v. Ilorncastle (1798), 1 Bos. & P. 316 ; 
Carruthers v. Sheddon (1815), 6 Taunt. 14; Oraufurd v. Hunter (1798), 8 Term 
Bep. 13,23; Ebsworth v. Alliance Marine Insurance Co. (1873), L. R. 8 O. P. 596. 
Iu Cornwall. Wilson (1750), 1 Yes. Sen. 509,Lord Habdwicike, L.C., at p. 511, 
expressed an opinion that a merchant who has ordered goods from a foreign 
correspondent, if he justifiably refuses to receive them and elects to reship, has 
an implied authority to insure thorn on behalf of the consignor. It is submitted, 
howover, that this opinion is probably incorrect, since the consignee in such 
case ib not bound to roship, and need only give the consignor notice of his 
refusal to accept the goods (see Sale of Goods Act, 1693 (56 & 57 Viet. o. 71), 
s. 36; and title Sale oe Goods). 

(c) It seems, however, extremely doubtful whether a revocation would be 
effective after an insurance slip or covering note has boon signed. Soe p. 348, 
ante. If the authority to insure is given for the purpose of being, or as part of, 
the security of a consignee who has made advances, such authority may be 
irrevocable within the principles laid down in Smart v. Sandars (1848), 5 £■ B. 
895, 917, 918. See title Agenoy, Yol. I., p. 228. 

(d) Smith v. Lascelles (1788), 2 Term Bep. 187, psr Buixeh, J., at pp. 188—190; 
2 Diler on Marine Insurance, pp. 124, 125, 127, 128. The Sale of Goods 
Aot, 1893 (56 & 57 Yiot. o. 71), s. 32 (3), enacts that unless otherwise agreed, 
where goods are sent by the seller to the buyer by a route involving sea transit 
under circumstances in which it is usual to insure, the sellpr. must give such 
notice to the buyer as may enable him to insure them during jt^eir sea transit, 
and if the seller *«l» to do so, the goods shall be deemed tb Mat hid risk during 
suoh sea transit. As to carriage by sea, see title Shipping and Navigation. 

n 2 
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agent or correspondent here, he has a right to expect that the 
agent will comply with an order to insure, because he is entitled to 
call his money out of tho other’s hands when and in what manner 
he pleases. 

(2) Where the merchant abroad has no effects in the hands of 
his correspondent here, but the course of dealing between them has 
been such that the one has been used to send orders for insurance 
and the other to execute them, the former has a right to expect 
that his orders for insurance will still be obeyed unless the latter 
gives him notice to discontinue that course of dealing. 

(3) Where the merchant abroad sends bills of lading tc his 
correspondent here with an order to insure as the implied con¬ 
dition on which he is to accept tho bills of lading, and the 
correspondent accepts the bills of lading, ho must obey the order, 
for it is one entire transaction, and the accejitance of the bills 
of biding amounts to an implied agreement to perform the 
condition (e ). 

702. Where the merchant abroad lias, under the first and 
second of the above-mentioned rules, a right to expect that liis 
order to insure will bo complied with, it 1-1 the duty of the agent, if 
ho does not intend to accept the order, to give prompt notice to 
the merchant, so that the latter may have tho opportunity of 
offecting the insurance elsewhere, and if in consequence of his 
failuro to give due notice no insurance be offocted, the agent will be 
answerable for the loss arising from his default (/). 

Sub-Sect. 3 .—Duty to use due Care. 

703. Tho liability of an insurance agent to his employer is 
determined by tho principles of the law of agency (#). As to 
tlieso, it is sufficient here to make the following general statement:— 

A person who, voluntarily and without any kind of consideration, 
promises to procure an insurance is not liable to an action for non¬ 
feasance, becauso there is no consideration for his promise; but if 
he in fact enters upon the performance of his undertaking, he is 
legally bound to use due caro and skill in relation thereto (k). 
All agents, whether paid or unpaid, skilled or unskilled, are under 
a legal obligation to exercise due care and skill in performance of 
the duties which they have undertaken, a greater degree of care 
being required from a paid than from an unpaid, and from a 
skilled than from an unskilled, agent. The quostion in all such 


(e) See note (<£), p. 355, ante. 

(/) Smith v. Laacelics (178S), 2 Terra Hop. 187; Smith v. Price (18G2), 2 
P. & F. 748 (measure of damages) ; compare Prince v. Clark (1823), 1 B. & 0. 
18(5, 189; see also Callander v. Oelricka (1838), 5 Bing. (N. 0 .) 58, and the 
criticism of that case in 2 Duer on Marino Insurance, pp. 222—225. 

( 7 ) See title Agency, Vol. I., p. 185. 

(A) If a man after taking a trust upon himself miscarries in tho performance 
of his trust, an action will lie against him for that, though nobody could havu 
compelled him to do the thing ( Coyga v. Bernard (1703), 2 Ld. Baym. 909, per 
Hoi.t, O.J., at p. 919; 1 Smith, L. 0., Uth ed., 173, 187). See also Wilkinson 
v. Coverdale (1793), 1 Esp. 75, following Wallace v. Tellfair (1786), 2 Term Bep. 
188, n., where the principle waB applied to insurance agency, ana title Agency, 
Vol. I., p. 185. 
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caseB is whether the act or omission complained of is inconsistent b*ot. 4. 
with that reasonable degree of care and skill which persons of Insurance 
ordinary prudence and ability might be expected to show in the Agents.- 
situation and profession of the agent (i). 

Every insurance broker is assumed to be skilled in matters Presumed 
relating to insurance and to know the ordinary well-settled rules of qualifications, 
insurance law (j). He will, therefore, be held liable if he fails to 
communicate to the underwriter the time of the ship’s sailing or 
any other information which may be material (k). He is further 
bound to know all the details necessary to make the policy a 
legally valid instrument (I), and to insert in the policy the 
ordinary risks and such customary clauses as are proper in respect 
of the insured voyage (m). 

The agent is, of course, bound to obey the express orders of his Duty to obey 
principal (h), but if those orders are so ambiguous as to be on ? er ?^ 
reasonably susceptible of two distinct meanings and the agent bond pr,n0 p ' 
fide acts upon one of them, he will, according to the ordinary laws 
of agency, be held justified in so doing and will be exempt from 
liability (o). 

704. A broker who effects an insurance with an underwriter is insuranca 

not his agent, and is under no legal liability to him to use care or broker only 
skill in effecting the insurance (p). agent of 

705. The question whether an insurance broker has exercised Admissibility 
reasonablo care or skill is a question of fact ( q ), but there are two of evidence 
conflicting decisions as to the admissibility of the evidence of towa P ntof M 
persons engaged in the same business as to what would have due cure and 
been in the circumstances the conduct of a broker of reasonable Bkin - 

care and skill (r). It is submitted that (a) such evidence is 
admissible. 


(t) Chapman v. Walton (1833), 10 13ing. 57, per Tindax, C.J., at p. C3; and 
see Ilurrell v. Bullard (1SG3), 3 F. & F. 445. 

(j) Chapman v. Walton, supra, per Tindax, 0. J. 

(A) Maydew y. Forrester (1814), 5 Taunt. 015; Wake v. Atty (1812), 4 Taunt. 
493. See Marine Insurance Act, 1906 (6 Edw. 7, c. 41), ss. 19, 20. 

(?) Turpin v. Bilton (1843), 5 Man. & G. 455; see, however, Wake y, Atty, 
supra. 

(m) Mallough v. Barber (1815), 4 Camp. 150; Park y. diamond (1816), 4 Camp. 
344; compare Comber v. Anderson (1808), 1 Camp. 523; Moore y. Mourgue (1776), 
2 Cowp. 479. 

(») Yu ill & Co. y. Robson, [1908] 1 K. B. 270, 0. A.; Closer y. Ootuie (1813), 1 
M. & S. 52. 

(o) Fomin y. Oswdl (1813), 3 Camp. 357; Ireland y. Livingston (1872), 
L. R. 5 H. L. 395; compare Yuill Jb Co. y. Robson, supra; and boo Moore v. 
Mourgue, supra; Comber v. Anderson, supra. 

(p) Empress Assurance Corporation y. Bowring & Co. (1905), 11 Com. Cas. 107; 
Glasgow Assurance Corporation y. Symondaon <& Co (1911), 104 L. T. 254. 

(7) Ilurrell y. Bullard, supra. 

(r) Campbell v. Rickards (1833), 0 B. & Ad. 840, in which case such evidence 
was held to be inadmissible; Chapman v. Walton, supra, in which case it was 
held admissible. 

(«) By analogy to the practice in admitting evidence as to what are material 
facts to be disclosed (see title Evidence, Yol. XIII., p. 4S0), and in accordance 
with the principles laid down by Tindax, C.J., in Chapman y. Walton, supra. 
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Insurance the principal must not only prove that the agent was in default, but 
A gent s, must also establish that he has sustained damage by reason of 
in action for such default. If the insurance ordered by the assured is an illegal 
negligence insurance, no action will lie against the agent for not effecting 
be m roYed UBt ^ ^ the underwriters could have successfully resisted a 

proT ' claim under the policy on the ground of breach of an express or 
implied warranty, deviation (a), or the like, the principal cannot 
recover damages from the agent for not effecting the policy, nor for 
negligence in reference thereto, unless perhaps it be clearly shown 
that the underwriter would not have availed himself of any such 
defence. But an agent is never allowed to take advantage of 
any defence founded on his own wrongful act or default (6). 

Sub-Sect. 4. —Duty after effecting the Policy . 

Duty of agent 707. If the policy, after being effected, is left in the hands of 
a ff ter ted th 8 ^ ie i nsurance agent, it is generally his duty to settle the loss with 
soHcy. * the underwriters, and to collect the various sums due from them 
and pay them over to his principal, and if he does not use due 
care and diligence in these matters he will be responsible to his 
principal for the loss the latter may sustain by reason of such 
default (c). 

The agent may have express or implied authority, and it may 
become his duty, to give notice of abandonment in case of a 
constructive total loss, and in such case he is bound to use 
reasonable care and diligence, and in default will become liable to 
his principal for damage resulting from such notice not having been 
given ( d). 

A broker has, in the absence of the express authority of his 
principal, no authority to cancel a policy whether it be left in his 
hands or not (e). 


(f) Webster v. De Taetet (1797), 7 Term Bep. 167. Glaser v. Coivie (1813), 
1 M. & S. 62. 

(a) Delany v. Stoddart (1786), 1 Term Bep. 22; 2 Duer on Marine Insurance, 
p. 326 ; 2 Phillips, Law of Insurance, s. 1904. 

• (6) The measure of damages for ..on-insurance is that which would have been 
recovered from the underwriters ( Smith v. Price (1862), 2 P. & P. 748, per Exile, 
0. J., at p. 762), but in accordance with the ordinary principles of agency, an 
insurance agent may be liable for the costs of a previous action which the assured 
has brought against the underwriter with the agent’s desire or concurrence 
{Maydeio v. Forrester (1814), 5 Taunt. 616). 

(c) In Xenoe v. Wickham, (1863), 14 0. B. (n. a.) 435, Ex. Ch., Blackburn, J., 
at p. 464, says: “ Perhaps it may bo put as high as to say that the broker is 
clothed with authority to do all that is incidentally necessary to carry out the 
contract in the policy left in his hands; see Richardson v. Andeison (1806), 
I Camp. 43, n.; Onodson v. Brooke (1816) 4 Camp. 103. I do not wish to be 
understood bb giving a decided opinion that he has so muoh authority, but there 
are at least grounds for so contending ( Bousfidd v. Creewell (1810), 2 Camp. 
646) ”; and see p. 362, ante. 

(i i) Conther v. Anderson (1868), 1 Camp, 623 (sequel to Anderson v. Royal 
Exchange Assurance Co. (1806), 7 East, 38), where duty to give notice was'not 

(«) Xenoe v. Wickham (1867), L. B. 2 H. L. 296, reversing, but not on this 
point, Xenos v. Wickham (1863), 14 0. B. (n. 8 .) 435, Ex. Ch. 
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SUB-SECT. 5. — Agents to subscribe Policies. Soot. 4. 

708. An agent may be appointed not only for the purpose of 
effecting sea policies for the assured, but also for the purpose of „li 8 ‘ 
subscribing them for the underwriters (/). Agents to 

The agent’s authority is generally limited by the terms and 
conditions contained in the agreement by which he is appointed of 
agent; and if it is common knowledge in* the place where the authority, 
policy is effected that agents who subscribe for a principal have 
only a limited authority, such knowledge must be imputed to the 
assured, and the latter cannot recover from the principal if the 
agent has exceeded his actual authority (y). 

On the other hand, if the agent has not exceeded such actual 
authority, the principal is liable, although the agent is fraudulently 
acting for his own benefit and not that of his principal, provided 
always that the assured has no knowledge of the fraud and is acting 
bond fide (h). 

An agent who has authority to subscribe a policy has implied Extent of 
authority, and is also bound to perform any subsequent act on nuthonty ' 
behalf of his principal that may be rendered necessary by the relation 
between the latter and the assured, such as, for instance, the 
authority to sign the adjustment of a loss (i). 

It has already been observed (j ) that Lloyd’s agents are not the Lloyd’s 
agents of the underwriters, and have, therefore, no authority to agent8, 
make or sign any adjustment of the loss or accept an abandonment 
as the representative of the underwriter ( k ). 


Sect. 5. —Who can avail himself of the Assurance. 

Sub-Sect. 1. —Description in the Policy of the Assured. 

709. A marine policy must specify the name of the assured or 
Borne person who effects the insurance on his behalf (l). 

Prom the introductory clause of Lloyd’s policy ( m ) it is apparent 
that the policy may be effected in the name either of the assured, 
or of the broker, or of an agent of the assured whether or not he 
employs a broker. Such broker or agent need not, however, be 
described in the policy as broker or agent, and the action on the 
policy may be brought either in the name of the assured or in that 
of such broker or agent (n). 


Description 
of the 

assured or his 
agent. 


(/) Neal v. Irving (1793), 1 Esp. 61; Mason v. Joseph (1804), 1 Smith, E. B. 
406; Courteen v. Touse (1807), 1 Camp. 43; Haughton v. Embank (1814), 4 Camp. 
88 ; Guthrie v> Armstrong (1822), 1 Dow. & By. (X. B.) 248; Brockdbank v. 
Sugrue (1631), 6 0. 4 P. 21; Mead v. Davison (1835), 3 Ad. & El. 303. 

(f) Baines v. Ewing (1866), L. R. 1 Exch. 320. 

(A) Hatnbro v. Bwrnand, [1904] 2 E. B. 10, 0. A., overruling the judgment 
of Bigham, J., in S. C., [1903] 2 E. B. 399. As to the continuance by estoppel 
of an authority after its expiration, see Willis, Faber & Co., Ltd. v. Joyce (1911), 
104 It. T. 576; and title Estoppel, Yol. XIII., p. 390; and as to agenoy in 
general, see title Agency, Yol. I., pp. 145 et seq. 

(*) Richardson v. Anderson (1805), 1 Camp. 43, n. 

( j) See note (t), p. 339, ante. 

Ik ) See Drake v. Marryat (1823), 1 B. & 0. 473, per Lord Tentekdbn, O.J., at 
p. 477. 

l) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 23. 

m) See note (p), p. 340, ante. 

'n) Wolf y. Horncastle (1798), 1 Bos. &P. 316; Bell r, Gilson (1798), 1 Bos. & P. 
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Sect. 5. 
Who can 
avail him¬ 
self of the 
Assurance. 

Ratification 
of tha policy. 


Assignment 
of policy. 


Sub-Sect. 2 .—Ratification of Insurance. 

710. Where a contract of marine insurance is in good faith 
effected by one person on behalf of another, the latter may ratify 
the contract oven after he is aware of the loss ( o ). Thus, where a 
merchant after the loss hears that a policy has been effected on 
his behalf though without his authority, ho can at any time ratify 
the insurance and sue upon the policy (p). The general rule is, 
however, subjoct to the condition that a person cannot avail himself 
of the policy, unless it was intended bond fide to protect his interest, 
or at any rate to protect the interest generally of the parties 
who should appear ultimately to be concerned ( q). If, therefore, a 
policy was effected by A. to protect the interest only of B., no 
third person, C., would be allowed to avail himself of such a 
policy (r). 

Sub-Sect. 3 .—Assignment of 1'oluies. 

711. A marine policy is not an incident to tho jwoperty 
insured; accordingly a transfer of the property insured does not 
per se affect the transfer of a policy to the assignee (s). 

If, therefore, the assured parts with the whole of his intorost in 
the insured property (f) before the loss without assigning the policy 
of insurance and without an agreement to assign or hold it for the 
benefit of the transferee, the policy becomes unavailable to 
anyone (a). On the other hand, if at the time of the transfer of the 


345; Be Vignier v. Swanson (1798), 1 Bos. & P. 310, n.; Provvuial Insurance 
Co. of Canada v. Leduc (1874), L. It. G 0. P. 224 

(o) Marine Insurance Act, 1906 (G Edw. 7, c. 41), s. 80. 

(p) Williams v. North China Insurance Co. (1876), 1 0. P. J). 7o7, 767, 
770, 0. A. ; llagedorn v. Oliver son (1814), 2 M. & S. 485; Luccna v. Craufurd 
(1808), 1 Taunt 325, H. L.; Routh v. Thompson (1811), 13 East, 274; Barlow v. 
LecJcie (1819), 4 Moore (c. P.), 8. Ratification alter loss is peculiar to marine 
insurance ( Grover and braver v. Mathews (1910), 26 T. L. R. 411, 412). 

(q) 2 Duer on Marino Insurance, pp. 30, 135; see cases cited m note (p), 
supra. 

(r) It is to be observed that the policy is, on the face of it, effected on behalf 
of the assured and all other parties interested, and that, therefore, the rule r .s to 
ratification of insurance is consistent with the principle laid down in Keighley, 
Maxsted v. Durani & Co., [1901] A. 0. 240. On the subject of ratification, 
see Routh v. Thompson, sujrra, explaining, at p. 281, Routh v. Thompson 
(1809), 11 East, 428; Grant v. Hill (1812), 4 Taunt. 380; Irving v. Richard - 
son (1831), 2 B. & Ad. 193; Watson v. Swann (1862), 11 O. B. (n. s.) 756; 
Scott v. Globe Marine Insurance Co., Ltd. (1896), 1 Com. Cas. 370; Small v. 
United Kingdom Marine Mutual Insurance Association, [1897] 2 Q,. B. 42; Byas 
v . Miller (1897), 3 Gom. Gas. 39; Bee especially Lord Lobebubn’s judgment 
in Boston Fruit Co. v. British and Foreign Marine Insurance Co., [1906] A. 0. 
336, 339. 

(a) The Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 51, provides that 
where the assured assigns or otherwise parts with his interest in the subject- 
matter insured, he does not thereby transfer to the assignee his rights under 
the contract of insurance, unless there be an express or implied agreement 
with the assignee to that effect. But this provision does not affect a trans¬ 
mission of interest by operation of law (ibid.). 

ft) Secus, if he parts only with some portion of his interest, as, e.g., where he 
only pledges or mortgages the insured property (Hibbert v. Carter (1787), 1 
Term Rep. 746; Alston v- Campbell (1779), 4 Bro. Pari. Gas. 476). 

(o) North of England Oil-cake Co. v. Archangel Insurance Co. (1675), L. E. 
10 Q. B. 249. 
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insured property the transferor assigns the policy, or agrees to s«jt. 5. 
assign it or to hold it for the benefit of the transferee, the latter Who can 
has always been entitled to maintain an action on the policy in the bin* 
name of the assured (6), and this could be done even if the assured s®“ of the 
had become a bankrupt after the assignment (c). Assurance, 

Where a marine policy has been assigned so as to pass the When 
beneficial interest in it, the assignee is entitled to sue thereon aS8 '8“®® 
in his own name; and the defendant is entitled to make any ju e ' in hlg ° 
defence arising out of the contract which he would have been own name, 
entitled to make if the action had been brought in the name of the 
person by or on behalf of whom the policy was effected (d). 

A marine policy is assignable either before or after loss unless it Assignment 
contains terms expressly prohibiting assignment ( e ), and it may be 
assigned by indorsement thereon or in any other customary 0 
mariner (/). 

The assignee of a policy can only avail himself of the insurance 
to tho extent to which the assured has agreed to assign his rights 
to him (g ). 


Sect. 6.— -Subject-matter Insured and its Description in the Policy. 

Suu-Buct. 1 .—Designation of the Ship. 

712. As the subject-matter must be designated in a marine Specifying 
policy with reasonable certainly, regard, however, being had to 
any usage regulating the designation (/i), the name of the ship lcy ‘ 


(J) Ponies v. Innes (1543), 11 M. & W. 10; Sparkes v. Marshall (1836), 2 
Bing. (n. c.) 701, 774; Gibson v. Winter (1833), J ]). £ Ad. 90 (assignee 
suing in assignor's name is subject to all rights of defence that can do raised 
against tho nssignoi). 

(c) Cast ell i v. Bodtlmgton (1833), 1 E. & JB. 00, 879, Ex. Oh. 

(4) Maiiue Insurance Act, 1906 (6 Edw. 7, c. 41), s. 50 (2), re-enacting with 
slight modilication the Policies of Mmino Assurance Act, 1808 (31 & 32 Viet, 
c. 86), s. 1. The claim under the policy being unliquidated, a set-off of 
premiums due from the assignor is not an available defence under this 
section (Pilias v. Neptune Marine Insurance Co. (1879), fi O. P. D. 34, C. A.; 
Castclli v. Boddington, supra; and see Baker v. Adam (1910), 15 Com. Gas. 
227). 

(e) Marine Insurance Act, 1900 (6 Edw. 7, c. 41), s. 60 (1); Lloyd v. Fleming 
(1872), L. B. 7 Q. 13. 299; Swan and C'/eland’s Graving Dock and Slipway Co. 
v. Maritime Insurance Co. and Croshaw, [1907J 1 K. 13. 110, 123 (assignment of 
claim without assigning policy). Soe Pyman v. Marten (1907), 24 T. L. B. 10, 
C. A, for a clause prohibiting assignment. Unless a policy imposes Buch a 
condition, tho consent of the underwriter is never necessary to the validity of the 
assignment. For a case in which the policy imposed such a condition, see 
Laurie v. West Hartlepool Thirds Indemnity Association and David (1899), 4 
Com. Cas. 322. 

(/) Mai me Insurance Act, 1906 (6 Edw. 7, o. 41), s. 60 (3). It seems that 
mere delivery is not a "customary manner*’ ( Baker v. Adam, supra, per 
Hamilton, J., at p. 230). 

(g) lonides v. Harford (1859), 29 L. J. (EX.) 36; Strass v. Spillers and Bakers, 
Ltd. (1911), 104 L. T. 284; compare Balli v. Universal Marine Insurance 
Co. (1862), 4 De G. F. & J. 1, O. A. ; Landauer v. Asser, [1905] 2 K. B. 
184. 

(A) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 26; and see p. 363, post. 
Clause 6 in Lloyd's policy (see note (p), p. 340, ante ) describing in general words 
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sect. 6, j n which the insured voyage is to be performed must generally oe 
Subject- specified in the policy. 

matter As the insertion of the name of the ship is only required for the 
Insured etc, purpose of identifying her, an error in the name is immaterial if it 
Error in is shown that the underwriters intended the policy to cover the 
name. ship on which the lose actually occurred (t). 

Usual clause. Accordingly the policy usually contains the clause “or by 
whatsoever other name or names the ship may be called.” 

Sub-Sect. 2. — Floating Policies. 

Floating 713. In many cases the assured does not know on what ship or 

policies. ships the insured goods have been or may be loaded, and he conse¬ 
quently effects what is called a floating policy. 

Definition. A floating policy is a policy which describes the insurance in 
general termB, and leaves the name of the ship or ships and other 
particulars to be defined by subsequent declaration ( k ). 
subsequent The subsequent declaration or declarations may be made by 
declaration, indorsement on the policy, or in other customary manner ( k ). 

Unless the policy otherwise provides, the declarations must 
be made in the order of dispatch or shipment. They must, in the 
case of goods, comprise all consignments within the terms of the 
policy, and the value of the goods or other property must be honestly 
stated, but an omission or erroneous declaration may be rectified 
even after loss or arrival, provided the omission or declaration was 
made in good faith ( k ). 

Unless the policy otherwise provides, where a declaration of 
value iB not made until after loss or arrival, the policy must be 
treated as an unvalued policy as regards the subject-matter of that 
declaration ( k ). 

What a 714. A floating policy on goods “ on board ship or ships ” 

coma 8 pohcy coverB goods loaded at any port within the limits of the insured 
1 ' voyage (Z). But a declaration under a floating policy will not make 


the subject insured has very rarely any effect, because the actual subject-matter 
of the insurance is always designated in the loot or margin of the policy or in 
the valuation clause (sco p. 378, post), the effect of which is to substitute this 
designation for the above-mentioned general clause. 

(i) Le Mesurier v. Vaughan (1805), 6 East, 382; Clapham v. Cologan(\S\S), 
3 Camp. 3)32, 383; lonides v. Pacific Insurance Co. (1872), L. R. 7 Q. B. 517, 
Ex. Ch. The name of the ship carries no warranty of nationality (Clapham 
v. Cologan, supra; Dent v. Smith (1869), L. R. 4 Q. B. 414). The name of the 
master (see clause 6 of Lloyd's policy, note (s), p. 340, ante) need not be stated 
in the policy; and there is no implied condition that he Bhould be correctly 
named, or that the same master should be in command throughout the voyage; 
Arnould on Marine Insurance, s. 174. 

(k) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 29, which embodies the 
law laid down in Robinson v. Touray (1811), 3 Camp. 158; Harman v. Kingston 
(1811), 3 Camp. 150; Hunter v. leathley (1830), 10 B. & 0. 858; Qledstanrs 
v. Royal Exchange Assurance (1864), 5 B. & S. 797; Stevens v. Australasian 
Insurance Co. (1872), L. R. 8 0. P. 18; and overrules the decisions in Kewley 
v. Ryan (1794), 2 Hy. Bl. 343; Henchman v. Ofitey (1782), 2 Hy. Bl. 345, n.; 
and the corresponding dicta of Blagkbukn, J., in lonides v. Pacific Insurance 
Co. (1871), L. E. 6 Q. B. 674, 682. 

(i) Hunter v. Leathley, supra. 
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the policy attach, if the declaration is made dishonestly (m), or if the 
floating policy was not intended to cover the interest of the assured 
in the property which is the subject of the declaration (n). 

Sub-Sect. 3. —Transhipment of Goals. 

715. It is an implied condition in the policy that the ship named 
therein shall not after the commencement of the risk be changed 
without necessity or the consent of the underwriters. On the other 
hand (o) where, by a peril insured against, the voyage is interrupted 
at an intermediate port or place, in such circumstances as, apart 
from any special stipulation in the contract of affreightment, to 
justify the master in landing and reshipping the goods or other 
moveables, or in transhipping them and sending them on to their 
destination, the liability of the insurer continues, notwithstanding 
the landing or transhipment (o). 

Sub-Sect. 4. — Subject-matter: How specified. 

716. The subject-matter insured must be designated in a marine 
policy with reasonable certainty ( p). 

The nature and extent of the interest of the assured in the 
subject-matter insured need not be specified in the policy (p). 

Where the policy designates the subject-matter insured in general 
terms, it must be construed to apply to the interest intended by the 
assured to be covered (p). 

In the application of these provisions, regard must be had to any 
usage regulating the designation of the subject-matter insured. 

Notwithstanding the general words in clause 5 of Lloyd’s policy ( q ), 
when the insurance is intended to be confined to the ship alone, 
this is generally effected by inserting, oither at the foot or margin 
of the policy, the words “ on ship,” or by stating in the valuation 
clause that, as between the assured and underwriters on the 
particular policy, the subject of insurance is agreed to be the ship, 
or as many sixty-fourth shares thereof as the assured owns. The 
effect of either mode of specifying the subject of insurance is to 
obliterate all such other words of the general form as are inapplicable 
to the specified subject (r). 

717. The term “ ship ” includes the hull, materials, and outfit, 
stores and provisions for the officers and crew, and in the case of 
vessels engaged in a special trado, the ordinary fittings requisite for 


(m) Jltvaz v. Qerussi (1880), 6 Q. B. I). 222, 0. A. 

in) Scott v. Globe Marine Insurance Co. (1896), 1 Oom. Cas. 370. 

(o) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 59. It is justly stated in 
a note to Araould on Marine Insurance, s. 191, that the words of this provision 
imply that where the transhipment is mode necessury by a peril not insured 
against, the liability of tho insurer does not continue; the provision seems to 
impose a restriction upon the right to recover on the policy for whioh before 
the Marine Insurance Act, 1906 (6 Edw. 7, c. 41), there was no authority. As 
to the effect of a clause permitting transhipment, see p. 387, post, 

(p) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 26. 

(g) See note (j>), p. 340, ante. 

(r) Robertson v. French (1803), 4 East, 130, 140, 141; compare Sirnonds v, 
Hodgson (1829), 6 Bing. 114. 
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Sect. 8 . 

Subject- 
matter 
Insured etc. 

As regards 
“ goods." 


the trade, and also in the case of a steamship, the machinery, boilers, 
coals and engine stores, if owned by the assured (a). 

718. The term “goods” means goods in the nature of 
merchandise, and does not include personal effects, whether 
belonging to the master or passengers (6), nor food or stores on 
board (c), and in the absence of any usage to the contrary deck 
cargo and living animals must be insured specifically and not under 
the general designation of goods ( d ). The term includes money, 
bullion, or jewels if put on board as merchandise, but does not 
comprise jewels, ornamonts, cash etc. not intended for trade and 
carried about or belonging to persons on board ( e ); and it probably 
does not include banknotes or bills of exchange (/). 

A policy on goods will cover successive cargoes on board the 
same ship in the course of the insured voyage (g ). So, in whaling 
voyages, the term “ goods ” will cover the homeward-bound cargo 
resulting from the fishing adventure, such as the oil, whalebone 
etc. taken in the fishery (h). 

But where the goods insured are actually specified in the 
policy (i), it will not attach on any goods which do not answer the 
description given; for instance, an insui ance on “ piece goods ” 
would not cover hats ( k ). 

(a) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), Sched. I., r. 15; see 
e. 30(2) (tbtd.). In whaling voyages the term “ outtit ” includes the fishuig 
stores of the ship employed, that is to say, all the instruments and apparatus 
necessary for taking tho fish aud preparing and bringing homo the proceeds 
( IIill v. Fatten (1807), 8 East, 373, 373). Before the Murine Insurance 
Act, 1906 (6 Edw. 7. c. 41), it was decided in accordance with the general 
custom of whaling voyages that outfits m this sense of the term were not 
protected by a general insurance in the ordinary form on the body tackle, 
apparel etc. of the ship, and it would seem this would still conUnue to be the 
case since the Act (see s. 26 (4), ibid.), if such custom still exists (Hoskins v. 
Fickersijill (1783), 31)oug. (k. b.) 222; The Dundee (1823), 1 Ilag.Adm. 109,123; 
Gale v. Laurie (1826), 5 B. & O. 156, 164). As to the meaning of the term 
“furniture” in a time policy on ship employed in the grain trude, see Hogarth 
v. Walker, [1900] 2 Q. 13. 283, O. A. It is submitted that in tho absouce of any 
custom the question raised in tho above-cited cases would now be determined 
by the application of tlieMarino Insurance Act, 1906(6Edw. 7, c. 41), Sched. 1., 
r 15. As to whether a tixno policy on ship would covor her bunker coal 
and stores, see Roddick v. Indemnity Mutual Marine Insurance Co,. [1895] 1 Q. B. 
836; affirmod, [1895] 2 Q. B. 380, 0. V. Such a policy on “ hull and machinery ” 
does not (ibid.). 

(b ) For an insurance on such effects, see Duff v. Mackenzie (1857), 3 0. B. 
(n. s.) 16. 

(c) Browi\v. Slapylcton (1827),4 Bing. 119,122; compare Hill v. Patten (1807), 

8 East, 373. . 

(d) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), Sched. I.,r. 17. The latter 
part of the rule, which applies even to goods usually earned on deck, simplifies, 
and to some extent alters, the law on this subject as it stood before the Act. 
On this subject see Da Costa v. Edmunds (1815),, 4 Camp. 142; Apollinarit 
Co. v. Hard Deutsche Insurance Co., [1904] 1 K. B. 252. 

(e) Brown v. Stapyleton, supra. 

(/) Palmer v. Pratt (1824), 2 Bing. 185, 191, 192. 

(In Hill v. Patten, supra; Tobin v. Harford (1863), 13 C. B. (n. s.) 791, 802 ; 
affirmed (1864), 17 C. B. (if. s.) 528, 537, Ex. Ch. 

(h) Hill v. Patten, supra. 

(t) See, for instance, De Bymonds v. Shedden (1800), 2 Bos. & P. 153; Brown 
Brothers v. Fleming (1902), 7 Com. Oas. 245. 

(k) Hunter y. Frinsep (1806), 1 Marshall, Marine Insurance, 4th ed., p. 256; 
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719. Certain interests must be specifically insured, and are not sect. 6. 

included in the general denomination of goods on ship. Subject* 

Freight must be insured eo nomine in the policy, and this is matter 
generally done by inserting the words “ on height ” at the foot or in Ins ured sto. 
the margin of the instrument ( l ). The tonn “ freight,’’ when used as to 

in a policy to denote the subject-matter insurod, includes not only “freight." 
money payable to tho shipowner for the carriage of goods, but also 
any benefit derived by him from the employment of the ship, such 
as money paid by the charterer for tho hire of the ship, or the 
benefit derived by the shipowner by the carriage of his own 
goods (in). 

Passage money, i.e., money paid by the passenger before sailing, passage 
is not, however) covered by a policy on freight unless tho terms of money, 
the particular policy necessitate a different construction (»). 

720. Tho charterer may insure money advanced in part payment Advance 
of freight, if, but only if, the advance be not repayable in case of frei s ht - 
loss (o), and he may do so by an insurance on freight, although the 

more usual course is to insure it specifically as advancos on account 
of or against freight ( p ). 

721. Expected profits, for instance the profits which a purchaser As to profits, 
of goods “to arrive ” would make if the goods arrived safely at the 

port of destination, are not covered by an insurance on goods, but 
must he insured specifically as profits ( q). 


compare Hart v. Standard Marine Insurance do. (1889), 22 Q. B. D. 499, 
C. A. 

(l) Soo, for instance, Griffiths v. Bramley-Monre (1878), 4 Q. B. I). 70, C. A. 
As to the meaning of an insurance on “ freight chartered and/or as if charteicd 
on board or not on board,” soo The Bedouin, [1891] P. 1, 12, 0. A.; Williams 
<& Co. v. Canton Insurance Office, Ltd., [1901] A. C. 482. 

(m) Marine Insurance Act, 190G (0 Edw. 7, c. 41), s. 90 (repoatod ibid., 
Sched. I., t. 16), provides that " ‘ froight * includes the profit dcnvablo by a 
shipowner from tho employment of his ship to carry his own goods or moveables, 
as well ns freight payable by a third party, but does not includo passago money.” 
Scathe following cases as illustrations : — Winter v. Haldimand (1831), 2 B. & Ad. 
019; Forbes v. Aiphutll (1811), 13 East, 323, per Lord Elluxijorougii, at 
p. 326; Fhntw. F/emyng (1830), 1 B. & Ad. 46; Devour, v. ./’Anson (1839), 
5 Ring (n. c.) 619. Whore an ‘‘open covor”or slip provided that tho policy 
was to cover "Invoice cost plus froight and insurance, etc,” it was held that tho 
word " freight ” mount froight which, at tlio time of the loss, tho assured had 
paid or had become liable to pay, and did not denote froight payable on delivery 
of tho cargo at tho port of destination (Kung v. Methuen (1907), 24 T. L. It. 
145, C. A.). 

(») Marine Insurance Act, 1906 (6 Edw. 7, c. 41), ss. 90, 30 (2), Sohod. I„ 
r. 16; Denoon v. Home and Colonial Assurance Co. (1872), L. R. 7 0. P. 341. 

(o) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 12. A loan on account 
of freight, repayable absolutely, whether or not there be a loss of ship or goods, 
does not constitute an insurable interest (see Allinson v. Bristol Marine Insurance 
Co. (1876). 1 App. Cas. 209., 229, and p. 370, post). 

(p) Hull v. Jenson (1855), 4 E. & B. 500; Wilson v. Martin (1856), 11 Exch. 
684; Williams v. North China Insurance Co. (1876), 1 C. F. D. 757, 761, 0. A.; 
Allinson v. Bristol Marine Insurance Co., supra; and see Currie & Co. v. Bombay 
Native Insurance Go. (1869), L. R. 3 P. 0. 72; Thames and Mersey Marine 
Insurance Co. v. Pitts, Son, and King, [1893] 1 Q. B. 476. On this point see, 
further, p. 370, post. 

(o) A policy on profits with the clause " beginning the adventure from the 

loading of the goods ” will cover only the piofit on goods which are actually 
.. . « * ” ' “ .' " ~ .. 
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Commissions to arise from the sale of goods are, like profits, an 
interest in the goods themselves, but such commissions are not 
covered by an insurance on goods. They must be specifically 
insured (r). 

722. Loans on bottomry and respondentia give rise to a maritime 
risk, and may be the subject of insurance by the lenders. 

These interests must, however, be specifically described in the 
policy, and cannot be insured under the general designation of ship 
or goods (s), unless it be shown to be the usage of any particular 
trade to insure them under such a general designation (t). 

723. A policy on disbursements will cover an advance of freight 
for the ship’s purposes, or an expenditure on coal, engine-room 
stores and port charges ( u ). 

Sub-Sect. 6 .—Nature and Extent of Interest need not le specified. 

724. The nature and extent of the interest of the assured in 
the subject-matter insured need not, as a general rule, be specified 
in the policy, unless there be a usage making it necessary (a). 
Tims in a contract of reinsurance it is sufficient to designate the 
subject-matter as being ship or goods etc without describing the 
contract as one of reinsurance (b). And a policy on goods will 
cover the interest of carriers on goods so as to protect them against 
1‘ability to the owner for the loss of the goods (c). 

Sect. 7. — Insurable Interest. 

Sub-Sect. 1.— Definition. 

725. The Act does not profess to give on exhaustive definition 
of insurable interest ( d ), but, subject to the provisions of the Act, 

Ex. Ch.; Ilalhead v. Young (1856), 6 E. & B. 312), but a policy may be so 
framed as to cover profits m respect of goods before they are put on board 
{M'Swiney y. Royal Exchange Assurance (1850), 14 Q. B. 634,660, Ex. Ch.). See 
also Wilson v. Jones (1867), L. B. 2 Exch. 139, per Willes, J., at pp. 146, 147 ; 
Wyllie v. Povah (1907), 12 Com. Cos. 317. 

(r) Lucena v. Graufurd (1806), 2 Bos. & P. (n. r.) 269, 314, 315, H. L ; 
Anderson v. Morice (1875), L. B. 10 C. P. 609, 624, Ex. Ch.; Mackenzie v. 
Whitworth (1876), 1 Ex. D. 36, 43, C. A.; Buchanan A Co. v. Faber (1899), 
4 Com. CaB. 223 (commission may be covered by a policy on disbursements). 
As to insurable interest in profits, see p. 369, post. 

(a) Clover v. Black (1763), 3 Burr. 1394. 

(<) Gregory v. Christie (1784), 3 Doug. (k. b.) 419; Marshall on Marine 
Insurance, 4th ed., p. 256. 

(«) Currie <fc Co. v. Bombay Native Insurance Co. (1869),iL. B. 3 P. 0. 72. See 
further, as to what is covered by a policy on disbursements, Roddick v. 
Indemnity Mutual Marine Insurance Co., [1895] 2 Q.B. 380, O. A.; Buchanan 
A Co. v. Faber (1899), 4 Com. Cas. 223; Lawther v. Black (1901), 6 Com. Cas. 5, 
196, 0. A.; Price v. Maritime Insurance Co., [1901] 2 K. B. 412, 0. A (on 
“advances”); Moran, Calloway <fc Co. v. Uzielli, [l£lt)5] 2 K. B. 655. 

(a) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 26 (2), (4); and see 
p. 363, ante. 

(b) Mackenzie v. Whitworth, supra, at p. 42. See also Carruthers v. Shcddon 
(1815), 6 Taunt. 14. As.to reinsurance, see, farther, p. 376, post. 

(c) Crmoley v. Cohen (1832), 3 B. & Ad. 478. Compare Joyce v. Kennard 
(187 1 ), h. B. 7 Q. B. 78; Cunard Steamship Co. v. Marten, [1903] 2 K. B. 511, 
v* A. 

(d) In a Celebrated judgment Lawrence, J., has explained in the following 
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every person has an insurable interest who is interested in a marine sect. 7. 
adventure (e) and its proceeds. In particular a person is interested Insurable 
in a marine adventure when he stands in any legal or equitable Interest 
relation to the adventure or to any insurable property at risk 
therein, in consequence of which he may benefit by the safety or 
due arrival of insurable property, or may be prejudiced by its loss, 
or by damage thereto, or by the detention thereof, or may incur 
liability in respect thereof (/). 

A person may be said to be interested in an event when, if 
the event happens, he will gain an advantage, and if it is frustrated 
he will suffer a loss (#), and it may be stated as a general 
principle that to constitute an insurable interest it must be an 
interest such that the peril would by its proximate effect cause 
damage to the assured, that is to say, cause him to lose a benefit 
or incur a liability ( h ). 

726. The assured, in order to recover under a policy, must be Assured must 
interested in the subject-matter insured at the time of the loss, ^th 
but he need not be interested in it when the insurance is effected, of the toss? 
provided that where the subject-matter is insured “lost or not « Lost or not 
lost,” the insured may recover although he may not have acquired lost." 
his interest until after the loss(i). It is not, therefore, a good 
plea to an action brought to recover an average loss of goods on a 
policy “ lost or not lost ” that the plaintiff first acquired an interest 
in the property after the loss occurred, for where the assured 
purchased or acquired the goods as sound or undamaged goods, a 
loss has been sustained by him, and as the policy contains the 
clause “ lost or not lost ” it covers such past loss (j). The same 
considerations would evidently apply to an action brought to 
recover a total loss of goods on a policy “ lost or not lost" if the 
contract under which the assured purchased the goods makes him 

words the nature of an msurable interest:—“ A man is interested in a thing to 
whom advantage may arise or prejudice happen from the circumstances which 
may attend it; . . ■ and whom it unporteth that its condition as to safety or 
other quality should continue. Interest does not necessarily imply a nght to 
the whole or part of the thing, nor necessarily and exclusively that which may 
be the subject of privation, but the having some relation to, or ooncern in, the 
subject of the insuiance; which relation or concern, by the happening of the 
penis insured against, may be so effected as to produco a damage, detriment or 
prejudice to the person insuring. And where a man is so circumstanced with 
respect to matters exposed to certain risks and dangers as to have a moral 
certainty of advantage or benefit but for those risks and dangers, he may be 
said to be interested in the safety of the thing. To be interested in the 
preservation of a thing is to be so circumstanced with respect to it as to have 
benefit from its existence, prejudice from its destruction ’’ ( Lucena vi Crau/urcl 
(1806), 2 Bos. & P. (N. b.) 260, 302, H. L.). See also per Lawrence, J., in 
Barclay v. Cousins (1802), 2 East, 344. 

(e) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 5 (1). For tho definition 
of “marine adventure,” see note (m), p. 337, ante. 

(/) Marine Insuranoe.Aot, 1906 (6 Edw. 7, c. 41), s. 5 ( 2 ). The assured has an 
insurable interest in the oharges of an y insurance which he may effect (ibid. s. 13) 

(y) Wilson v. Jones (1867), L. R. 2 Exch. 139, Ex. Ch., per Blackburn, J., at 
pp. 150, 151. 

(ft) Seagrave v. Union Marine Insurance do. (1866), L. R. 1. O. P. 305, per 
Willes, J., at p. 820. 

(*) Marine Insurance Act, 1906 (8 Edw. 7, 6 . 41), s. 6 ; Rhind v. Wilkinson 
<1810), 2 Taunt. 237; Cdusins v. Nantes (1811), 3 Tatlnfc SIS, Ex. Ch. 

U) Sutherland v. Fratt (1843), 11 M. & W. 296, 311, 312. 
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liable for the price, although the goods were totally lost at the time 
he made the contract. But of course the assured cannot in any case 
recover for a loss of which he was aware and the insurer was not, 
at the time when the contract was effected ( k ); moreover, if he has 
no insurable interest at the time of the loss, he cannot acquire such 
an interest by any act or election after he is aware of it ( l ). 

Sub-Sect. 2. —Nature of Interest. 


Vested 
interest In 
possession not 
necessary for 
insurable 
interest. 


Partial 

interest. 


Defeasible 

interest. 


727. A vested interest in possession is not necessary to 
constitute an insurable interest. An expectancy coupled with the 
present existing title to that out of which the expectancy arises is 
an insurable interest. Thus freight payable either on the 
arrival of the goods or under a chartorparty is insurable by the 
shipowner (in ); but the expectation of benefit to arise from some 
subject in which the party insuring is not actually interested, but 
only expects to be interested, is not an insurable interest. Thus 
tho expectation of commission, or of profit to arise out of the sale 
of goods not contracted for at the limo of their loss, is not an 
insurable interest under a policy (n). 

728. A partial interest of any nature is insurable (o). Thus an 
undivided or “ hotchpot ” interest in tho subject-matter insured, 
such as the interest of a part owner, whether joint tenant or tenant 
in common, is insurable (p). Similarly a portion only of the freight 
at risk on a particular voyage may be insured ( q ). 

729. A defeasible interest is insurable (r). For instance, the 
right of captors to their prize under the Naval Prize Act, 1864(a), 
is an insurable interest before condemnation, though defeasible by 
the release of the Crown or by a sentence of restoration (£). 

Again, where a person who has contracted for the purchase of goods 
has insured thorn, he has an insurable interest, notwithstanding 
that he might, at his election, have rejected the goods or treated 
them as at the seller’s risk, by reason of the latter’s delay in 
making delivery or otherwise (u ). 


(/<■) Marino Inmuanco Act, 1906 (6 Edw. 7, c. 'll), s. 6 (1), Schod. I., r. 1 . 

(/) I hid., s. C (2); Anderson v. Morice (1876), 1 App. Can. 718, 749; Stockdale 
V. Dunlop (1840), 6 M. & W. 224. 

(m) Sco pp. 869, 370, 393, post. 

(n) Stod'dale v. Dunlop, supra; compare Luana v. Craufurd (1806), 2 
Bos. & r. (n. H.) 269, 323, IL L , and seo tlio judgment of Wai.ton, J., in 
Moran, Galloway it Co. v. Uzielh, [1905] 2 K. B. 555 (where tho plaintiffs had 
lout a sum of money to tho owners of a foreign ship for disbursements; by 
instituting an action tn rein, they could, but for tho loss of the ship, havo acquired 
a lien on her; and therefore it was held that they had an insurable interest 
in tho ship to tho oxtont of the unsatisfied balance of their advances). 

(o) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 8 . 

(p) Robertson v. Hamilton (1811), 14 East, 522;, Inglia v. Stock (1885), 10 
App. Cas. 263. 274. 

(q) Griffiths v. Bramlcij-Moore (1878), 4 Q,. B. D. 70, .0. A. 

r) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 7 (1). 

s) 27 & 28 Viet. c. 25. 

(<; Stirling v. Vaughan (1809), 11 East, 619, distinguishing Lucena v. 
Craufurd, supra, at p. 323; and Bee cases cited in note (wi), p. 373, post, and 
titlo Prize Law and Jurisdiction. 

(n) Marine Insuranoe Act, 1906 (6 Edw. 7, c. 41), s. 7 (2); Sparkes ▼. 
Marshall (1836), 2 Bing. (n. a) 761; Anderson v. Morice, supra, at pp. 727, 
735; approved, Inglis v. Stock, supra, atp. 274 ; explained in Colonial Insurance 
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730. A contingent interest is insurable (a). For instance, a Bmor. 7. 
carrier or other bailee who may become liable to the bailor for the Insurable 
loss of goods by the perils insured against has an insurable interest. In teres t. 
Similarly any liability to a third party which may be incurred by contingent 
the owner of property by reason of maritime perils constitutes an interest, 
insurable interest (6). 

A shipowner who has entered into recognisances in the Admiralty 
Court to pay the salvors of ship and cargo has a lien on, and 
therefore an insurable interest in, the cargo for the average contri¬ 
bution due to him from its owner («). He may also protect himself 
by insurance against charges imposed by statute in respect of 
the carriage of passengers ( d), and against liabilities consequent on 
the casualties enumerated in Part VIII. of the Merchant Shipping 
Act, 1894(c), and of other liabilities resulting from casualties 
happening in the course of the navigation of his ship. 

731. In order to have an insurable interost in profits, the assurod Profit*, 
must either be the owner of goods or must have entered into a 
legally binding contract for the purchase of them (/). Moreover, 
under a valued policy on profits, he must prove that but for the 

loss he would havedoiived some profit (y), and in the case of an 
open policy, ho cannot recover more than the amount of profit he 
would have made if the loss had not occurred (h). 

Suu-Seot. 3.— Interests in Ship, Freight and Advance Freight. 

732. A shipowner has an insurable interest in his ship, even The ship- 
\fhen he has let her out to a charterer who has covenanted to pay owner> 
him her full value in case of her being lost, and he can in case of 

such loss recover the full \aluo from the underwriter, the latter 
being subrogated to tho rights of the assured against the charterer (?'). 

A shipowner also has an insurable inteiest m freight (lc). It is 

Co. of New Zealand v. Adelaide Marine Insurance Co. (1886), 12 App. Cos. 

1 VS, 136, I*. 0. 

(а) Murine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 7 (1). See also title 
Cakkiees, Yol. IV., p. 92. 

( б ) Ibid., as. 3 (2) (c), 5(2 ); Cromley v. Cohen (1832), 3 B. & Ad. 478; Joyce 
v. Kennard (1871), L. It. 7 Q. U. 78; Stephens v. Australasian Insurance Co. 

(1872), L. E. 8 0. P. 18; Hill v. Scott, [1895] 2 Q. B. 713, 0. A See also 
Mackenzie v. Whitworth (1875), 1 Ex. I). 36, (1. A. (reinsurance by underwriter); 

Lucena v. Craufurd (1S06), 2 Bos. & 1 J . (n. k.J) 269, per Lord Eldon, at p. 323; 

Moran, Galloway ifc Co. v. Uzielli, [1905] 2 li, B. 555 (aa to which see note (n), 
p 368, ante). 

( c ) Briggs v. Merchant Traders’ Ship Loan and Insurame Association (1849), 

13 Q. B. 167. 

(d) See Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), as. 328—335; 

Gibson v. Bradford (1855), 4 E. & B. 5S6 ; Willis v. Cooke (1855), 5 E. & B. 641. 

(e) Merchant Shipping Afit, 1894 (57 & 58 Viet. c. 60), a. 506. See also title 
Shipping and Navigation. 

(/) Stockdale y. Dunlop (1840), 6 M. & W. 224 ; Sparkes v. Marshall (1836), 

2 Bing. (N. 0 .) 761. As to what profits will be covered under the ordinary form 
“ beginning of the adventure etc.,” see note (g), p. 365, ante. 

(a) Hodgson V. Glover (1805), 6 East, 316. 

(h) Eyrey. QUmer (1812), 16 East, 218. 

(t) Hobbs v. Hannam (1811), 3 Camp. 93; Marine Insurance Act, 1906(6 
Edw. 7, o. 41), s. 14 (3). As to subrogation, see pp. 490 st sea., post. 

(k) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 90 , Schea. I., r. 16 ; see 
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important, however, to observe that, as in the case of other interests, 
the shipowner’s right to recover the insured freight depends upon 
the question whether he had an insurable interest at the time of 
the loss ( l ), or in other words whether the risk had at that time 
attached. This question is discussed elsewhere ( m ). 

The charterer, as well as the shipowner, may have an insurable 
interest in freight, because a loss of the goods causes a loss of the 
bill of lading freight, but whether as a general rule his insurable 
interest is not limited to tho excess of the bill of lading freight over 
the charterparty freight, is a question which has not yet been 
decided. It may to some extent depend upon the terms of the 
charterparty ( n ). Such excess of the bill of lading freight may be 
insured as “ profit on charter ” (o). 

733. In the case of advance freight, the person advancing the 
freight has an insurable interest in so far, but only in so far, as 
such freight is not repayable in case of loss (p ); whether the money 
advanced is or is not repayable in case of loss depends upon the 
terms of the charterparty or other agreement under which the money 
is advanced (</). 

So a passenger who has paid his passage money has an insurable 
interest in it; but it must be designated in the policy as passage 
money (r). 

Sub-Sect. 4. —Vendor and Purchaser. 

734. As long as the vendor of a ship or of goods retains any 
interest in the property, he can insure it to the extent of such 
interest. Thus where the owner of a ship has sold her under a 
contract which binds him to pay the purchaser £500 if a loss 
should happen within three months, he has an insurable interest 


p. 365, ante ; see also judgments of Brett, J., and Bramweix, B., in Rankin 
v. Potter (1873), L. It. 6 11. L. 83, at pp. 98, 133. For the meaning of 
“ freight ” when used to describe the subject-matter of the policy, see p. 365, 
ante. 

S Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 6. 

.) As to commencement and duration of the risk, see pp. 381 ct tea., post. 

(n) See Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 16 (2). In United 
States Shipping Co. v. Empress Assurance Corporation, [1907] 1 K. R 259 (a case 
of sub-charter), the decision of Chant. Eli, J., was against the limitation. His 
judgment was affirmed, but without deciding any question of law, S. O., [1908] 
1 K. B. 115, 0. A. 

(o) Asfar i£ Co. v. Blundell, [1895] 2 Q 13. 196. 

Ip) Marine Insurance Aot, 1906 (6 EdW. 7, c. 41), s. 12. 

[a) See, further, title Shipping and Navigation ou this question. The 
following are the principal cases bearing upon it:— Be Situate v. Kendall (1815), 
4 M. & S. 37 ; Manjield v. Maitland (1821), 4 R & Aid. 582, 585; Wilson v. 
Martin (1856), 11 Exch. 684; Winter v. Ualdimand (1831), 2 B. ft Ad. 649; 
Hicks v. Shield (1857), 7 E. & B. 633 ; Druege y. Suart, The “ Kamak ” (1869), 
L. H. 2 P. O. 605, 614; Allison ▼. Bristol Marine Insurance Co. (1876), 1 App. 
Cas. 209, 222, 229, 234 ; Watson & Co. v. Shankland (1873), L. R. 2 So. ft Div. 
304. 

(r) See Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 90, Sched. I., r. 16; 
Lenoon v. Home and Colonial Assurance Co. [1872), L. R. 7 O. P. 341; and see 
p. 365, ante. As to the shipowner’s right to insure against his obligations to 
passengers, in case of loss, under the Merchant Shipping Aot, 1894 (57 ft 68 
Viet. o. 60), as. 328—336, see p. 369, ante. 
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to the extent of that sum (a). But when the property which is the 8®ax* %- 
subject-matter of the contract of sale has completely passed from IuBurable 
the vendor to the purchaser, or when it has under the contract of Interest, 
sale become completely at the purchaser’s risk, the vendor ceases 
to have any insurable interest (t), and, conversely, the purchaser 
acquires one. Thus a contract for the sale of goods to be supplied 
on board a particular vessel may be so framed that the property 
in them and the risk of their Iobs do not pass to the purchaser 
until a complete cargo has been loaded (a); or the contract may 
be so framed that the property in and the risk as to any part of 
the goods pass to the purchaser on shipment. In the former 
case the purchaser has no insurable interest until the complete 
cargo has been loaded; in the latter case he acquires an insurable 
interest on any part of the goods then shipped. 

An unpaid vendor of goods has a right of stoppage in transitu if Right of 
the purchaser has become insolvent, and the goods are stopped 
before they get into the purchaser’s possession, and before he has 
transferred them to a sub-purchaser by indorsement of the bill of 
lading; but it follows from the above principles that he has no 
insurable interest unless and until he has effectually stopped thq 
goods ita transit (6). 

Sub-Sect. 5 .—Mortgagor and Mortgagee. 

735- Where the subject-matter insured is mortgaged, the mort- Mortgagor 
gagor has an insurable interest in the full value thereof, and the and mort * 
mortgagee has an insurable interest in respect of any sum due or to gag6e ' 
become due under the mortgage. 

A mortgagee, consignee, or other person having an interest in 
the subject-matter insured may insure on behalf and for the benofit 
of other persons interested as well as for his own benefit (c). 

The mortgagor has an insurable interest in the full value of the 
property insured, even though it be mortgaged to its full value, 
because in case of loss he would not only be deprived of the pro¬ 
perty, but would also remain liable for the mortgage debt (d). 

(*) Reed v. Cole (1764), 3 Burr. 1612; compare North of England Oil-cake Co. 
v. Archangel Insurance Co. (1875), L. E. 10 Q. B. 249. 

(t) Joyce v. Swann (1864), 17 C. B. (N. 8.) 84; lonides v. Harford (1859), 29 
Ij, J. (ex.) 36 (termination of risk by transfer of property); Seagrave v. Union 
Marine Insurance Go. (1866), L, B. 1 0. P. 303; Sparkes v. Marshall (1836), 2 
Bing. (if. c.) 761; Inglia y. Stock (1885), 10 App. Cae. 263. As to the question 
whether and when under a contract for the sale of goods the property passes to 
the purchaser or is at his risk, see Fragano y. Long (1825), 4 B. & 0. 219; 

Calcutta and Burmah Steam Navigation Co. y. De Mottos (1863), 32 L. J. (Q- b.) 

322, 328; and title Sale of Goods. 

(а) Anderson y. Morice (1875), L. E. 10 0. P. 609, Ex. Ch.; affirmed (1876), 

1 App. Cae. 713 (the House*being equally divided ): Colonial Insurance Co. of Neu> 

Zealand v. Adelaide Marine Insurance Co. (1886), 12 App. Cas. 128, P. C. 

(б) Clay y. Harrison (1829), 10 B. & 0. 99; Arnould on Marine Insurance, 
s. 286. Such an interest cannot bo acquired after a loss by any election made 
with knowledge of it; see p. 368, ante; see, further, titles Sale of Goods; 

Sniffing and Navigation. 

{c) Marine Insurance Aot, 1908 (6 Edw. 7, c. 41), s. 14 (1), (2). As to the 
interest of persons entitled to indemnity, see p. 374, post. 

(d) AUtan v. Campbell (1779), 4 Bro. Pari. Cas. 476; Ward y. Beck (1863), 13 
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When the mortgagor has covenanted to insure the mortgaged 
property on account of the mortgagees, he holds the proceeds in 
trust for them ( e ). 

As regards the mortgagee, the amount recoverable by him under 
a policy effected by him will depend upon the intention he had in 
effecting it. If he intended the policy to cover the whole interest (/), 
that is, his own interest and that of the mortgagor, he can 
recover the wholo amount insured, under trust as to the surplus, to 
hold it for the mortgagor; but if he intended it only to cover his 
own interest as mortgagee, he can recover only to the extent of 
the mortgage debt (</). 

Sub-Sect. 6. —Trustee and Consignee 

736. A trustee who has the legal interest in the subject-matter 
insured may insure in respect of such interest to the full value of 
the subject-matter, and mryrocovor the wholo amount, alleging tho 
interest to be in himself, and ho will then hold such amount in 
trust for his cestui que trust ( h ). 

737. A consignee who at the time of the loss has a lien or 
charge on the property in respect of advances, and an indorsee of a 
bill of lading to whom a general balance is due, can effect an insur¬ 
ance on their own account, and can recover, averring their interest 
to be in themselves to tho amount of their lien, charge or balance. 
They can also protect in the same insurance their own interest and 
tho interest of other parties in tho proporly, averriug the interest 
to be in themselves and in those other parties (i). A consignee who 
at tho time of tho loss has a mere naked right to take possession 
can recover on a policy effected by him, but only if he alleges the 
interost in the consignors and also proves that the latter have 
authorised, or subsequently adopted, the policy (/:). 


C. B. (n. 8.) 668 (an instrument which is in form an absolute transfer may he 
shown to bo a mortgage) 

(c) Ladhrolce v. Lee (1850), 4 De G. & Sin. 106, 119; Swan and ('’eland's 
Graving Dock and Slipway Co. v. Maritime Insurance Co. and <iosh«w, [1007 ( 
1 K. B. 116, 121; compare Levy ifc Co. v. Men hants’ Marine fnsurame (Jo. 
(1885), 52 Ii. T. 263. 

(/) See Marino Insuranco Act, 19( 0 (6 Jidw. 7, c. 41), s. 14 (2). 

[g) Irving v. Richardson (1831), 2 B. & Ad. 193 ; Carr others v. Sheddan{\8\b), 
6 Taunt. 14, 17; Williams v. Not th China Insurance Co. (1876), 1 0. P. D. 757, 
O. A. Compare, however, Denoon v. Home and Colonial Assurawc Co. (1872), 
L. B. 7 0. B. 341; some parts of the judgment in tho last case are difficult 
to reconcile with the other cases. 

(A) Lucena v. Crau/urd (1806), 2 Bos. & P. (n. n.) 269, II. L , per Lord Eldon, 
at pp. 323, 324; Ebeworth v. Alliance Maiine Insurance Co. (1873), L. R. 8 C. P. 
696, per Brett, J., at p. 638. , 

(t) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 14 ( 2 ). This 
provision embodies the law as laid down in Wolff v. Ilorncustle (1798), 1 Bos. 
& P. 816 ; Hill v. Seer elan (1798), 1 Bos. & P. 313 ; Robertson v. Hamilton 
(1811), 14 East, 522; Carruthers v. Sheddon, supra. See also Sutherland v. 
Pratt (1843), 12 M. & W. 16; Htbbert v. Carter (1787), 1 Term Rep. 745; 
Castellain v. Preston (1883), 11 Q. B. D. 380, C. A., per Bowen, L.J., at p. 398. 

(A) Lucena v. Crau/urd, supra, per Lord Eldon ; Seagrave v. Union Marine 
Insurance Co. (1866), L. R. 1 0. P. 305, per Willes, J., at pp. 319, 320. 
Whether an equitable consignee to whom at the time of the loss the legal 
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A consignee has an insurable interest in his commission if at the 
time of the loss he has a binding contract for the consignment 
to him of a cargo ( l ). 

Sub-Sect. 7.— Captors . 

738. Captors, prize agents and others very often effect policies on 
captured property. The captors generally ore in possession of the 
property captmed, and are liable to pay costs and charges if they 
have taken possession improperly, and are also liable to render back 
property if it should turn out to be neutral. They therefore have 
an interest in the pioperty (m). 

Sub-Seot. 8 .— Wages: Bottomry and Respondentia. 

739. The master or any member of the crew of a ship has an 
insurable interest in respect of his wages (n). 

The lender of money on bottomry or respondentia has an insur- 
abl< ; nterest in respect of the loan (o), becauso the borrowor is 
discharged from liability if the ship or goods which are hypothe¬ 
cated bo totally lost (p). 

In order that an assured may be entitled to recover under 
a policy on bottomry or respondentia, the bond or instrument of 
hypothecation must be legally valid, creating a maritime risk; and 


property in the goods has not pnssed, but who was beneficially interested in the 
whole of them, can recover the full value on an averment of intercut m himself 
alone, or whether he must also aver the interest of the other paitios, is a question 
on which tho Court of Common Pleas was equally divided in Kbswoilh v. 
Alliance Marine Insurante Co. (1873), L. K. 8 0. P. 55)6, but this question can 
only be material when there aro peculiar circumstances, such as existed m 
that case, which make the plaintitt unwilling to aver the interest in himself 
and the consignor. 

(J) See Watd <fc Co., Ltd. v. Weir Co. (1899), 4 Com. Oas. 216, per Matiiew, 
J., at p 223 (shipowner has insurable inteiest in commission payable by him in 
case ot loss). Compare Knox v. Wood (1808), 1 Crmp. 543; Buchanan & Co. r. 
Faber (1899), 4 Com. Cas. 223, per Bigiiam, J., at p. 22G. 

(m) ltoehm v. Bell (1799), 8 Term Eop. 154, 161; Lurena v. Crau/urd (1806), 
2 Bos. & P. (n. r.) 269, II. L., per Lord E ldon, at pp. 323,324. Captors and piizo 
agonts will, according to the present practice, aver tho mtei est to he in themselves 
and the Crown or someone or moro of them, and that the insurance was effected 


on behalf of the person so interested, and in so far as tho captors havo not an 
insurable interest in the property the Crown can obtain tho benefit of the 
policy. On this subject see Le Cras v. Hughes (1782), 3 Doug. (k. b.) 81, as 
explainedin Lucena v. Crau/urd, supra ; Crau/urd v. Hunter (1798), 8 Term Eop. 
13; Stirling v. Vaughan (1809), 11 East, 619; Mouth v. Thompson (1811), 13 
East, 274, 284, 285; Devaux v. Steele (1840), 6 Bing. (n. c.) 358, 370. The 
Naval Prize Act, 1864 (27 & 28 Viet. o. 25), s. 55, enacts that nothing therein 
shall give the captors any right in prize ships or goods, and that they shall 
continue to take only such interest (if any) as may be granted them by the 
Crown. Bee title Prize Law and Jurisdiction. 

(n) Murine Insurance Act, 1906 16 Edw. 7, c. 41), s. 11. Previously to the 
Act it was held on grounds of public policy that an insurance of hiH wages 
by a member of the crew, as distinguished from tho master, was invalid. 
For the history of the subject, see Amould on Marine Insurance, s. 241; 
and see title Shipping and Navigation. 
fo) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 11. 

Ip) As to the necessity of specifically describing such interests in the policy 
see p. 366, ante. As to the nature and incidents of bottomry or respondentia, 
see title Shipping and Navigation. 
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Sect. 7. therefore nothing can be recovered under the policy if the money 
Insurable be made repayable in any event, and whether the property 
Interest, hypothecated be or be not lost on the insured voyage ( q ). 

The borrower on bottomry or respondentia, like a mortgagor, 
continues to have an insurable interest in the hypothecated ship or 
goods, inasmuch as the debt is discharged only if the property 
be totally lost (r). 


Sub-Sbot. 9 .—Shareholders in Companies. 

Shareholders 740. There may be an insurable interest in an adventure with¬ 
in companies. 0 ut an insurable interest in any of the property at risk. Thus a 
shareholder in a company is not a part owner of the property of the 
company, inasmuch as such property belongs to the company, which 
is a legal entity independent of its shareholders (a); yet a share¬ 
holder in a company established for the laying down of an electric 
cable has an insurable interest in the adventure which he can protect 
by a properly-worded policy (t). 


Right to be 
indemnified 
does not 
destroy 
Interest. 


Sub-Sect. 10. —Interest of Person entitled to he Indemnified by Another. 

741. The owner of insurable property has an insurable interest 
in respect of the full value thereof, notwithstanding that some 
third person may have agreed, or is liable, to indemnify him in 
case of loss (a). Thus, where the owner of a vessel lots her out 
under a contract of affreightment to a charterer who covenants, in 
case of loss, to pay him her full value, he has a right to insure to 
the full amount; for he is not bound to trust exclusively to the 
credit of the charterer (6). So also the owner of goods may insure 
them for their full value, and in case of loss recover that amount 
from the underwriter, although the carrier may also be liable to 
indemnify him against their loss (c). In such cases the underwriter 
will be subrogated to the rights of the assured against the party 
liable to indemnify him (d). 


(q) Simonds v. Hodgson (1832), 3 B. & Ad. 60; Stainbank v. Penning (1861 \ 
11 0. B. 61 ; Stainbank v. Shepard (1853), 13 C. B. 418. 

(r) It Booms, however, on prinoiple, open to much doubt whether the aasured 
in case of a total loss of the property hypothecated can recover anything more 
than the excess of the insurable value of the property over the amount of the 
debt. 

(a) R. v. Arnaud (1846), 9 Q. B. 806 ; Salomon v. Salomon A Co., Salomon 
A Co. v. Salomon, [1897] A. 0. 22. See title Companies, Vol. V., p. 12. 

(<) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 5 (2); Wtlson v. Jones 
(1867), L. B. 2 Excb. 139, Ex. Ch.; compare Paterson v. Harris (1862), 2 B. & 8. 
814 (where a shareholder in a telegraph company was held, by reason of the 
peculiar wording of the policy, to have insured the electric cable itself; it is to 
be observed, however, that in that case the interest of the assured was not 
traversed). 

(a) Marine Insurance Act, 1906 (6 Eilw. 7, c. 4l), s. 14 (3). As to indomnity 
generally, see title Guarantee, Vol. XV.', pp. 444 el seq. 

(b) Hobbs v. Hannam (1811), 3 Camp. 98. 

(c) The carrier has also an insurable interest; see Marine Insurance Act, 1906 
(6 JEdw. 7, c. 41), s. 3 (1) (o); and p. 369, ante, and cases there cited. 

(if) As to subrogation, see, generally, titles EquiTT, Vol, XIII., p. 149; 
Guarantee, Vol. XV., p, 509; and p. 490, post. 
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Sub-Sect. 11. — Reinsurance, 

742. The insurer, inasmuch as he is liable on a policy of insur¬ 
ance, may insure against the risk which he has taken upon him¬ 
self. This second contract of insurance is called a contract of 
reinsurance. Contracts of reinsurance were made legal in 1864 (e), 
and now under the Marine Insurance Act, 1900 (/) the insurer 
under a contract of marine insurance has an insurable interest in 
his risk, and may reinsure in respect of it (j ). 

The subject-matter of the reinsurance on ship, freight, goods, or 
whatever it may be, is the same as that of the original insurance, 
though the interest of the reassured is different from that of the 
original assured, and arises from the fact that the reassured is 
the underwriter under the original policy (< 7 ). 

As it is generally unnecessary to state in the policy the nature 
of the assured’s interest, the fact that the contract is one of rein¬ 
surance need not necessarily appear on the face of the policy (h). 
In English policies it is, however, almost the universal practice to 
insert a clause, often called the "reinsuranceclause,” to the follow¬ 
ing effect: “ Being a reinsurance, subject to the same clauses and 
conditions as the original policy, and to pay the same as may be 
paid thereon ” (i). 

743. Unless the policy of reinsurance otherwise provides, the 
original assured has no right or interest in respect of such reinsur¬ 
ance (/c ); the original contract of insurance and the contract of 
reinsurance are two distinct contracts, and the reassured remains 
solely liable on the original insurance, and alone has any claim 
against the reinsurer. It, therefore, follows that the reinsurer is 
bound to pay the whole amount of the loss to the trustee of an 
insolvent insurer and not merely the dividend which the original 
assured receives from the estate. This is true even when the 
reinsurance policy contains the reinsurance clause; for this clause 
does not prevent the reassured from recovering from his under¬ 
writer as soon as the loss happens and before the former has paid 
his assured ( l). 

744. Subject to any provision to the contrary in the reinsurance 
policy, the reassured, in order to recover from his underwriter, must 


e) Inland Revenue (Stamp Duties) Act, 1864 (27 & 28 Yict. c. 66), s. 1. 

'/) 6Edw. 7, c. 41, b. 9(1). 

'g) Nelson v. Empress Assurance Corporation, [1906] 2 K. B. 281, 0. A., per 
Mathew, L.J., at p. 285 (reinsurance not a contract of indemnity to which 
R. S. 0., Ord. 16, r. 48, as to third party procedure, applies). 

(h) Mackenzie v. Whitworth (1875), 1 Ex. D. 36, 0. A. 

(t) As to non-incorporation of clauses which are inapplicable, see Home 
Insurance Co. of New York v. Victoria.-Montreal Fvre Insurance Co., [1906] A. 0. 
59, P. 0. (fire). As to the construction of particular clauses, see Insurance Co. 
of North America v. North China Insurance Go. (1898), 4 Com. Cas. 67, C. A.; 
Re Law Car and General Insurance Corporation, Ltd., [1911] W. N. 91; affirmed, 
[1911] W. N. 101, 0. A. (reinsurance by one company with another of all 
its risks). 

Ik) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 9 (2). 

(f) Re Eddystone Marine Insurance Co., Ex parte Western Insurance Co., [1892] 
2 Oh. 423. 
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prove the loss in the same manner as the original assured must 
have proved it against him, and the reinsurer can raise all defences 
which were open to the reassured against the original assured ( m). 
This is evident in the case of the reassured seeking to recover from 
his underwriter before he has paid under the original insurance, 
and it seems that the same is true of the reassured who has 
previously paid his assured, inasmuch as it would he inequitable 
for him to renounce any of his defences so as to prejudice the 
reinsurer. How far this last proposition is true in case of the 
policy containing the reinsurance clause is doubtful. This much, 
however, is, it is submitted, clear; the reinsurer will be, under the 
reinsurance clause, obliged to pay what the reassured has paid to 
his assured, unless it be proved that he was not legally bound to 
make such payment. On the other hand, it seems probable that 
the reassured cannot recover from his reinsurer any sum paid by 
him which a prudent underwriter would not have paid, unless he 
has done so with the consent of the reinsurer (/i). 

745. The effect of the suing and labouring clause in the original 
policy or in the reinsurance policy upon the liability of the 
reinsurer is dealt with elsewhere (o). 

Glauses which are contained in the original insurance, if they 
are usual clauses, such as the so-called “ continuation clause ” or the 
" warehouse to warehouse clause,” are considered to be incorporated 
in a reinsurance policy, in the usual form, if they are not 
inconsistent with its express terms ( p). 

The reinsured need not give notice of abandonment in case of a 
total loss (q). 

(rn) Tho roinsurors aro entitled to an affidavit of ship's papers, though they 
aro not m tho custody of tho plaintiff's ( China Trailers’ Insurance Co. v. lloyal 
Exchange Assurance Corporation, [1898] 2 Cl. B 187, 0. A.). 

(n) Chippendale v. Holt f 1895), 1 Coni. Cas. 107 ; Mai ten v. Steamship Owners’ 
Underwriting Association (1902), 7 Coni. Cas. 105; Western Assurance Co. of 
Toronto v. Pools, [1903] 1 K. B. 370, 380; and see 1 Parsons, Marine Insurance, 
1st ed., p. 209, n. 

(o) Soo p. 313, ante, and p. 456, post ; Uzielli v. Boston Marine Insurance Co 
(1S84), 15 Q. B. D. 11, C. A. As to the meaning nf a clause m tho policy of »v 
insurance that no claim shall attach for salvago charges, eeo Western Assurant e 
Co. of Toronto v. Poole, [1003] 1 K. B. 370 (where it was held that the clause 
excluded the defendant’s obligation to contribute to tho suing and labouring 
charges, notwithstanding the omission to delete the printed clause imposing 
that obligation). 

( p) Joyce v. Realm Insurance Co. (1872), L. R. 7 Q. B. 580 (outward cargo 
considered homoward interest); Franco-Hungarian Insurance Co. v. Merchants’ 
Marine Insurance Co. (1888), Shipping Gazette Wcokly Summary, 15th June; 
Charlesworth v. Faber (1000), 6 Com. Cas. 408 ; Martin v. Nippon Sea and 
Land Insurance Co. (1898), 3 Com. Cas. 161 (conveyance and transhipment 
risks); Lower Rhine and Wilrtcmburg Insurance Association v. Sedgwick, [1898] 

1 Q. B. 739; reversed, [1890] 1 Q. B. 179, C. A. (where the question whether 
a reinsurance can cover risks on a policy not in existence at the date of 
reinsurance, answered in the affirmative by Kennedy, J., was left undecided 
by the Court of Appeal). For a clause inapplicable to reinsurance and therefore 
rejected, bob Home Insurance Co. of New York v. Victoria-Montreal Fire Insurance 
Co., [1907] A. 0. 59, P. 0. (fire policy). 

($) Mamie Insurance Act, 1906 (6 Edw. 7, o. 41), s. 62 (9); Uzidli v. Boston 
Marine Insurance Co., supra. As to notice of abandonment, see, further, 
p. 466, post. 
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Sud-Sect. 12 .—Wagering Policies. Sect. 7. 

746 . At common law insurances by way of gaming or wagering Insurable 
were valid, but a policy which did not contain a clause expressly Interest, 
dispensing with proof of interest, or which did not otherwise Gaming and 
show that the contract was not intended to be one of indemnity, wagering 
was deemed to be a contract of indemnity on which the assured P° Iicies - 
could not recover without proof of interest \r). A policy expressly 

made “interest or no interest” or “ without furthor proof of 
interest than the policy itself ” or “ without benefit of salvage 
to the insurer,” is commonly called a “p. p. i. policy” (that is, “P. p.i. 
po ] icy proof of interest) or “ an honour or wager policy” (a). policy." 

In 1845 it was enacted that all contracts or agreements by way Gaming Act, 
of gaming or wagering shall be null and void (b). This applies 184S< 
to all insurances which are really wagers, whether or not they be 
in the form of p. p. i. policies. But a p. p. i. policy is not neces¬ 
sarily inconsistent with the assured having an insurable interest; 
indeed, it often happens that such a policy is effected by persona 
who have an insurable intorest but who wish to avoid the difficulty 
of proving it. In such case the policy would not be a wagering 
contract within this provision (c). * 

The Marine Insurance Act, 1906 (d), provides that:— lilarine 

(1) Every contract of marino insurance by way of gaming or insurance 

wagering is void (e). Act, 1906. 

(2) A contract of marine insuiance is deemed to be a gaming or 
wagering contract (i.) where the assured has not an insurable 
in',crest, as dofinod by the Act, and the contract is entered into with 
no expectation of acquiring such an interest; or (ii.) where the 
policy is made “interest or no interest,” or “without further 
proof of interest than the policy itsolf,” or “without benefit of 
salvage ” to the insurer, or subject to any other like torm: provided 
that where there iB no possibility of salvage, a policy may be 
effected without benefit of salvage to the insurer (/). 

747 . A still more modern statute (g) declares every contract of Marine 
marine insurance effected by any poison not having a bond fide Insurance 

(Gambling 

---- Policies) Act. 

(r) Lurena v. Orau/urd (1S06), 2 Bos. & P. (n. R.) 269, It. L., 2>er Lord Er,DON, 
at p. 321; Cousins v. Nantes (1611), 3 Taunt. 513, Ex. t'h. 

(a) By the Marine Insurance Act, 1745 (19 Geo. 2, c. 37) (which, however, did 
not extend to Ireland (Keith v. Protection Marine Insurance Co. (1882), 10 L. E. 
lx. 51), nor toforeign ships ( Thellusson v. b'Utrher (1780), 1 Doug. (k. n.) 315)) 
such p. p. i. polioies, as well as all other policios by way of gaming and wager¬ 
ing, u they were insurances on British ships, or cargoes, or interests relating to 
the same, were, with certain unimportant exceptions, prohibited. See on this 
enactment (now repoaled, note (d), infra) Alikins v. Jttpe (1877), 2 0. P. D. 375; 

Berridge v. Man On Insurance Co. (1887), 18 Q. B. D. 346,0. A., following Smith v. 

Reynolds (1856), 1 H. & N. $21, and Be Mattos r. North (1868), L. E. 3 Exch. 185. 

(b) Gaming Act, 1845 (8 & 9 Yict. o. 109), s. 18. As to wagering contracts, 
in general, see title Gaming and Wagering, Yol. XV., pp. 265 et seq. 

(c) Wilson v. Jones (1867), L. E. 2 Exch. 139, 146, Ex. Oh. 

(d) 6 Edw. 7, c. 41, repealing (see s. 92. Sched. II., ibid.) the Marine 
Insurance Act, 1745 (19 Geo. 2, c. 37) (see note (a), supra), but leaving untouched 
the Gaming Act, 1845 (8 ft 9 Viet. c. 109), s. 18 (see note (b), supra). 

(e) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 4 (l). 

(/) Ibid., s. 4 (2). 

\g) Marine Insuranoe (Gambling Policies) Aot, 1909 (9 Edw. 7, o. 12), a. 1. 



378 


Insurance. 


interest or expectation of interest, and every such contract effected 
by any person, not being a part owner, in the employment of the 
owner (h) of a ship, in relation to that ship, in the terms 
above specified (i), to be a “ contract by way of gambling on loss 
by maritime perils ” ; and the person who effects it, and the broker 
through whom and the insurer with whom it is effected (if these 
persons act knowingly) are guilty of a criminal offence punishable 
on summary conviction (j). 

Sect. 8. — Valued Policies. 

Sub-Seot. 1.— Definition: Conclusivenesa of Valuation. 

Valued or 748- A policy may be either valued or unvalued, 
unvalued. A valued policy is one which specifies the agreed value of the 
Definitions, subject-matter insured ( k ); an unvalued, or, as it is frequently 
called, an open, policy is one which does not specify the value of' 
the subject-matter but leaves it to be subsequently ascertained (i). 
Uaual clause. The policy usually contains the following clause:—“ The said ship, 
etc., goods and merchandise, etc., for so much as concerns the 
assured, by agreement between the assured and assurers in this 

policy, are and shall be valued at-.” The difference in form 

between a valued and an unvalued policy in that in a valued policy 
the blank is filled up with the sum at which the parties agree to 
value the subject-matter insured, whereas in an unvalued policy it 
is left in blank. The difference in legal effect between the two 
policies is that in the case of an unvalued policy the value of the 
Bubject-matter insured is not admitted but has to be subsequently 
ascertained, whereas in the case of a valued policy, unless it be 
voidable on the ground of fraud or for some other reason, the value 
fixed by the policy is as between the insurer and assured conclusive 
of the value of the subject intended to be insured ( m ). Thus, if a 
ship that has been worth £8,000 be so much injured that she is not 
worth repairing, but, this fact being unknown to the assured, he 
effects an insurance upon her, whilst in that condition, by a policy 
for £6,000, valued at £8,000, and after the policy has attached the 


Skot. t. 

Insurable 

Interest. 


(h) “ Owner ” includes charterer (Marino Insurance (Gambling Policies) Act, 
1909 (9 Edw. 7, c. 12), s. 1 (8)). 

'») See 5 . 377, ante; Marine Insurance Act, 1906 (6 Edw. 7, c.41), s. 4 (2) (b). 
j) Marine Insurance (Gambling Policies) Act, 1909 (9 Edw. 7, 0 . 12), s. 1 
(1)', (2). The penalty is imprisonment, with or without hard labour, for not 
exceeding sue months, or a fine not exceeding £100, and, in oither case, forfeiture 
to the Crown of the proceeds of the contract {ibid., s. 1 (1)). Proceedings may not 
be instituted without the consent of the Attorney-General (in Scotland the Lord 
Advocate) {ibid., s. 1 (3)) ; nor, in the case of a person not in the shipowner’s 
employment, until he has had an opportunity of sho ( wing that the contract was 
not a gambling contract, and information given by him for this purpose is not 
in proceedings under the Act to be evidence against him (ibid., s. 1 (4)); but as 
against such a person a contract in the terms above specified (“ interest or no 
interest” etc.) is deemed to be a gambling contract unless the contrary is 
proved {ibid., s. 1 (5)). There is in England an appeal to quarter sessions 
(ibid., s. 1 (7) ). As to procedure on such appeals, Bee title Magistrates. 

(k) Marine Insurance Act, 1906 (6 Edw. 7, 0 . 41), s. 27 (1), (2). 

(l) Ibnl., s. 28. 
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vessel is wholly destroyed by a storm, the valuation is binding, and Biot. 8. 
the assured is entitled to recover £6,000 (n). Valued 

Policies. 

Sub-Sect. 2. — Over-valuation as Ground, for avoiding the Policy. ~— 

749 . As long as the contract of insurance is unimpeached the Over-vaiua- 
valuation is binding on the parties, but qver-valuation may be a tlon t ”?!? aToid 
ground for avoiding the contract. Thus, if the over-valuation be 00,1 r *° 
part of a scheme for defrauding the underwriters, the policy will be 

voidable (o). Similarly an over-valuation made in order to cover a 
gambling transaction will avoid the whole contract; for instance, 
where an insurance is made in the sum of £2,000, and it is proved 
that the interest of the assured amounted to a cable only (p). 

Thirdly, an over-valuation, although not fraudulent, may be so 
great as to constitute a material fact, the concealment of which will 
entitle the underwriter to avoid the policy (q). 

Sub-Sect. 3. — Opening Valuation where Whole Subject-matter is not at Bisk. 

750 . The parties, however, are only bound by the valuation as Valuation 
far as it goes, and it is therefore always competent to the under- binds only aa 
writer to show that part only of the subject intended to be valued 

in the policy was actually at risk (r). For instance, if the insurance 
be on a cargo valued at £3,000, and the goods at risk amounted 
only to half a cargo, the underwriter in case of total loss is 
liable only for £1,500. Similarly, if freight be valued at £6,000 
and be intended to be freight for a full cargo, and only one-half of 
such a full cargo is loaded, the underwriter in case of total loss 
is liable only for £8,000. In this sense, and to this extent only, 
can the valuation be opened in the foregoing and similar cases («). 


(n) Barker v. Janson (1868), L. E. 3 0. P. 303; Woodside v. Globe Marine 
Insurance Co., [1896] 1 Q. B. 105. Except for the purpose of determining 
whether there has been a constructive total loss (Marine Insurance Act, 1906 
(6 Edw. 7, o. 41), s. 27 (4), see p. 484, post), the valuation is binding generally, 
and not merely m cases where the question is os to the amount payable by 
underwriters m case of loss, for the valuation constitutes as between the 
parties a conclusive admission as to the value of the subject-matter to which 
it refers (Muirhead v. Forth and North Sea Steamboat Mutual Insurance 
Association, [1694] A. C. 72, 79). It has been held, for example, to be binding 
on the parties to the contract with reference to questions of general average, 
contribution and subrogation (Steamship Balmoral Co. v. Marten, [1902] 
A. O. 611; North of England Insurance Association v. Armstrong (1870), 
L. R. 6 Q. B. 244). See pp. 471, 493, post. 

(o) Haigh v. Be la Cow (1812), 3 Camp. 319; Marine Insurance Act, 1906 
(6 Edw. 7, c. 41), s. 27 (3). 

(p) Lewis y. Rucker (1761), 2 Burr. 1167, 1171. 

(a) Ionides ▼. Pender (1874), L. R. 9 Q. B. 631. See also the memorandum 
of Willes, J., cited by Mathew, J., in Herring v. Janson (1896), 1 Com. Oas. 
177, 178. As to avoidance of the policy, see pp. 404 et seg., post. 

(r) The Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 76 (2), enacts that: 
“ Nothing in the provisions of this Act relating to the measure of indemnity 
nil oil affeot the rums relating to double insuranoe, or prohibit the insurer from 
disproving interest wholly Or in part, or from showing that pt the time of the 
loss the whole or any part of the subject-matter insured was not at risk under 
the policy.’* 

(j) For cases in which the valuation was opened because the whole of the 
subject intended to be valued was not at risk, see Forbes y. Aspinall (1811), 13 
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The question as to what was intended to be valued in the valuation 
clause depends upon the intention of the parties, and Buch inten¬ 
tion is to be ascertained from the words of the clause, having regard 
to the circumstances under which the contract of insurance was 
made ( t ). 

Shot. 9 .—Double Insurance, 

Sub-Sect. 1.— Definition: Effect at between Assured and Insurer. 

751 - "Where two or more policies are offected by or on behalf of 
the assured on the same adventure and interest, or on any part 
thereof, and the sums insurod exceed the indemnity allowed by the 
Act, the assured is said to be over-insured by double insurance (a). 

Where the assured is over-insured by double insurance, the 
assured, unless the policy otherwise provides, may claim payment 
from the insurers in such order as he may think fit, provided that 
he is not entitled to receive any sum in excess of the indemnity 
allowed by the Act (6). Thus, if a merchant, the value of whose 
whole interest is £8,000, first effects a policy on this interest at 
Liverpool for £2,000, and then another policy on the sarue 
interest at London for £8,000, he can recover the whole amount 
of £8,000 on the London policy. 

Where the policy under which the assured claims is a valued 
policy, tho assured must give credit as against the valuation for any 
sum received by him under any other policy without regard to the 
actual value of the subject-matter insured; and where the policy is 
an unvalued policy, he must give credit as against the full insurable 
valuo for any sum received by him under any other policy (c). The 
result is that the amount recoverable may sometimes depend on 
the order in which actions on different policies aro instituted. Thus, 
if a ship be insured by policy A for £2,000 valued at £4,000, 
and by policy E for £2,000 valued at £3,000, and there be a total 
loss, tho assured can recover £2,000 on policy B, and then claim 
£2,000 on policy A. But if he first receives from the underwriters 

East, 323, 327 (height); litckman v. Curst an » (1833), 5 13. & Ad. 661 ; Tobin 
V. Harford (1861), 17 O. li. (n. 8.) 528, Ex. Cb. (“roods); and toe note [t), infr< 

(0 Williams v. North China Insurance Co. (187(3), 1 0. P. 1.'. 757, C. A. 
Denoon v. Ifome and Colonial Assurance Co. (1872), L. It. 7 O. P. 341; The Mam, 
[1894] P. 320. In club insurances o fi eight, it in a common rule that “ iu the 
event of the total loss of a ship, tho amount insuied shall be deemed the owner’s 
interest at risk, and he shall he paid such amount whether tho vessel bo loaded, 
in ballast or under chaiter.” Such a clause amounts to a binding valuation of 
tho freight covering whatsoever may be the nature of the freight lost by reason 
of tho total loss of the ship. As to mutual insurance clubs, see p. 504, 
post. 

(а) Marino Insurance Act, 1906 (6 Edw. 7, c. 41), s. 32 (1). 

(б) I bid., s. 32 (2) (a). This provision embodies the law as laid down in 
Newby v. lleed (1763), 1 Wm. 111. 416 ; lloyert v. Davis (1776), 2 Park on 
Insurance, Stb ed., p. 601. The Continental law on this subject differs from the 
English law. It generally makes the successive policies protect the property iu 
order of date, and American policies usually contain a clause embodying 
substantially the Continental law. As to the Continental law and the history cl 
the subject, see Arnould on Marine Insurance, e. 331. 

(e) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 32 (2) (b), (c). These 
provisions embody the law as laid down in Bruce v. Jones (1863), 1 H. & 0. 769, 
which virtually overruled Bousfield ▼. Barnes (1616), 4 Camp. 228. 
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on policy A £2,000, the sum insured by that policy, then he can Shot, 9 . 

only claim on policy B the difference between £2,000 and the Double 

amount of the valuation (£3,000), i.e., £1,000. Insurance. 


Sub-Sfct. 2. —Rights of Insurers, inter se, and against the Assured. 

752 . "Where the assured is over-insured by double insurance, Contribution 
each insurer is bound, as between himself And the other insurers, between 

to contribute rateably to the loss in proportion to the amount for ins,irers - 
which he is liable under his contract (d), and if any insurer pays 
more than his proportion of the loss, he is entitled to maintain an 
action for contribution against the other insurers, and to the like 
remedies as a surety who has paid more than his proportion of the 
debt (e). 

Finally, where the assured receives any sum in excess of the Assured to 
indemnity allowed by the Act, he is deemed to hold such sum in account for 
trust for the insurers, according to their right of contribution indemnity" 
among themselves (/). 7 ‘ 

Sub-Seot. 3.— Effect of Two or more Insurances in Different Interests. 

753 . Double insurance only arises when two or more policies Insurances 
are effected in the same interest. When they are effected to cover 
different interests, there can be no contribution amongst the under¬ 
writers, but the principle of subrogation then applies and limits 

the amount ultimately paid by all the underwriters to the 
indemnity allowed by the Act (g). 

Sect. 10.— Commencement , Duration, and Area of ltiak. 

Sub-Sect. 1 .--Time Polities. 

(i.) Comment count anti Duration of Risk: Continuation Clause, 

754 . The two limits of time prescribed in a time policy Qi) doter- commence- 
mine, in the absence of any stipulation to the contrary, the mentand 
beginning and end of the risk, or, in other words, the insured ^“£* tiou of 
period. A time policy, however, may bo effected retrospectively 

by the insertion of the ordinary clause “ lost or not lost ” ( i); 
for instance, if a policy is effected on the 15th August, 1911, to 

(d) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 80 (1). Speaking 
generally, where several persons are co-sureties for the same debt, and ono of 
mem is called upon to pay more than his share, he is entitled to contribution 
from the others proportionately to the amounts for which each is a surety; soo 
title Guarantee, Vol. XV., p. 526; Diring v. Winchelsea (Earl ) (1787), 1 Cox, 

Eq. Cas. 318, and the notes thereto in 2 White & Tud. L. C., 7th ed., 535. How 
the total sum paid to the assured Bhould be apportioned as between the different 
underwriters is not settled by the Marine Insurance Act, 1906 (6 Edw. 7, c. 41), 
nor by any decided cases or established practice. An attempt to solve this 
problem js to be found in Amould on Marine Insurance, s. 354. 

(e) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 80 (2). 

(/) Ibid., s. 32 (2) (d). 

(g) See North British and Mercantile Insurance Co. v. London, Liverpool, and 
Olobe Insurance Co. (1877), 5 Ch. D. 569, 576, 584, C. A.,; Oodin v. London 
Assurance Co. (1758), 1 Burr. 489, 495; see also Marine Insurance Act, 1906 
(6 Edw. 7, o. 41), ss. 32 (2) (d), 79; and p. 494, post. 

(h) For definition of time policy, see p. 336, ante. 

(*) See p. 367, ante. 



Insurance. 


Sect. 10. 

Commence¬ 
ment, 
Duration, 
and Area 
of Risk. 


Continuation 

clause. 


Stamp Act, 
1891. 


Finance Act, 
1901. 


Marine 
Insurance 
Act, 190G. 


commence on let day on the same month, it will cover any losses 
occurring after the latter date. 

A time policy will cover any loss, whether total or partial, 
occurring(;) during the insured period, although the amount 
of the loss be only ascertained after the expiration thereof. 
For instance, if there be an insurance for six months on a ship 
which has received her death wound some days before, but is kept 
afloat by pumping until after the expiration of the she months, the 
underwriters would be liable for a total loss ( k ). 

755. English time policies usually contain a clause, called the 
“continuation clauso,” which continues the insurance after the 
expiration of the insured period until the ship arrives at her port of 
destination ( l). But the Stamp Act, 1891 ( m ), provided that no 
policy of sea insurance made for time shall be made for any 
time exceeding twelve months (m), and as the continuation clause 
usually extended the insurance beyond that period it violated the 
provisions of the Act (»). It was consequently providod by the 
Finance Act, 1901 (o), that a policy of sea insurance shall not be 
invalid on the ground that by reason of a continuation clause it 
may become available for a period exceeding twelve months; arid a 
continuation clause is defined as an agreement to the effect that in 
the event of the ship being at sea, or the voyage otherwise not 
completed, on the expiration of the policy, the subject-matter of 
the insurance shall be held covered until the arrival of the ship, or 
for a reasonable time thereafter not exceeding thirty days (o). A 
policy containing such a continuation clause is chargeable with a 
Btamp duty of 6 d. in addition to the duty otherwise chargeable (o). 

Finally, the Marine Insurance Act, 1906 (p), declares that, sub¬ 
ject to the above provisions of the Finance Act, 1901 (o), a time 
policy which is made for any time exceeding twelve months is 
invalid. The result is that a time policy containing a continua¬ 
tion clause is valid if stamped with an additional stamp, but if not 
so stamped is invalid. 


(j ) It is not enough that a pre-existing injury was discovered during ♦ho 
period (Hutchins Brothers v. Royal Exchange Assurance (1911), 27 T. L. R. 21 j ; 
affirmed (1911), 27 T. L. It. 482, O. A.). 

(k) Knight v. Faith (1850), 15 Q. B. 649, explaining Meretony v. Dunlope 
(1783), referred to by Willes, J., in his judgment ui Lockyer v. OJfley (1786), 1 
Tern Rep. 252, at p. 2S0. Compare Hough & Co. v. Head (1885), 55 L. J. (q. b.) 
43, C. A. 

(f) The continuation clause is sometimes in the following form: " Should the 
vessel at th£ expiration of the policy be at sea, or in distress, or in a port of 
refuge or of call, she shall, provided previous notice be given to the underwriters, 
be held covered at a pro rata monthly premium to her port of destination.” It 
is sometimes in a somewhat different form, providing simply that if the ship be 
at sea at the expiration of the insured period, the insurance shall continue 
until the ship arrives at some port (Charletworth v. Faber (1900), 5 Com. Cas. 
408 ; Royal Exchange Assurance Corporation v. Sjo/orsakrings Akttebolaget Vega, 
[1902] 2 KB. 384, O. A.). 

(wi) 54 & 55 Yict. c. 39, s. 93 (2). 

(n) See coses cited cited in note (l), supra. 

(o) 1 Edw. 7, o. 7, s. 11. By the Revenue Act, 1903 (3 Edw. 7, c. 48), a. 8, a 
policy on a ship under construction or repair, though made for a time exceeding 
twelve months, is not deemed to be a time polioy. 

(p) 6 Edw. 7, o. 41, s. 25 (2). 
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756. Where the insurance is expressed to be from a certain day 
until another day the risk does not in general commence to run 
until the former day has expired, and the risk ■will continue until 
the expiration of the latter day ( q ). The time according to which 
the insured period will be measured is, in the absence of a con¬ 
trary intention, the time of the place where the contract of 
insurance is exocuted, and therefore in English policies that time 
is Greenwich time (r). 

(ii.) Area of Risks covered by Time Policy. 

757- The policy, in the absence of any stipulation to the con¬ 
trary, covers the ship on whatever voyage or service she may be 
engaged during the insured period (s). It is, however, now very 
common for the policy to except certain geographical limits, either 
entirely or for certain seasons of the year, as, for instance, 
“warranted no St. Lawrence between 1st October and 1st 
April ” (t). 

758. Where the ship concerned in the adventure is missing, and 
after the lapse of a reasonable time no news of her has bedn 
received, an actual total loss may be presumed (a). But in order 
to recover on the policy the assured must prove a loss that has 
occurred within the insured period, there being no prosumption 
that the loss took place at a particular time. 

What is a reasonable time is a question of fact; for instance, if 
the ship has met with some disaster or encountered a violent storm 
during the insured period, or if the ship has failed to arrive at her 
destination within the ordinary time, a loss during the insured 
period may be presumed (6). 

(iii.) Mixed Policies. 

759. Time policies are sometimes made in which not only the 
time is specified for which the risk is insured, but in which the 
voyage also is described (c); for instance, the insurance may be “ at 
and from London to Cadiz for six months,” or “ from 1st January, 
1908, to 1st June, 1908, at and from Bristol to Marseilles, etc.” 


Shot, 10. 
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(q) Isaacs y. Royal Insurance Co. (1870), L. R. 6 Exch. 296 (fire). See 
South Staffordshire Tramways Co. v. Sickness and Accident Assurance Association, 

f l891] 1 Q. B. 402, C. A. (accident); eoe also Johnson <fc Co., Ltd. y. Bryant 
1896), 1 Com- Coe. 863. 

(r) See 1 Phillips, Law of Insurance, s. 949; and the Statutes (Definition of 
Time) Act, 18S0 K3 & 44 Viet, c.9), s. 1. See also title Time. 

(a) Dudgeon y. Pembroke (1877), 2 App. Cas. 284, supplemented by Thompson 
y. Hopper (1856), 6 E. & IjJ. 172; and Faivcus v. Sarsfield (1856), 6 E. A B. 192. 

. (t) Birrul v. Dryer (1884), 9 App. Cas. 345; see also Simpson Steamship Co. y. 
Premier Underwriting Association (1905), 10 Com. Cas. 198; see also, as to express 
warranty, p. 418, post, and as to mixed polices, idle text, infra. 

(a) Marine Insurance Aot, 1906 (6 Eaw. 7, c. 41), s. 58. 

(5) Reid y. Standard Marine Insurance Co. (1886), 2 T. L. R. 807; compare 
Re Rhodes, Rhodes y. Rhodes (1887), 36 Ch. D. 686, 691 (presumption of death). 

(c) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 25 (1). As to extendon 
of risk for a period of time beyond the voyage covered by a voyage potioy, 
see p. 384, poet. 
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Such policies are called “ mixed policies.” Under them the under¬ 
writer is not liable for a loss that has not occurred within the 
insured period, nor is he liable for any loss unless the ship 
originally sailed on the voyage described in the policy and was at 
the time of the loss sailing on the prescribed course between the 
termini of the voyage ( d ). 

i 

Sub-Sect. 2. — Voyage Policies. 

(i.) Comment emerit and Duration of Ihsk on Goods. 

760. The clause in Lloyd’s policy (which is also to be generally 
found in most other policies) relating to the commencement of the 
risk on goods is as follows: “ Beginning the adventure upon the 
said goods and merchandises from the loading thoroof aboard the 

said ship at -.” The risk consequently does not attach upon 

the goods until they are actually on board, and the insurer is not 
liable for a loss occurring while they are in transit from the shore 
to the ship ( e). 

The insurer’s liability may, however, be extended by express 
words in the policy (/); and it is .isual to insert in it a 
clause snch as “including risk of craft *o and from the vessel.” 
Somo policies evon contain a still more extensive clause called the 
“ warehouse to warehouse clause,” which covers “ all and every 
risk in craft to and/or from the vessel or vessels, and all risks, 
including fire, from the warehouse of the consignor by any con¬ 
veyance by land or by water, and until safely delivered into tho 
warehouses of the consignees and/or their agents” ( g ). 

The common clause ( h ) imports that the risk is only to 
attach upon goods loaded on board the ship at tho terminus 
a quo of the voyage, even although it was known to the 
, underwriters that the policy was intended to protect goods loaded 
at some other port (i). This very stiict construction, which 
is often not in accordance with tho intention of the parlies, has, 
however, been disapproved of, and is not likely to be adopted in 


(<i) Way y. Modigliani (1787), 2 Term Rep. 30; Robertson y. French (1803;, l 
East, 130; boo also Johnson & Co, Ltd y. Bryant (1890), 1 Coin. Cas. 363; 
Maritime Insurance Co., Ltd. v. Alianza Insurance Co. of Santander, [1907] 2 
K. B. 6G0 ; Drfiori y. Adams (1884), „3 L. J. (q. b ) 437. 

(e) Marino Insurance Act, 1900 (6 Edw. 7, o. 41), Sched. I., r. 4. As to the 
effect of insurance “ from ” a particular place, see ibid., p. 388, post. For form 
of Lloyd’s policy, see note (jb), p. 340, ante. 

(/) Hurry y. Royal Exchange Assurance Co. (1801), 2 Bos. & P. 430, 435; 
and see, further, pp. 383, 387, poet. 

(g) Ide y. Chalmers (1900), 5 Com. Cas. 212, 216 (where it was found as a 
fact that this clause is one which is usually inserted in Lloyd’s policies). 

(h) See the text, supra. , 

(t) Spitta y. Woodman (1810), 2 Taunt. 416; Robertson y. French, supra<f 
Horneyer v. Lushington (1812), 15 East, 40; Langhom y. Hardy (1812), 4 
Taunt. 628; Mellish v. Allnutt (1813), 2 M. & S. 106; Rickman y. Carstaire 
(1833), 5 B. & Ad. 651; Gladstone v. Clay (1813), 1 M. & S. 418, 424. 
As to the limits of the port or place mentioned as the terminus a quo at 
which the goods are to be loaded, see Sailing-ship “ Garston ” Co. y. 
Hickie (1885), 15 Q. B. D. 580, C. A.; Payne y. Hutchinson (1808), 2 Taunt. 
405, n.; Constable y. Noble (1810), 2 Taunt. 403; Moxon v. Atkins (1812), 3 
Camp. 200. 
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future cases (j). At any rate, if there be anything in the policy Bwjt. Ift,- 
to indicate that it was intended to cover goods loaded at some place Commenc«-“i 
other than the terminus a quo, effect will be given to that inten- meat, 
tion (k ); and in particular when it appears from the policy that the 
parties contemplated loading and unloading, bartering or trading ^ r p ,]? a 
with goods at any intermediate ports or places in the course of the __ ' 
insured voyage, the policy will attach not only on goods loaded at 
the terminus a quo, but also on those loaded at auy of the ports or 
places where the ship is empowered to touch and trade under the 
terms of the policy (i). 

761. A policy on goods at and from a foreign port for the home- Policy from a 

ward voyage protects only the homeward cargo, and protects it * ore i? n Jf 0rt 
only from the time when such cargo is wholly or partially loaded mrdmZ 
on board at the foreign port (»•). W 

In a policy on a voyage during which goods are intended to be 
loaded and bartered at different places, there is commonly a clause, 

“outward cargo is to be considered homeward interest twenty-four 
hours after arrival at first place of trade.” The effect of this clause 
is that the policy will simultaneously cover the original and the 
new cargoes on board, but not any goods which are on land and are 
not shipped goods (n). 

762. According to the common clause in English policies, the Continuation 
risk on goods continues during the voyage to the port of discharge “d end of 

“ until the same be there discharged and safely landed.” nBk on ® oodB * 

The port of discharge is either the particular port which is named The port of 
in the policy for that purpose, or that which, by reason of the discharge, 
terms of the policy or the usage of trade, is inferred to be intended 
by the parties. Sometimes the place named in the policy as the 
place of discharge is a district containing several ports. In such 
case the policy will, generally speaking, protect the outward cargo 
until the whole of it has been or, in the usual course of trade, ought 
to have been safely landed at that port in the district which, for 
the aforesaid reasons, is taken to be the ultimate port of discharge 
contemplated by the parties (o). 


(j) Carr v. Montefiore (1864), 6 B. & S. 408,430, Ex. Ch. If the goods, though 
originally loaded elsewhere, are wholly, or in part, first landed and then reloaded 
at the terminus a quo of the voyage, tins is a sufficient loading on board the ship 
at that port to make the policy attach ( Carr v. Montefiore, supra; Nonnen v. 
Reid, Nonnen v. Kettlewell (1812), 16 East, 176, applied in the above case). 

(&) Bell v. Hobson (1812), 16 East, 240; Joyce v. Realm Insurance Go. (1872), 
L. B, 7 Q. B. 680. 

(l) Gladstone v. Clay (1813), 1 M. & 8.418; Violett v. Allnutt (1811), 3 Taunt. 
419; Grant y. Delacour (1806), 1 Taunt. 466; Grant v. Paxton (1809), 1 Taunt. 
48&j Barclay v. Stirling (18i6), 6 M. & 9. 6; Leathly y. Hunter (1831), 7 Bing. 
6ffpEx. Ch. (a loading case on the subject). 

(m) Forbes v. Gowie (1808), 1 Camp. 620; Forbes y. Aspinall (1811), 13 East, 
323 (homeward freight); Rickman v. Carstairs (1833), 6 B. & Ad. 661. 

(n) Tobin v. Harford (1864), 17 C. B. (N. s.) 628, Ex. Ch.; Joyce y. Realm 
Insurance Co., supra ; compare Harrison v. Ellis (1867), 7 E. & B. 466. 

S [o) Barrass v. London Assurance (1782), 1 Park on Marine Insurance, 8th ed., 
74; Leigh v. Mather (1796), 1 Park on Marine Insurance, 8th ed., p. 74; 
ichardson v. London Assurance Co. (1814), 4 Camp. 94; compare Oliverson y, 

XVII, O 
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763. The goods are “ discharged and safely landed ” within the 
moaning of the above clause when they are landed in the customary 
manner ( p). Thoy are landed in the customary manner if delivered 
on shore at the ordinary quays, wharves, or customary landing 
places witliin the limits of the port of discharge (q). 

It is frequently necessary on account of the shallowness of the 
water to omploy smaller craft, such as lighters or shallops, or some¬ 
times men, to carry the goods from the ship to the shore. When 
this is done in the manner usual at the port of discharge, the under¬ 
writers are liable for any loss which may happen to the goods in 
the course of their being so carried (>■). 

764. Sometimes the consignee himself takes possession of the 
goods by receiving them out of the ship into his own lighters. In 
such case the goods are not protected by the ordinary clause of 
the policy during their carriage in the lighters («), unless, at least, 
it is customary at tho port of discharge for tho consignee to send his 
own lighters for landiug his goods (t). But where (as is very usual) 
the policy contains the clause “ including risk of craft to and from 
tho ship,” the goods are protected when carried in the consignee’s 
own lighters, whether such custom prevails or not, since otherwise 
no effect would be given to those words (j). 

765. Whenever tho goods are safely landed in the ordinary 
course of business at the port of destination, tho risk ends, though 
they have never been delivered into the hands of the consignees ( b ). 
And evon where, as is often the case, the policy contains the clause 


Briyhtinan (18 US), 8 Q. B. 781 ; nail seo Brown v. Vnjne (1810), 12 Bust, 283 
(policy on ship). 

( p ) Marine Insurance Act, 1900 (0 Edw. 7, c. 41), Bched. T., r. 5. See further 
as to this rule, infra. If not so landed ihe risk ceases {ibid.). 

( 17 ) Hyde v. 'Trent and Mersey Nunyution Co. (179.1), 5 Term Rep. 389, 395, 
397,100 ; Bourne v. Qathffe (1841), 3 M.m. & G. 613, Ex. C'li.; (1811), 7 Man. & G. 
850, II. Ii. 

(?•) Telly v. Royal-Eu hanye Assurance Co. (1757), 1 Burr. 341, per Lord 
Mansfield, at pp. 348, 319, citing Tierney v. lit her mat on (1743); Lane v. 
Nnon (18(1(1), L. II. 1 O. P. 412; Rucker v. London Assmance Co. (1781), 2 
Bos. & 1*. 432, 11 . ; //in ry v. Royal Enhance Aastirance Co. (1801), 2 Bos. « P 430 ; 
Matthie v. Polla (IS02),'3 Bos. & P. 23 ; Stewart v. Bell (1821), 5 B. & Aid. 238. 

(a) Sparrow v. Caruthrrs (174. r ), 2 Stra. 1236; Hurry v. Royid Exchange 
Assurance Co., supra; Strong v. Nataliy (1804), 1 Bos. & P. (n. ii.) 1(1; Iloulder 
y. Merchants Marine Insurance Co. (1886), 17 Q. B. D. 304, 356, 0. A. 

(/) Paul v. Inauranco Co. of North America (1S99), 15 T. L. B. 534. There is 
a autum.ot the Court of Appeal in Iloulder v. Merchants Marine Insurance Co., 
supra, that by taking delivery short of the shore the consignee determines the 
iisk insured, because he waives the landing and himself terminates the risk by 
so doing. Tliis is an obiter dictum, and the oditors of Arnould on Murine Insur¬ 
ance, in s. 408, are, it is submitted, right in saying that the real question, at 
any rate in the absence of the " risk of oraft” clause, is whether tho goods hjtve 
been landed in the customary manner at the port of discharge. ' 

(a) Paul v. Insurance Co. of North America, supra. 

(b) Broivn v. Car stairs (1811), 3 Camp. 161 ; Marten v. Nippon Sea and Land 
Insurance Co., Ltd, (1898), 3 Com. Cas. 161; Harrison v. Ellis (1857), 7 £. & B. 
465 ; Australian Agricultural Co. v. Saunders (1875), L. R. 10 C. P. 668 , Ex. Ch. 
(but not if tho landing is in the usual course of the voyage); Pelly v. Royal- 
Exchange Assurance Co., supra / Brough y. Whitmore (1791), 4 Term Rep. 
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11 until safely delivered to consignees,” the placing of the goods in Biot. 10. 
a customs warehouse is a safe delivery within the meaning of the Commence* 
clause (c). ^ merit, 

766. The goods must be landed not only in the customary and Area 
manner, but also within a reasonable time after their arrival at the of Bisk, 

port of discharge ( d ), the extent of such reasonable time depending _ — 

upon the nature and usages of the trade on which the ship is ba landed* 
engaged, the object of the adventure, and the circumstances existing within a 
at the port of discharge (e). reasonable 

UIuci 


767. When a policy gives express leave to tranship, the goods Goods covered 
remain covered by the policy both in the course of transhipment d f unu B aild 
and when on board the vessel into which they are transhipped (/). shipment!" 

But where, in the absence of such express leave, under a But not if 
policy providing for “all risk of craft until the goods are discharged transhipped 
and safely landed,” the goods are put into lighters at the port of into vessels 
destination, not for the purpose of being landed, but for tranship- p^ r r £ nother 
ment into vessels bound for another port, the loss of the goods F 
when in such lighters is not covered by the policy, for such 
transhipment in fact amounts to the abandonment of the insured* 
voyage (g). 

On the other hand, although the policy contains no such express Transhipment 
licence to tranship, the goods will nevertheless remain covered, bjr 

if transhipment becomes necessary by reason of a peril insured periUnsured. 
against. Where, by a peril insured against, the voyage is interrupted 
at an intermediate port or place, under such circumstances as, 
apart from any special stipulation in the contract of affreightment, 
to justify the master in landing and reshipping the goods or other 
moveables, or in transhipping them, and sending them on to their 
destination, the liability of tbo insurer continues, notwithstanding 
the landing or transhipment (/<)• 

By the insertion of express words in a marine policy its pro- Protection 
tection may be prolonged after the landing oi the goods and during durin s knd 
their subsequent transport overland (t). ranslt ‘ 


(c) Marten v. Nippon Sea and Land Insurance Co., Ltd. (1808), 3 CV>m. Otis. 
101 . See, also, as to the still more extensive “ warehouse to warehous e ” clause, 
p. 384, ante. 

(<f) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), Schod. I., r. 5. See 
Parkinson v. Collier (1797), 2 Park on Mmino Irisumnco, 8th od., p. G53 (as to 
African barter trade); Noble v. Kennon.ay (1780), 2 Doug. (K. B.) 510 
(e) See title Custom and Usages, Vol. A., pp. 274 ct sc</., 290 et eeq. 

{/) Tierney v. litherington (1743), 1 Purr. 318, 349 (theie cited by Lord Mans- 
FtET.ii) ; Olnerson v. Biiyhtman (1846), 8 Q. B. 781; Hold v. Bother am (1846), 
8 Q. B. 781, 797 ; Neale and WiHinson v. Bose (1898), 3 Com. (’as. 236; compare 
Australian Agi (cultural Co. v. Saunders (1873), L. R. 10 C. P. 668, 676.Ex Oh. 

(y) lholder v. Merchants Mannr Insurance Co. (1886), 17 Q. B. I). 334, C. A. 
It is submitted that the true ground of decision in that case is that stated in tfc© 
texts; Bee Bold v. Botheram , supra, at n. 808. 

(A) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 59. Seoalso Plantamour v. 
Btiiples (1781), 1 Term Rep. 611, n.; Bold v. Botheram, supra, at p. 808; De 
Cuadra v. Swann (1864), 16 C. B. (n. s.) 772. 

(«) Bodocanachi v. Elliott (1873), L. R. 8 C. P. 649; Simon, Israel <t* Co. v. 
Sedgwick, [1893] 1 Q. B. 803, C. A. In Wingate v. Foster (1878), 3 Q. B. I). 
682, O. A., where a policy contained a special clause to protect certain pumps 
used in salvage operations, an attempt was made to apply this doc trine to their 
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(ii.) Commencement and Duration of Bisk on Ship. 

768. Where the subject-matter is insured “from” a particular 
place the risk does not attach until the ship starts on the voyage 
insured ( j ). The ship is not deemed to have started on the voyage 
until she has, being in a state of complete preparation for the 
insured voyage, quitted her moorings and broken ground (&). 

769. When a ship is insured “ at and from ” (l) a particular 
place, and she is at that place in good safety when the contract is 
concluded, the risk attaches immediately. If she be not at that 
place when the contract is concluded, the risk attaches as soon as 
she arrives there in good safety, and, unless the policy otherwise 
provides, it is immaterial that she is covered by another policy for 
a specified time after arrival (m). 

The ship is deemed to be in good safety, although seriously 
damaged, if she be in such a condition as to enable her to lie at the 
terminus a quo in reasonable security till she is properly repaired 
and equipped for her insured voyage (it). 


transit to a port of refuge not provided for by the policy, but it was held that this 
formed no part of the insured voyage; and, as \\ !l bo shown later (aee p. 395, 
post), the risk is always put an end to by unexcusod deviation or by abandonment 
of the voyage insured. As to the eft'oet of transferring the property in tho goods 
before the loss and without assigning tho policy, 6oe /amides v. Iiarford (18691, 
29 T,. J. (ex.) 3(5 ; North of England Oil-cake Co. v. Archangel Insurance Co. (1875;, 
L. E. 10 Q. B. 249 ; and p. 360, ante. 

(j) Marine Insurance Act, 1906 (6 Edw. 7, c. 11), ScboiI- T., r. 2. 

(k) As to what constitutes a starting or sailing on tho insured voyage, see 
Pittcgrew v. Pringle (1832), 3 B. & Ad. 514; Cochrane v. Fisher (1835), 1 Or. M. & R. 
809, Ex. Ch.; Hunting <fe Son v. ffrmZfon (1895), 1 Com. Cns. 120; Sea Insurance 
Go. v. Blogg, [1898] 2 Q. B. 398, C. A., and p. 419, post. 

(l) As to insurances ‘'at,” and "only against harbour risks,” see note(«), 
p. 392, post. 

(m) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), Sched. I., r. 3 (a), (b), 
which is in accordance with Haughton \. Empire Marine Insurance Go. (1866), 
L. E. 1 Exeh. 206. But where tho vessol is covered by successive policies with 
the same underwriter it may be held that the later was intended to attach in 
substitution for the earlier ( Union Marine Insurance Co. v. Martin (1866), 35 L. J. 
(0. P.) 181). 

(n) Forbes v. Wilson (1800), 1 Park on Marino Insurance, 8th ed., p. 472; A ■ wen 
v. Woodman (1810), 3 Taunt. 299. E. 3, like the other rules in Sched. I., to 
the Marine Insurance Act, 1906 (6 Edw. 7, c. 41), is applicable to Lloyd's policy 
sot out in the Schedule {ibid.), and this contains the clause " lost or not lost.” 
Nevertheless, it seems probable from bs. 6 and 30 {ibid.) that under ft polioy 
" at and from,” ..." lost or not lost,” the risk attaches as from the earliest 
time when the ship was in the terminus a quo in good safety. See the discussion 
on this point in Arnould on Marine Insurance, s. 475. 

In Pell v. Veil (18l0), 2 (Jump. 475, there was a polioy on ship " at and from 
Riga to the United Kingdom." The ship arrived at Riga on 28lh May, 1809; 
and, pursuant to a recent order of the Russian Government, her papers were 
sent to St Petersburg to be examined before her cargo was unloaded. On 
9th August ship and cargo were put under sequestration, and on 4th December 
they were seized and sold under a sentence of condemnation for want of proper 
documents, the cargo being still undischarged. Lord Eixenbobougb, O.J., ruled 
that the policy attached because the Bhip was in physical safety from the perils 
insured against, although not free from political danger. It will be seen (see 
p. 390, post ) that iu order to discharge an underwriter ou a ship insured until 
" moored twenty-four hours in good safety ” she must be not only in physical 
safety, but also in political safety, In so far that the underwriter remains liable 
if she has been laid under an embargo, or if steps have been taken to seize her 
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The application, however, of this rule, which determines only the 
primd facie meaning of the clause “ at and from,” may be excluded 
or modified by the terms of the policy construed by the light of the 
surrounding circumstances ( o ). 

770. Where the ship is insured by a voyage policy “at and 
from ” or “ from ” a particular place, it is mot necessary that she 
should be at that place when the contract is concluded (p), but 
there is an implied condition that the adventure shall be commenced 
within a reasonable time, and that if the adventure be not so 
commenced the insurer may avoid the insurance. This implied 
condition, however, may be negatived by showing that the delay 
was caused by circumstances known to the insurer before the 
contract was concluded, or by showing that he waived the 
condition ( q ). 

The question arises by what test a reasonable time is to be 
determined. Before the passing (r) of the Act (s) it had been decided 
that the contract was voidable if the delay in arriving at tho port 
where the insured risk was to commence was such as materially to 
alter the risk, for instance to change a summer risk into a winter' 
risk, and this although the delay was occasioned by perils of the 
seas or other unavoidable causes (t). 

It has still to be decided whether this remains the test under the 
Act, or whether the policy is only avoided by any delay which could 
be prevented by reasonable care and skill (u); but, in any case, when 
the policy has once attached by the ship’s arrival at the port where 
the insured risk is to commence, a detention there for a reasonable 
time for the purpose of the insured adventure is allowed, and 
whether the time is reasonable is a question of fact to be determined 
by the state of things existing in the port (?;)• 

so that she is no longer in the possession and contiol of her owner (see cases cited 
in note ( f) p. 391, post) ; and it sooms somewhat doubtful whethor under r. 3 m 
the Schedule to the Marino Insurance Act, 1906 (6 Edw. 7, c. 41), the policy 
attaches at a time when, though the ship is in physical safety, the assured is by 
the aot of a political authority deprived of possession or control of her. 

(o) Hunting £ Q on v. Boulton (1895), 1 Coin. Oas. 120, 122. 

fp) See the text, supra. 

[q) Maiine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 42 ; this provision settles 
one of the points left undecided in Be Wolf v. Archangel Insurance Co. (1S74), 
L. B. 9 Q. B. 451. 

! r) 21st December, 1906. 
s) Marine Insurance Aot, 1906 (6 Edw. 7, c. 41). 

f) Hull v. Cooper (1811), 14 East, 479 ; Be Wolf v. Archangel Insurance 
Co., supra; Maritime Insurance Co. v. Stearns, [1901] 2 K. B. 912. 

(u) This question is discussed in Arnould on Marine Insurance, s.480, where 
the editors express an opinion that the test of reasonable time, as used in the 
above-mentioned rule, is whether the risk has been materially altered. But it 
is to be observed that, by t^ie Marine Insurance Act, 1906 (6 Edw. 7, c. 41), 
s. 88, the question what is a reasonable time is a question of fact (as to which 
see Lord Watson’s j udginent in Hick v. Raymond and Reid, [1893] A. 0. 22, 
32), and further, that reasonable time is in no other part of the Act made to 
depend upon the risk being materially alteied. On the other hand, the Marine 
Insurance Act, 1906 (6 Edw. 7, c. 41), s. 42 (2), does seem to support to some 
extent the view put forward by the editors of Arnould on Marine Insurance. 

(v) Camden v. Cowley (1763), 1 Wn. Bl. 417; Cruic/cshank v. Janson (1810), 2 
Taunt. 301; Warre v. Miller (1825), 4 B. & C. 536; Brown v. Tayleur (1835), 

4 Ad. & El. 241 ; Rains v. BeU (1808), 9 East, 195; Phillips v. Irving (1844), 
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. 771 When the terminus “ at and from ” which the voyage is 
to commence is a port named in the policy, the name is, as a 
general rule, presumed to mean that place which in the ordinary 
commercial sense is considered the port, and not to extend to all 
the different places it may comprise for purposes of revenue, or 
which may be included in the technical legal meaning of the word 
“port” (a). 

Where the policy is “ at and from ” an island or other district 
containing several ports, the risk on ship commences as Boon as the 
ship has arrived in good safety at the first port at which she touches 
on the island, for the purpose of discharging her outward cargo. 
ThuR a ship insured for a homeward voyage “ at and from ” any of 
the West India Islands is protected by the word “ at ” in going from 
port to port of the island (6). 

772. The general rules as to when policies attach, like all other 
rules of construction, are subject to be modified by the usage of 
particular trades (c). 

773. In Lloyd’s policy and in all common voyage policies the 
risk on ship is expressed to continuo “ until she hath moored at 
anchor twenty four hours in good safety "(d), and the ship is not 
deemed to have been moored for twenty .our hours in good safety 
unless she has beon moored for that space of time under the three 
following conditions:— 

(1) In such a state of physical safety that she can keep afloat 

7 Man. & Q. 323, 328: it «oein<5 that delay in executing rcpaiis at tho port will 
not put an end to the risk unless the delay is such as to amount to an abandon¬ 
ment of the insured adventure (L'/ntty v. Sdwyn (1742), 2 Atk. .lot), per Lord 
JlAKDWrCKE, L.U. ; Grant v. King (1802) 4 Esp. 175 ; Smith v. Sumdge (1801), 
4 E*p, 25). See also Palmer v. Marshall (1832). 8 Bing. 317; and Palmer v. 
Penning (1833), 9 Bing. 4 GO, per Park, J., at p. 462 (where tho delay discharged 
the underwriters). 

(а) Constable v. Noble (1810), 2 Taunt.. 403; Payne v. HutcMnson (1808), 2 
Taunt. 405, n. ; Brown v. Tayleur (1835), 4 Ad. & El. 241; KingsU>n-upo>t-IIidl 
Dock Co. v. Browne (1831), 2 6. & Ad. 43 ; Stockton and Darlington Rail. Co. v, 
Barrett (1844), 7 Man. <fc G. 870, H. L.; Van Baggen v. Baines (1854k 9 Ex oh. 
623; Saifing-ship “ Gordon ” Co. v. Hickie (1885), 15 Q. B 1). 680, 0. A.; 
Hunter v. Northern Marine Insurance Co. (1888), 13 App. One. 717, 722, 726, 
733; see also Kingston v. Knxbbt (1808), 1 Camp. 508, n.; Coikey v. Atkinson 
(1819), 2 B. & Aid. 460; De Longnemere v. Firemen Insurance Co. (1813), 10 
Johnson’s Reports (New York), 125; Sea Insurance Co. of Scotland v. Gavin 
(1830), 4 llli. (n. b.) 578, JI. L. ; Maritime Insurance Co., Ltd. v. Alianza 
Insurance Co. of Santander, [1907] 2 KB. 660; compare ltoelandts v. Harrison 
(1854), 9 Exch. 444. 

(б) CarAden v. Cowley (1763), 1 Wm. Bl. 417; Warn v. Miller (1826), 4 
B. & C. 538 ; eeealsd 8.8. Kynance Co., Ltd. v. Young (1911), 27 T. L. R. 306. 

(r) Thus, in the Newfoundland trade, owing to the well-known practice of 
making fishing expeditions or intermediate trading voyages after the ship’s 
iii-st arrival off tho coast of Newfoundland, the risk under policies fur the home- 
waid voyage, though expressed to be “at and from" any poTt or ports in 
Newfoundland, was held not to attach upon the ships on their first arrival out, 
but only from their boginning to prepare for the homeward voyage ( Vallance v. 
Deaar (1808), 1 Camp. 503). See, generally, title Custom and Usages, VuL X., 
pp. 274 et seq ., 290 et seq. As to what is meant by the words “ preparing for 
the ship’s voyage ” in a clause describing the commencement of the risk, see 
Lambert v. f.tddard (1814), 5 Taunt. 480, 486. 

(4) A>» to the termination of the rick by deviation, delay, and abandonment 
of tho voyage, see p. 395, past. 
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while the cargo is being unloaded. This condition is not satisfied 
when the vessel arrives as a mere wreck and is in a sinking state 
when she is moored, bat it is sntisfied if she arrives at the ordinary 
place of discharge, and, though seriously damaged, is able there to 
keep afloat, and is kept afloat more than twenty-four hours after 
being so moored (e). 

(2) The ship must have been for the twenty-four hours in a state 
of political safety. This condition, therefore, is not satisfied if Bhe 
has been laid under an embargo, or if steps have been taken to 
seise her so that she is no longer in the possession and control of 
hor owners (/). 

(8) She must have been moored for more than twenty-four hours 
in such circumstances that she haB an opportunity of unloading and 
discharging at the place where she in fact intends to discharge. 
This condition, for instance, is not satisfied, if she has been ordered 
into quarantine during the twenty-four hours ( g). 

If, however, the ship be moored in such a place and in Buch 
circumstances that she has only to wait till her turn for unloading 
comes without again unmooring, this is held to be a mooriug in* 
good safety (/t). 

774. The risk, however, may be prolonged for a period of time 
beyond tho termination of tho insured voyage by express stipula¬ 
tions in the policy (i), or by usage annexing incidents to the 
contract (k). In the former case effect will, in the absence of some 
reason to the contrary, be given to the printed “ twenty-four hours” 
clause by making the period contained in the express stipulation 
run from the expiration of twenty-four hours after the ship has 
moored at anchor (Z). 


(*) Sftawe v. Felton (1801), 2 East, 109; Lidgettr. Secretan (1870), L. B. 5 0. P. 
190, 198, 199, 200. 

(/) Afinett v. Andeison (1794), Peake, 277 ; Horruycr v. Lushngton (1812), 
15 East, 40, 47; and see Lochjer v. Of ley (178G), 1 Term Bep. 252. It seems 
olear that mere liability to seizure is not inconsistent with “good safety.” See 
Lothyer v. Off ley, supra, per Willeb, J., at p. 261; Lidgett v. Secretan, supra, 
per cur., at p. 199. 

(g) Samuel v. Royal Exchange Assurance Co. (1828), 8 B. & 0. 119; Whittvell 
7 . Harrison (1848), 2 Exoh. 127 ; Lindsay v. Janson (1869), 4 H. &N. 699 ; Stone 
7. Marine Insurance Co., Ocean Ltd., of Gothenburg (1876), 1 Ex, D. 81. If the 
twenty-four hours be struck out of the policy the risk will cease aB soon as 
she is at her moorings in safety (ibid., at p. 85); compare Cornfoot v. Royal 
Exchange Assurance Cory oration, [1904] 1 K. B. 40, C. A. 

(h) Angcistein v. Bell (1795), 1 Park on Marine Insurance, 8th cd., p. 54. 

m Such stipulations have been consideied in Mercantile Maiine Insurance Co. 
7 . Tithenngton (1864), 6 B. & 8. 705; Gambles 7 . Ocean Marine Insurance Co. 
of Bombay (1876), 1 Ex. D. 141, 0. A ; Hunter 7 . Northern Marine Insurance 
Co. (1887), 14 B. (Ct. of Sess.) 644; Cornjoot 7 . Royal Exchange Assurance 
Corporation, supra. 

(ft) Preston v. Greenwood (1784), 4 Doug. (x. B.) 28; Felly 7 . Royal-Exchange 
Assurance Co. (1767), 1 Burr. 841; Brough 7 . Whitmore (1791), 4 Term Hep. 
206; and see p. 844, ante. 

(1) Mercantile Marine Insurance Co. 7 . Titherington, supra. This question 
was left open in Lidgett 7 . Secretan, supra, at p. 190, 199; but no doubt 
was thrown upon the former case. The days of the extended period are 
reckoned as periods of twenty-four hours from the termination of the voyage 
risk (Cornfoot 7 . Royal Exchange Atsurance Corporation, supra, where the 
twenty-four hours olause was struck out). 
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Whore the ship is insured to an island or other district com¬ 
prising several ports, the risk will continue until the ship has 
moored twenty-four hours in good safety at the port at which she 
was intended to unload and at which the master actually breaks 
bulk for the purpose of unloading the whole or the greater part of 
her cargo ( m ). 

A policy on ship to'ports in a specified country or district may, 
however, be so worded that the risk does not end even at the last 
port of discharge; for instance, the insurance may be to any 
“ port or ports on the west coast of South America and for thirty 
days after arrival in final port however employed." In such case 
the last two words will prevent the other words, “ port or ports,” 
“ final port,” from being limited to ports of discharge(n). 

(iii.) Commencement and Duration of llislc on Ft eight. 

775. In order to recover on a policy on freight, the assured 
must not only have an insurable interest at the time of the loss, 
but the policy must be so worded as to mako the risk attach before 
the loss. Thus where a polioy which is effected on freight “ at and 
from ” a certain port of loading also contains a clause that the 
freight is to be covered “ from the time of the engagement of the 
goods,” the assured has an insurable interest as soon as the goods 
are engaged, but he cannot recover for a loss of freight due to the 
loss of the ship, if such loss occurs before she has reached the port 
of loading (o). 

When freight, other than chartered freight, is payable without 
special conditions and is insured " at and from ” a particular place, 
the risk attaches pro raid as the goods or merchandise are 


(m) Camden v. Cowley (1763), 1 Wm. 131. 417; Barrass v. London Assurance 
(i782), 1 Park ou Murine Insurance, 8th od., p. 74; Leigh v. Mather (1795), 1 
Park on Marine Insurance, 8th cd., p. 74 ; Inglia v. Vaux (1813), 3 Camp. 437 ; 
Moore v. Taylor (1834), 1 Ad. & Ill. 25; and see note (2), p. 391, ante. Some¬ 
times the ship is insured to her “ port of discharge ’’ or her “ port or ports of 
discharge” or to her final "port of discharge or destination.” As to the 
meaning which has been given to these words, soe Clason v. Simmonds (1742), 
6 Term ltep. 533; Moffat v. Ward (1784), 4 Doug. (k. b.) 29, n.; }v»sfon 
v. Greenwood (1784), 4 Doug. (k. b.) 28, 33 ; Moore v. Taylor , supra. The words 
“ last port of discharge ” have been held to mean the last practioahle friendly 
port of discharge ( Browne v. Vigne (1810), 12 Bast, 283, per Bayley, J., at 
p. 288), because a hostile port could not have been in the contemplation of the 
parties at the time the policy was effected ( Neilson v. De Lacour (1798), 2 
Esp. 619). 

(n) Crocker v. Sturge, [1897] 1 Q. B. 330; Spalding v. Crocker (1897), 2 Com. 
Oas. 189; and see Crocker v. General Insurance Co., Ltd., of Trieste (1897), 3 
Com. Cas. 22, 0. A. Sometimes the insurance is only " at ” a place, and some¬ 
times only ngainst harbour risks. As to when the risk terminates in such 
insurance, see Maritime Insurance Co., Ltd. ( v. Alianza Insurance Co. of 
Santander, [1907] 2 K. B. 660; Hunting <fc Son ▼. Boulton (1895), 1 Com. Cas. 

'120; S.S. Kynawe Co., Ltd. v. Young (1911), 27 T. L. R. 306. Ships are also 
sometimes insured against fire when in dock or when in river with' liberty to 
go into a dry dock, or sometimes in harbour while securely moored. As 

to when the risk in suoh cases terminates, see-v. Westmore (1807), 6 Esp. 

109; Peareon v. Commercial Union Aseurance Co. (1876), 1 App. CaB. 498; 
Grant v. JEtna Insurance Co. (1862), 15 Moo. P. 0. C. 516. 

(o) The Copernicus, [1896] P. 237, O.A.; compare Jones v, Heptane Marins 
Insurance Co. (1872), L. B. 7 Q. B. 702. 
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shipped, provided that if there be cargo in readiness which belongs 
to the shipowner, or which some other person has contracted with 
him to ship, the risk attaches as Boon as the ship is ready to receive 
such cargo (v). 

In order, therefore, that the policy may cover freight on goods 
not shipped two conditions must be fulfilled .before or at the time 
of the loss: ( 1 ) the goods must belong to the shipowner or there 
must be a binding contract with some other person to ship them; 

( 2 ) the goods must be in readiness to be shipped and the ship 
must be also ready to receive them. 

As regards the first condition, this rule is in accordance with 
decided cases ( 9 ). 

As regards the second condition, this rule, if interpreted accord¬ 
ing to the ordinary meaning of the words, overrules certain 
cases (r) which decided that, although the ship be not ready to 
receive the goods, the policy will nevertheless cover the freight 
in respect of these, if there be a binding contract for the shipment 
of them. 

It has to be seen whether the English courts, in order to make* 
the rule accord with the decided cases, will think it right to give a 
very strained interpretation to the word “ ready," by holding that 
the goods are ready to be shipped and the ship is ready to receive 
them, if, but for the perils insured against, the goods would in the 
ordinary course of things have been shipped on board the vessel. 

776. Where the interest insured is chartered freight, that is to insurable 
say, freight to be paid to the shipowner by the terms of a charter- ^“ t ® rea ^ in 
party for the use of his ship or part of it on a voyage therein mencement 
described, there is an insurable interest in the freight at the time of risk on 
of the inception of the voyage so described. Thus, where by the chartered 
terms of the charterparty the ship is to proceed from A. to B. and at ieig 
B. to take a cargo for C., there is an insurable interest in the freight 
of this cargo as soon as the ship breaks ground at A. to proceed 
to B. (a). 

Ip) Marine Insurance Act, 1906 (6 Edw, 7, c. 41), Sched. I., r. 3 (d), 

(q) The principal cases on this subject are Montgomery v. Eggivqtan (1739), 3 
Term Bep. 362 (which virtually overruled the decision of Lee, J., in Tange v. 

Watts (1746), 2 Stra. 1261); Flint v. Flemyng (1830), 1 B. & Ad. 45; Forbes v. 

Aspinall (1811), 13 East, 323; Patrick v. Fames (1813), 3 Camp. 441. 

fr) These cases are Parke v. Hebson (1820), cited in Trus<ott v. Christie (1820), 

2 Brod. & Bing. 320 at p. 326; 2 'ruscott v. Christie (1820), 2 Brod. & Bing. 320; 

Warre v. Miller (1825), 4 B. & C. 638; De Vaux v. J*Anson (1839), 5 Bing. 

(N, 0.) 619; Flint v. Flemyng, supra. For instance, in Truscott ▼. Christie , 
eupra, at the time of the loss, the vessel was being altered to make her able 
to accommodate two hundred invalids. The alterations were not completed at 
the time of tho Iosb, yet the court held that the assured could recover on a 
policy on the passage money. Again, in De Vaux v. J’Anson, supra, although 
the ship was at the time of the loss in dry dook and not in the place where Hhe 
was to receive her cargo, yet the assured. recovered under a policy on freight. 

It is, on the other hand, to be observed that the rule in question is in accordance 
with the dictum of Lord Ellenbobough, O.J., in Forbes v. AspinaU, supra, 
at p. 331, and with the ruling of Lord Lvndhvrbt, O.B., in Williamson v. Junes 
(1831), 8 Bing. 81, n.; Lord Ellenbobough’ a dictum, however, was not neces¬ 
sary for the decision of the case, and Lord Lyndhubst’s ruling was only a 
ruling at Nisi Prius. 

(•) Thomson v. Taylor (1796), 6 Term Bep. 478 j Homeaotls v. Suart (1806), 1 



894 


Insurance. 


Scot. 10. 

Commence¬ 
ment, 
Duration, 
and Area 
of Risk. 

Time when 
policy 
attaches on 
chnrtcred 
freight. 


In short, there is an insurable interest in chartered freight as 
soon as the ship commences the voyage which she must make in 
order to acquire an inchoate right to the chartered freight CO- 

777. Whether the policy has at the time of the loss attached on 
the insurable interest in freight depends upon the terms of the 
policy. When the policy is on chartered freight and the insurance 
is “ at and from ” a particular place, and the ship is at that place 
in good safety when the contract is concluded, the risk attaches 
immediately; if she is not there when the contract is concluded, 
the risk attaches as soon as she arrives there in good safety (a). 

An insurance on freight “ at and from ” a place does not cover 
the freight on a voyage terminating at that place, for that freight 
iB not at risk on the voyage described in the policy. Thus when 
freight was insured at and from Riga to the United Kingdom and 
the ship was captured at Riga, it was held that the policy did not 
cover the freight on the outward voyage to Riga ( b). 

In policies on chartered freight the commencement of the risk 


East, 400; A tty v. Lindo (1805), 1 Boa. & P. (n. k.) 236; Mackenzie v. Shedi/en 
(1810), 2 Cainp. 431; Bavidaonv. WiUascy (1813), 1 M. & S. 313; Foley v. United 
Fire etc. Insurance Co. (1870), L. It. 6 0. P. l.'o, Ex. Ch.; Rankin v. Potter 
(1873), L. R. 6 II. L. 83. 

(t) See cases cited iu note («), p. 393, ante, and Barber v. Fleming (IHC>9), L. It. 5 
Q. 11. 59, where Blackburn, J., at p. 71, refers to Phillips, Law of Insurance, 
ss. 328, 336, and says: “ When a shipowner has got a contract with another person 
under which he will earn fi eight, and has taken steps and incurred expense on the 
voyugo towards earning it, then his interest ceases to be a contingent thing, but 
becomes an inchoate lntoiest, and is an interest which, if afterwards destioyed 
by one of the penlB insuied against, is lost and ought to be paid for by the 
underwriters, because, ns ho adds in Barber v. Fleming, supra, at p. 73, the 
interest "is no longer speculative," but the assured has actually begun to do 
something which makes the inchoate interost attach and makes it a real thing. 

(a) Murine Insurance Act, 1906 (6 Edw. 7, o. 41), Sehed. I., r. 3 (c). This 
rule must of course be rend subject to r. 1 (ibid.) (see note (n), p. 368, and 
p. 388, ante), and subject also to any conditions precedent to the liability of the 
underwriter, such as the seaworthiness of tho ship etc. The following are 
illustrations of its operation. In Rankin v. Patter, supra, it was agreed by 
charterpaily that the “ Sir William Eyre,” then on a vojage from the Clyde 
to New Zealand, should proceed to New Zealand with a cargo for owner's 
benefit, and thence to Calcutta, and there load a cargo for Liverpool for 
tho freighter. The owners of the ship effected a policy on nomeward chartered 
freight from Calcutta to Liverpool, i b and from the Clyde to Otago, New Zealand, 
and for thirty days in port thore after arrival. At New Zealand the vessel 
grounded, and received such damage by sea perils as to become a constructive 
total loss, and in the result she was not repaired, and the homeward freight 
was not earned. It waB not disputed that there was an insurable interest in 
such freight, and the House of Lords decided that the plaintiff was entitled to 
recover under the policy for a total loss of freight, inasmuch as the right to the 
chartered freight was destroyed by the total loss of the ship duriug the insured 
voyage. Again, in Barber v. Fleming, supra, a ship lying at Bombay was 
chartered to carry a cargo of guano from Howlfind's Island to the united 
Kingdom. A policy was effected “on height chartered or otherwise" at 
and from Bombay to Howland’s Island whilo there, and thence to tho United 
Kingdom. The ship sailed in ballast from Bombay to Howland’s Island, and 
was lost on the voyage thither. It was held that the assured oould recover 
under the policy for the Iobb of the chartered freight. See also Sellar v. 
M‘ Vicar (1804), 1 Bos. & P. (n. r.) 23 (ship never arrived at the terminus a 
guo of the insured voyage); Hydamee Steamship Co. v. Indemnity Mutual Marin* 
Assurance Co., [1896J 1 Q. B. 500, 0. A. 

(5) Bell v. BtU (1810), 2 Camp. 475. 
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may be made to depend on a certain event, for instance, the loading 
of the goods on board ship at a certain port or simply from the 
loading of the vessel. In snch cases the risk does not attach until 
the happening of the specified event (c). 

778. Under a voyage policy on freight, unless there be some 
stipulation to the contrary, the risk con tin ties as long as the goods 
remain in the custody of the shipowner exposed to maritime perils, 
provided there be no unjustifiable delay in discharging them ((/). 
In the case of a time policy on freight, the rules relating to the 
termination of the risk are the same as those which apply to 
insurances on ships (e ). 

Sub-Sect. 3. —The Voyage [mured; Change of Voyage; Deviation and Delay. 

779. A voyage policy must specify the voyage insured, that is 
to say, tho voyage intended to be covered by the policy (/). It is 
however, only necessary that the place at which the voyage is to 
commence and the place at which it is to end should be stated. 
Those places are respectively called the terminus a quo and llje 
terminus ad quem. it is sufficient that these termini should be 
named in the policy, because the ship, in the absence of some 
provision to the contrary on the face of the policy, is bound to 
proceed from one terminus of the voyage insured to the other, 
in a direct course, with all due expedition, and without trading 
at any intermediate places, except such as may be sanctioned by a 
well-established usage of trade, of which the underwriter is presumed 
to be cognisant. Thus the proper course of the insured voyage, or, 
more briefly, the “insured voyage,” is determined by the termini 
named in the policy and by the usage of the trade on which the 
ship is engaged (y). 

When the place of departure is specified by the policy, and the 
ship, instead of sailing from that place, sails from any other place, 
the risk does not attach ( h ); nor does it attach when the destination 
is specified in the policy, and the ship, instead of sailing for that 
destination, sails for another (i). 


(c) Beckett v. West of England Marine Insurance Co. (1871), 25 L.T. 739; dis¬ 
tinguished in llydarnes Steamship Co. v. Indemnity Mutual Marine Assurance 
Co., [1695] 1 Q. B. 500, C. A., and criticised by Rigby, L.J., ibid., at p. 509; 
Hopper v. Wear Marine Insurance Co. (1882), 46 L. T. 107; Jones y. Neptune 
Murine Insurance Co. (1872), L. R. 7 Q. B. 702. 

(d) Marshall on Marine Insurance, 4th ed., p. 225; Atty y. IAndo (1805), 1 
Bos. & P. (n. ».) 236. Advance freight paid under a charterparty may continue 
at risk, though a stage of the adventure has been accomplished, and cargo 
carried in that stage delivered (Ellis r. Lafone (1853), 8 Exch. 546, Ex. Oh.). 

(«) Michael v. Gillespy (,1857), 2 0. B. (n. b.) 627. For the detiuitions of 
voyage policy, see p. 336, ante, and the text, infra. For the definition of time 
policy, soe p. 336, ante. For the rules relating to insurances on ships, see 
pp. 381, 388 et seq., ante. 

(f ) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 23. 

(g) Fox v. Black (1767), 2 Fork on Marine Insurance, 8th ed., p. 620; Claeon 
v. Simmcm.de (1742), 6 Term Bep. 533. As to the usage of trade, sea p. 344, 
ante. The usage must be notorious and must be observed generally, not merely 
occasionally ( Salisbury v. Townson (undated), 2 Park on Marine Insurance, 
8th ed., p. 646). 

(A) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 43. 

(♦) Ibid., e. 44. In both these oases the insured voyage has never been 


Bum, 10. 

Commence¬ 
ment, 
Duration, 
and Area 
of Bisk. 

Termination 
of risk on 
freight. 


The voyage. 


Terminus a 
quo. 

Terminus ad 
quem. 


“ The insured 
voyaire." 



806 


Insubance. 


Scot. 10, 

Commence* 
meat, 
Duration, 
and Area 
of Biek. 

Change of 
voyage and 
deviation. 

Marine 
Insurance 
Act, 1906. 

Change of 

voyage 

defined. 

The con* 
sequences. 
Deviation 
defined. 


The con* 
sequences. 


Explanation 
of abandon¬ 
ment of 
voyage. 


780. A departure from the proper course of the insured voyage 
may arise from what is called “ a change of voyage ” or from 
" deviation,” and it is important to note the distinction between 
these two modes of departure, because of their very different effect 
on the underwriter’s liability. 

Where, after the commencement of the risk, the destination of 
the ship is voluntarily changed from the destination contemplated 
by the policy, there is said to be a change of voyage (A). 

Unless the policy otherwise provides, where there is a change of 
voyage, the insurer is discharged from liability as from the time of 
the change, that is to say, as from the time when the determination 
to change is manifested; and it is immaterial that the ship may 
not in fact have left the course of voyage contemplated by the policy 
when the loss occurs ( l). 

There is a deviation from the voyage contemplated by the 
policy (1) where the courie of the voyage iB specifically designated 
by the policy, and that course is departed from ; or (2) where the 
course of the voyage is not specifically designated by the policy, but 
the usual and customary course is departed from (m ). 

The intention to deviate is immaterial; there must be a deviation 
in fact to discharge the insurer from his liability under the 
contract («). 

Where a ship, without lawful excuse, deviates from the voyage 
contemplated by the policy, the insurer is discharged from liability 
as from the time of deviation; and it is immaterial that the ship 
may have regained her route before any loss occurB (o). 

There is an abandonment of the voyage, when a purpose of 
abandoning the original place of destination (p) for some other 
place of discharge is definitely formed, and as soon as such purpose 
is definitely formed and manifested the underwriter is ipso facto 
discharged from liability for all subsequent Josses ( q ). If the 

entered upon. Butin the second case, if the policy is “ at and from ” the port of 
depmture, the risk lias attached, and, looking at the Marine Insurance Act, 
190(i (6 Edw. 7, c.41), s. 45, it seems that the underwriter is not discharged from 
liability until the determination to change the port of destination has been 
manifested as definitely come to. If this bo so, the law might be breily expressed 
by saj ing that the abandonment of the port of destination in all cases discharges 
the insurer from any liability from the time when the asBUied shows by his con¬ 
duct that such determination has been definitely coino to. In the Marine Insur¬ 
ance Act, 1906 (6 Edw. 7, c. 44), the term “ change of voyage ” is, however, con¬ 
fined to a change after the oommencemont of the risk (ibid., s. 45 (1)), and this 
is in accordance with the meaning given to it by the Court of Appeal in Simon, 
Israel <fe Co. V. Sedgwick, [1S93] 1 Q. B. 303,0. A.; and see Taelter v. Cunninyhame 
(1819), 1 Bli. 87, H. Ii. 

(A) Murine Insurance Act, 1906 (6 Edw. 7, c. 41), e. 45 (1). 

(l) Ibid., s. 45 (21. 

(m) Ibid., s. 46 (2). < 

in) Ibid., b. 46 (3); TheJIvsson v. Fergusson (1780), 1 Doug. (k. b.) 361, 365. 

(o) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 46 (1). As to what are 
lawful excuses, see ibid., s. 49, and p. 400, post. These statutory provisions 
(Marine Insurance Act, 1906 (6Edw. 7,c. 41), ss. 45,46), which embody the law 
as it stood when they came into force (1st January, 1907), aie explained and 
illustrated in the text, infra. 

(p) Wooldridge v. Boydell (1778), 1 Doug. (k. b.) 16 ; Driscol v. Passmore 
(1798), l Bos. & P. 200. 

(?) Wooldridge v. Boydell, supra ; Way v. Modigliani (1787), 2 Term Bep. 30 J 
Bottomtey v. Bwill (1826), 6 B. & 0. 210. 
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resolution is formed after the commencement of the risk, the voyage 
is said to be changed ( r ). 

There is deviation when, without any design of abandoning the 
original destination, there is an actual departure from the course of 
the insured voyage, and in such case, w'hether the risk is increased 
by the deviation or not, the underwriter is discharged from liability 
for all losses occurring after such actual departure (a), but he 
remains liable for all previous losses ( t ). 

It is a question of fact whether a departure from the proper 
course of the insured voyage constitutes an abandonment of the 
voyage or only a deviation, the question being whether or not a 
definite resolution was formed to abandon the terminus ad quern 
named in the policy ( u). 

781. In the absence of any stipulation in the policy, or any 
usage to the contrary, the ship is bound to proceed from one 
terminus of the voyage insured to the other in a direct course and 
without touching at any interjacent port, or pursuing any inter¬ 
mediate adventure (a). Notice to the underwriter of an intention to 
dopart from the usual course (no liberty to do so being given by th*e 
policy) will not have the effect of preventing the underwriter from 
being discharged, although it may, with other circumstances, be 
evidence of his waiver of the condition not to deviate ( b). 

Policies of insurance now very commonly contain a clause by 
which the underwriter agrees to hold the assured covered, in case of 
deviation, abandonment, or change of voyage, at an extra premium 
to be afterwards arranged; and where an insurance is effected on 
the terms that an additional premium is to be arranged in a given 
event, and that event happens, but no arrangement is made, then a 
reasonable additional premium is payable (c). 

(r) Marino Insurance Act, 1900 (6 Edw. 7, c. 41), s. io (1); Tanker y. 
Cunninghams (1819), 1 Bli. 87, 100,102, H. L. 

[s) Hamilton v. Sheddon (1837), 3 M. & W. 49; and see cases cited in 
note (q), p 396, ante. Intention to deviate is not sufficient ( TheUimon v. Fergueson 
(1781), 1 Doug. (k. B.) 361 ; Kewley v. Ryan (1794), 2 Hy Bl. 343; Foster v. 
Wxlmer (1746), 2 Stra. 1249 ; Heselton v. A llnutt (1813), 1 M. & S. 46, 60 ; Hare 
v. Travis (1827), 7 B. & 0.14; Kingston v. Phelps (1795), cited 7 Term Rep. 165); 
and see Simpson Steamship Co. v. Premier Underwriting Association (1905), 
10 Com. Oas. 198 (same principle applied to breach of warranty m time policy). 

B Hare v. Travis , supra ; Kingston v. Phelps, supra. 

Wooldridge v. Boyddl (1778), 1 Doug. (J£. B.) 16. See also Marsden v. 
(1803), 3 East, 572 (vessel insured to numerous ports; it is no change of 
voyage if sne sail for one of them only, for a voyage to all or any of (he places 
named is intended); and see cases cited in note (q), p. 396, ante, and note (a), 
supra. Where a marine policy on goods covered a land transit following a sea 
voyage, tho Court of Appeal held that to determine whether the policy ever 
attached the terminus ad'quem of the sea voyage only must be taken into 
consideration (Simon, Israel <fc Co. v. Sedgwick, [1893] 1 Q. B. 303, C. A.). 
The mere faot of taking in goods, and clearing out ior a different port to that 
specified in the policy as the terminus ad quern, does not per ee amount to a 
ohange of voyage (PlanchS v. Fletcher (1779), 1 Doug. (K. B.) 251 ; Kewley v. 
Ryan, supra). 

(a) See, for example, Brown v. Tayleur (1836), 4 Ad. A El. 241; Redman v. 
London (1813), 3 Camp. 503; sub nom. Redman y. Lowdon (1814), 6 Taunt. 462. 
(5) Redman v. London, sub nom. Redman v. Lowdon, supra. 

Marine Insurance Aet, 1906 (6 Edw. 7, o. 41), s. 81 (2). This faot tendon 
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In the absence of any further express licence (d), or any usage 
authorising a deviation, the liberty to touch and stay “at any port 
or placo whatsoever ” does not authorise the ship to depart from 
the direct course of her voyage from the port of departure to the 
port of destination ( e ). This is also generally true when there is 
even a clause giving liberty “ to touch and stay at any place for all 
purposes whatever ” (/). 

The following are the principles which may be deduced from 
the cases on this subject:— 

(1) 'J'ho extent of tho powers they confer on the ship is to be 
judged of, not so much by a literal and strict interpretation of the 
terms employed (mich as “ to call,” “ to touch,” or “ to touch and 
stay ”), as by reference to the true scope and nature of the adventure 
contemplated by the policy (//). 

(2) However extensive the language of these clauses may be, they 
can never confer a power of visiting ports out of that which, upon 
a proper construction of the whole policy, appears to have b ien the 
course of the voyage insured, as contemplated by tho parties (h); 

(8) Nor can they justify the ship in visiting auy port, even 
though within the local limits of tho voyage insured, for any 
purpose uno mnocted with the main object of the adventure ( i). 

(4) If ibe ship visits an allowed port for an allowed purpose, no 
trading, breaking bulk, landing or loading cargo, however alien to 
the main object of the adventure, will make the visit a deviation if 


the subject of deviation far less important than it was formerly (see Hyderabad 
(Detain) Co. v. Willoughby, [1899] 2 Q. B. 530). A clause that a ship shall be 
held covered in ciibo of “ deviation or change of voyago ” at an extra premium 
has been held not to cover unreasonable delay boi'oio the commencement of 
tho insured voyuge (Maritime Insurance Co. v. Stearns, [1901] 2 K. B. 912); nor 
has it any operation where the risk has novor attached (Simon, Israel & Co. 
v. Sedgwick, [1893] 1 Q. B. 303, 307, 0. A.). The clause sometimes requires 
due notice to bo given by the assured on receipt of advice; as to what is due 
notice, see Mentz, Decker cfc Co. v. Maritime Insurance Co. (1909), 15 Com. Cas. 17. 

(d) For a very extensive licence in a bill of lading, see Ilud/i AH Akbar v. 
Ang1o~Arubia n and Persian Steamship Co. (1906), 11 Com. Cos. 219. 

(a) Marine Insurance Act, 1906 (6 Kdw. 7, c. 41), Sched. I., r. 8. 

(/) Jioitttmley v. Bvvill (1826), 5 B. & C. 210. 

( g) Soe Metcalfe v. Parry (1814), 4 Camp. 123 ; Pratt v. Ashley (1847), 1 Exch. 
257, Ex. Ch.; Bragg v. Anderson (1812), 4 Taunt. 229; Lambert v. Liddard 

S 1814), 5 Taunt. 480; Violett v. Allnutt (1811), 3 Taunt. 419; Barclay v. Stirling 
1816), 5 M. & S. 6; Iluclcer v.-Allnutt (1812), 15 East, 278; Andrews v. Mellith 
1814), 5 Taunt. 498, Ex.. Ch.; Armet v. Innes (1820), 4 Moore (o. P.), 150; 
Hunter v. I.e,athley (1830), 10 B. & 0.858; (1831), 7 Bing. 517, Ex. Ch.; and see 
Wurre v. Miller (1625),. 4 B. & 0. 538. 

(A) Lavabre v. Wilson (1779), 1 Doug. (k. b.) 284, 286; Hoggy. Homer (1797), 
2 Park on Marine Insurance, 8th ed., p. 626; Ranken v. Reeve (1814), 2 Park on 
Marine Insuranoe, 8th ed., p. 627; Oairdnery. Seithouse (1810), 3 Taunt. 16 
(distinguished in Bragg v. Anderson, supra; Andreios v. mellish, supra j 
Williams v. Shee (1813), 3 Camp. 469; Bottomley v. Borill, supra; Hamilton v. 
Sheddon (1837), 3 M. & W. 49; S.S. Kynance Co., Ltd. v. Young (1911), 104 
Xj T 397. 

(i) Longhorn y. Allnutt (1812), 4 Taunt. 511; Hammond y. Retd;(1820), 4 
B. & Aid. 72; Solly v. Whitmore (1821), 6 B. & Aid. 45 ; Latng y. Union Marine 
Insurance Co., Laing v. London Assurance Corporation (1695), 1 Com. Cas. 11; 
compare Violett y. Allnutt, supra; Lsduc y. Ward (1888), 20 Q. B. D. 475, 
48% 0. y. Margetson & Co., [1893] A C. 351 (bill of lading oases). 
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the trading, breaking bulk, landing or loading cargo be completed 
during the period of the ship’s lawful stay in such port without 
additional delay or substantial variation of the risk (j). 

(5) If, however, such trading gives rise to delay that would not 
otherwise have been incurred, it may, for the reason ( k ) mentioned 
below, afford a defence to the underwriter (f). 

Where the policy specifically describes tlfe course which the ship 
is to take between the two termini, such course must be strictly 
followed, and if the policy names one intermediate port at which 
the ship may touch, this may bind her not to touch at any other 
intermediate port, on the principle expresaio uniua eat exclusio 
alteriua (pi). 

782. Where several ports of discharge are specified by the Order in 
policy, the ship may proceed to all or any of them, but, in the ^ 5 8 ® h 
absence of any usage or sufficient cause to the contrary, she must toportB. 
proceed to them, or such of them as she goes to, in the order 
designated by the policy. If she does not there is a deviation (n). 

Where the policy is to “ ports of discharge,” within a given area, 
which are not named, the ship must, in the absence of any usage 
or sufficient cause to the contrary, proceed to them, or such of them 
as she goes to, in their geographical order. If she does not there 
is a deviation (o). 

783. Over and above the conditions in a voyage policy that there 
shall be no deviation or abandonment of the voyage, there is a 
condition that the adventure insured shall be prosecuted throughout 
its course with reasonable dispatch, and if without lawful excuse 
it is not so prosecuted, the insurer is discharged from the time when 
the delay became unreasonable (p). Whenever the delay exceeds 
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( f) Urquhart v. Barnard (1809), 1 Taunt. 450; Laroche v. Oivrin (1810), 12 
East, 131; ltaxne v. Bell (1808), 9 East, 195; Carmack v. Gladstone (1809), 11 
East, 317 ; Warre v. Miller (1826), 4 B. & 0. 638. 

(k) See the text, infra. 

(/) African Merchants (Company ) v. British and Foreign Marine Insurance Co. 
(1873), L. R. 8 Exch. 154. 

Alter a very able and elaborate discussion of the coses cited in notes (g), (A), 
(i), p. 398, ante, and notes (j), ( l ), supra, the editors of Arnould on Marine 
Insurance, in s. 411, correctly state that the five principles mentioned in the 
text may be deduced from them. 

(m) Marine Insurance Act, 1900 (6 Edw. 7, 0 . 41), s. 46 (2) (a); Elliot v. 
Wilson (1776), 4 Bro. Pari. Cas. 470. 

(n) Marino Insurance Act, 1900 (0 Edw. 7, c. 41), s. 47 (1); Beatson v. 
Haworth (1796), 6 Term Rep. 531; Marsden v. Reid (1803), 3 East, 572, 577. 
A ship insured to several ports need not visit them all, but if sho goes to more 
than one she must take them in the order named in the polioy (ibid.). As to 
oases where a ship is insured “ at and from ” some one named port of departure, 
and “ other port or ports,” see Bragg v. Anderson (1812), 4 Taunt. 229; Lambert 
v. Liddard (1814), 6 Taunt. 480; Fratt v. Ashley (1847), 1 Exch. 257, Ex.- Gh.; 
compare Brown v. Tayleur (1835), 4 Ad. & El. 241. 

(o) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 47 (2); Clason v. Simmonds 
(1742), 6 Term Rep. 533; Andrews v. Mellish (1841), 5 Taunt. 496, 502, Ex. Ch.; 
distinguish 8 .8. Kynance Co., Ltd. v. Young (1911), 104 L. T. 397; and see 
p. 391, ante. 

(p) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 48. This section does not 
date whether or not there may be lawful exouses other than tbogjypenticned 
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a reasonable time either at the terminus a quo or during the voyage, 
or at the terminus ad quern, or is incurred for purposes unconnected 
with the object of the voyage, the insurance ceases to be in 
force (q). 

784. There are, however, causes which excuse a deviation or 
delay. The following causes are enumerated in the Act (r ):— 

Deviation or delay in prosecuting the voyage contemplated by 
the policy is excused:— 

(a) Where authorised by any special term in the policy ; or 

(n) Where caused by circumstances beyond tho control of the 
master and his employer ; or 

(o) Where reasonably necessary in order to comply with an 
express or implied warranty; or 

(d) Where reasonably necessary for the safety of the ship or 
subject-matter insured ; or 

(e) For the purpose of saving human life, or aiding a ship in 
distress where human life may be in danger ; or 

(f) Where reasonably necessary for the purpose of obtaining 
medical or surgical aid for any person on board the ship ■ or 

(a) Where caused by the barratrous conduct of the master or 
crew, if barratry be one of the perils insured against (/•). 

As regards (a) —The deviation or delay must not exceed what 
is permitted by the special terms in the policy, and the permission 
cannot be extended to objects not mentioned in the policy, for the 
maxim expressio unius est cxchisio altenus generally applies («). 


in the Murine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 49 ; it may therefore 
still bo necessary to refor to decided cusos. 

(g) Chitty v. Selv:yn (1712), 2 Atk. 359 ; Ilaitley v. But/gin (1781), 2 Park 
on Marino Insurance, 8th od., p. 632; Grant v. King (1802), 4 Esp. 175 ; Samuel 
v. liuyal Exchange Assurance Go. (182b), 8 B. A 0.119; Mon ’it v. La) kins (1831), 
8 Bmg. 108 ; Doyle v. I’oiuell (1882), 4 B. & Ad. 267; Hamilton v. Sheddon 

i l837), 3 M. & W. 49; compare Pearson v. Commercial Union Assurance Co. 
1876), 1 App. Cas. 498, 304. What is a reasonable time is a question of fact 
see Marine Insuianco Act, 1906 (6 Edw. 7, c 41), s. 88; Bam v. Case (1829), 
3 0. & P. 496). Phil lips v. Irving (1844), 7 Man. & O. 325, a loading into on 
the subject, lays down tho principle that whether the delay at the port where 
the ship happens to he, be reasonable or not must be determined, not by any 
arbitrary rule, but by the Btata of things existing at that port. The same 
principle was acted upon by Lord ElXENBOHoroii, C.J., in Grant v. King, 
supra. As to whether carrying and ciuising under letters of marque consti¬ 
tutes a deviation, see Moss v. Byrsm (1795), 6 Term Hep. 379,382 (distinguishing 
and doubting Denison v. Modigliani (1794), 5 Term Hep. 580); Parr v. Anderson 
(1805), 6 East, 202; and as to liberty to chase, capture eto., see Syere v. Bridge 
(1780), 2 Bougf. (K. b.) 527 ; Lawrence v. Sydehotham (1805), 6 East, 45 ; Jarralt 
v. Ward (1808), 1 Camp.'263 ; Ilibbert v. HaUiday (1810), 2 Taunt. 428. 

(r) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 49 (1). It seems some¬ 
what doubtful whether this section of the Act was intended to enumerate all the 
causes which will excuse deviation or delay. Of course, if the ship insured under 
a voyage policy is unseaworthy at the time she sails because she is not sufficiently 
manned, equipped, or furnished with supplies, the underwriters will be dis¬ 
charged from liability whether or not there be deviation, and the question of 
excuse cannot arise ; Bee Woolf ▼. Claggett (1800), 3 Esp. 257 ; O'Reilly v 
Royal Exchange Assurance (1815), 4 damp. 246. 

(«) Doyle v. Powell, supra; Elliot v. Wilson (1776), 4 Bro. Pari. Gas. 470; 
Syers \. Bridge , supra; Parr v. Anderson, supra. The usual deviation clause, 
according to which the subject-matter insured shall be covered on payment el 
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As regards (b) —Only a voluntary departure from the course 8«nr. 10. 
of the insured voyage discharges the underwriter from further Conunerun* 
liability. Thus, if the master is obliged to go into a port of n me *^> 
distress in order to repair his ship, or is compelled by the perils 
of the sea or by the violence of a mutinous crew to go out of the Bisk* 
usual course, or where a ship is forcibly detained by a cruiser or is — 
prevented by an embargo from landing, this deviation or delay is 0nl 7 ▼olun- 

oxcused (t). cUBcha 8 * >a,rtUr * 

As regards (o) —This excuse is applicable where a ship is delayed underwriter, 
in port for repairs necessary to make her seaworthy for the voyage, Necessary 
or where she is delayed at an intermediate port to make her repairs, 
seaworthy for the next stage of the voyage (u). 

As regards (d) —This excuse seems limited, except where the Safety of 
safety of the ship is involved, to the case of a deviation or delay 
rendered necessary for the Bafety of the particular subject-matter 
insured, with the result that in the case of an insurance on cargo, 
freight, or other interest, deviation for the purpose of saving the 
ship would be excused (w); but that in the case of an insurance on 
ship, deviation merely for the purpose of saving cargo or freight 
would not be excused. On the other hand, it is not limited to the 
necessity of saving the ship, or the subject-matter insured, from' 
some peril insured against (x). 

As regards (k)—T he liberty given by this excuse does not extend Safety of 
to the case of deviation made solely for the purpose of saving humanW «- 
property (?/). 

As regards (o)—Deviation caused by barratry may be excused (z), Barratry, 
but deviation is not excused by the iguorunce or want of skill of 
the master, however gross it may be (a). 


an additional premium, is, of course, a special term in the policy within the 
meaning of excuse (a) (soo p. 400, ante). 

(<) Harrington v. Ha/keld (1778), 2 Park on Marine Insurance, 8th ed., p. 639 ; 
Driscoly. Bovil (1798), 1 Bos. & P. 313; Woolf v. Claggett (1800), 3 JEsp, 257; 
Chant v. King (1802), 4 Esp. 175; Siott y. Thompson (1805), 1 Bos. & P. (n. b.) 
181; Phelps v. Auldjo (1810), 2 Camp. 350; Schroder v. Thompson (1817), 7 
Taunt. 462. 

(a) Motleax v. London Assurance Co. (1739), 1 Atk. 515, 046; Smith y. 
Surridge (1801), 4 Esp. 25; Bouillon v. Lupton (1863), 15 0. B. (x. s.) 113; and 
see Phillips v. Irving (1844), 7 Man. & G. 325. 

(u>) It is also an excuse as between shipowner and cargo-owner ( The “ Teu¬ 
tonia” (1872), 1. E. 4 P. O. 171; Anderson V. The “ San Roman" [Owners), 
The “ San Roman ” (1873), L. It. 5 P. C. 301). There seems good reason why, as 
between shipowners and charterers, a deviation for the puipose of saving cargo 
should be excused, though it would not be as between shipowner and under¬ 
writer on ship. 

(«) In this respect the Marine Insurance Act, 1900 (6 Edw. 7, e. 41), effects a 
change in the law os laid down in O'Reilly v. Royal Exchange Assurance (1815), 
4 Camp. 246; but there the ship was unsea worthy when she sailed. As to what 
are the elements of reasonable necessity, see Phelps, James & Co. v. IHU, [1891] 

1 Q. B. 605, 612, O. A. (a bill of lading cose); The “ Teutonia," supra, ^nd 
Anderson ▼. The “ San Roman” [Owners), The “ San Roman,” supra (apprehen¬ 
sion of capture). 

[y) Scaramanga ▼. Stamp (1880), 5 C. P. D. 295, C. A. 

(is) Phyn v. Royal Exchange Assurance Co. (1798), 7 Term Rep. 505; Tail y. 
Levi (1811), 14 East, 481. 

(a) Valleioy. Wheeler (1774), 1 Cowp. 113; Ross y. Hunter (1790), 4 Term Hep. 
83 . 
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The Act (5) further provides that when the cause excusing the 
deviation or delay ceases to operate, the ship must resume her 
course, and prosecute her voyage, with reasonable dispatch (6). 
This evidently does not mean that the ship must return to the 
actual spot where she turned aside, but that she must make the 

best of her way to the terminus ad quem of the voyage (c). 

» 

Shot. 11. —Avoidance of Policies and Warranties. 

Sub-Seot. 1 .—Alteration and Rectification of Policy. 

(i.) Alteration. 

785 . A policy of insurance, like any other contract, may be 
altered by consent, even after it is underwritten, provided the 
alteration is in writing signed or initialled by the underwriter (d), 
and is not inconsistent with the provisions of the Stamp Act, 
1891 ( e ). But no alteration by one underwriter can bind any of the 
other underwriters, and any material alteration of the policy, when 
in the possession of the assured or his agent, avoids the policy, 
except as to the underwriters who had consented to it by signing or 
initialling the alteration (/). On the other hand, an altera¬ 
tion, if not material, will not vitiate the policy, the only result 
being that, if some of the underwriters have consented to the 
alteration after the policy is executed and others refuse, those who 
consent make the altered instrument their own, and those who do 
not consent remain liable on their original contract (y). 

786 . An alteration is material which in any degroe affects the con¬ 
tract or any rights or remedies under it, as, for instance, where the 
destination of the vessel insured is altered at the time of her sailing 
or the subject of the insurance is altered (A), but an alteration or 
addition is not material which meroly expresses what the law could 
otherwise imply as to the effect or construction of the instrument (i). 

787 . Although the underwriter may have assented to the 
alteration of the policy, the altered policy will have no legal validity 
without a fresh stamp, unless the alteration comply with the condi¬ 
tions specified in the Stamp Act, 1891 (j), namely, that the alteration 

(6) Marine Insurance Act, 1900 (6 Edw. 7, o. 41), s. 49 (2). 

(c) Harrington v. Halkeld (1778), 2 Paik ou Marine Insurance, 8th ed., p. 639; 
Delany v. Stoddart (1785), 1 Term Rep. 22. 

(d) Kainet v. Knightly (1682), Skin. 64; Robinson y. Tobin (1816), 1 Stark. 
336. 

(e) 64 & 66 Yiot. o, 39, s. 96; see the text, infra. The Marine Insurance Act, 

1906 (6 Edw, 7, o. 41), s. 91 (2), oaves the rules of the common law, including 
the law merchant, so far as they are not inconsistent with the express provisions 
of the Act. As to the general law relating to alterations of contracts, see title 
Contract, Yol. VII., pp. 424 et »eq. , 

(/) Laird v Robertson (1791), 4 Bro. Pari. Oas. 488; Longhorn v. Cologan 
(1812), 4 Taunt 330; Campbell v. Christie (1817), 2 Stark. 64; Fairlie v. 
Christts (1817), 7 Taunt. 416; Forehatv v. Chabert (1821), 3 Brod. & Bing. 168. 

(g) Sanderson v. Symonds (1819), 1 Brod. & Bing. 426; Sanderson v. M’Cullom 
(1819), 4 Moore (o. r.), 6; Forshaw v. Chabert, supra, at p. 165. 

(A) Laird v. Robertson, supra; Langhom v. Cologan, supra; Fairlie v. Christie, 
supra; Campbell v. Christie, supra; Furshaiu v. Chabert, supra. 

It) Claphttm v. Cologan (1813), 3 Camp. 382, and oases cited in note lg), supra, 

(j) 64 & 56 Yiot. 0 . 39. 
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be made before notice of the determination of the risk originally 
insured; that it do not prolong the time covered by the insurance 
thereby made beyond the period of six months in the case of a 
policy made for a less period than six mouths, or beyond the period 
of twelve months in the case of a policy made for a greater period 
than Bix months ; that the articles insured remain the property of 
the same person or persons; and that no additional or further sum 
be insured by reason or means of the alteration (k). 

The words “ before notice of the determination of the risk 
originally insured” refer to a determination of the risk caused by 
the loss or safe arrival of the subject-matter insured, or by the 
final conclusion of tho insured voyage, and theroforo do not com¬ 
prise a determination of the risk caused by a breach of warranty ( l ). 
Moreover, the clause speaks of tho actual determination of the risk, 
therefore a mere intention to determine the risk at the time the 
policy is altored is immaterial (in). 

The piovision that the articles insured must “remain the pro¬ 
perty of the same persons ” in effect implies that there must be one 
identical and continued subject-matter of insurance (n). But an 
alteration which merely corrects a mistake iu the description of the 
subject-matter made in drawing up the policy does not require £o 
be rostamped (o). An express or implied warranty may bo altered 
without requiring the policy to be restamped (/;) "Where tho altered 
policy is invalid by reason of not being restamped it has been held 
that the original policy cannot be enforced (q). 


(ii.) Merttjkation. 

788. When a mistake has been made in drawing up a contract, 
and it3 terms do not correctly express the real agreement between 
the parties, the court will generally rectify the instrument so as to 
make it correspond with the true intention of the parties (»•). The 

(it) Stamp Act, 1891 (54 & 55 Viet. c. 39), s. 90. This provision is very similar 
to Btat. (1795), 35 Qeo. 3, o. 63, a. 13, and will, like it, receive a liberal construc¬ 
tion (Brocklebank v. Sugrue (1830), 1 B. & Ad. 81, per Lord Tenterden, C. J., at 

p. 88). 

(/) Kensington v. highs (1807), 8 East, 273,291, Ex. Ch.; Hubbard y. Jackson 
(1811), 4 Taunt. 169; llidsdale v. Shcdden (1811), 4 Gamp. 107. 

(m) Ramstrom v. Bell (1816), 5 M. & S. 267 ; BrocJclebank v. Sugrue, 
supra. 

(») Hill v. Batten (1807), 8 East, 373; Kensington v. tnglis, supra, at p. 292; 
Hubbard v. Jackson, supra. 

(o) Sawtell v. Loudon (1814), 5 Taunt. 359; Robinson v. Touray (1811), 3 
Camp. 158; (1813) 1 M. & S. 217 (mistake in declaration of interest); and see 
Cole v. Parkin (1810), 12 East, 471 (mistake in bill of sale of ship). 

(p) Hubbard y. Jackson, supra (express); Weir y. Aberdeen (1819), 2 B. ft Aid. 
320 (implied). 

(q) Reed v. Deere (1827)t 7 B. ft C. 261; French v. Batten (1807), 1 Camp. 72 ; 

French y. Patton (1808), 9 East, 351; Forehaw v. Chabert (1821), 3 Brod. ft 
Bing. 168. 1 Duer, Law of Marine Insurance, p. 87, doubts the correct¬ 

ness of these decisions, and the grounds on which they are based seem 
inconsistent with those enunciated in Ogle y. Vane ( Earl) (1868), L E. 3 Q. B. 
272, Ex. Gh. That case did not, however, involve any question relating to the 
Stamp Acts or any other Act relating to revenue. 

(r) Motteucc v. London Assurance Co. (1739), 1 Atk. 646; Henkh y. Royal 
Exchange Aseurance Co. (1749), 1 Yes. Sou. 317. See also titles Deeds AND 
Other Instruments, VoL X., p. 360; Mistake. 
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Marine Insurance Act, 1906 (a), provides that " where there is a duly 
stamped policy reference may be made as heretofore to the slip or 
covering note in any legal proceeding," and it seems that, 
notwithstanding the provisions of the Stamp Act, 1891 ( t ), the 
court has power to rectify a duly stamped policy so as to make 
it correspond with the terms expressed in the slip or covering 
note («). 

Sub-Sect. 2. —Avoidance of rolicy ly Fraud or Concealment. 

(i.) Fraud. 

789 . A contract of marine insurance, like any other contract, is 
voidable on the ground of fraud, and any fraudulent misrepresenta¬ 
tion made in order to induce the underwriter to enter into the 
contract entitles him to avoid the policy, unless it is proved, 
either that he knew the true state of facte at the time of contracting, 
or that he did not rely on the misrepresentation (v). Indepen¬ 
dently, however, of fraucl, a misrepresentation as to material facts, or 
a non-disclosure of material facts, may discharge the underwriter 
from liability (w). 


(ii.) Concealment or Non-din dosure. 

790 . It is a fundamental principle that a contract of marine 
insurance is a contract uberrima fidei , that is, a contract based 
upon the utmost good faith, and, if the utmost good faith be not 
observed by either party, the contract may be avoided by the 
other party (x). Thus, if when the contract is concluded (y), 
the assured knew of the Iosb of the propert}' insured, the under¬ 
writer may avoid the contract, and similarly if at that time the 
underwriter knew that the insured ship had safely arrived at her 

(*i) 6 Edw. 7, c. 41, h. 89. 

It) 54 & 55 Viet. e. 39, bs. 93—96 ; Beep. 338, ante. 

(w) In Ma<Lenzie y. Coulson (1869), L. R. 8 Eq. 368, JAMES, V.-C., dis¬ 
missed a bill for rectification on the ground that there can be no rectification 
vmlo-;p thero baa boon an actual concluded contract entored into before the date 
of the instrument which it is sought to roctify, and that the slip did not con¬ 
stitute a contract; this decision, however, was pievious to tho Stamp Act, 189’ 
(54 & 55 Viet. c. 39), and in subsequent cases it has not been disputed that there 
is power to rectify a policy which is not in accordance with the slip. See The 
Aikshaw (1893), 9 T. L. E. 605; Spa -ting y. Crocker (1897), 2 Com. Caa. 189 ; 
Allom y. Property Insurance Co. (1911), Times, Commercial Supplement, 10th 
Eobruary (fire). 

(v ) Smith v. Chadwick (1882), 20 Ch. D. 27, per Jessel. M.R., at p. 44; (1884) 
9 App. Cob. 187, rer Lord Selbobne, L.C. at p. 190; Arnison v. Smith (1889), 
41 Cn. D. 348,0. A., jperLoid Halsbuiiy, L.C., atpp. 368,369. As to tho effect 
of fraud in vitiating a contract, see title Misrepresentation and Fraud. 

(to) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), ^s. 18, 20; and see pp. 405 
et sea., post. 

(ic) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 17. In every contract of 
manne insurance there is an implied condition that thero is no misrepresenta¬ 
tion or concealment {Blackhu m v. Ki^or* (1886), 17 Q. B. D. 553, 0. A., per Lord 
Esher, M.E., at p. 561 (approving Phillips, Law of Insurance, s. 537); affirmed 
(1887), 12 App. Oa s. 63 1; see per Lord Watbon, ibid., at p. 539). Compare title 
Guarantee, vol. XV., p. 539. 

(y) I.e., when the assured's proposal is accepted (Marino Insurance Act, 1909 
(6 Edw. 7, o. 41), s. 21). 
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destination, the assured may avoid the contract and receive back 
the premium (a). 

791 . (I) Subject to the following provisions ( b ), the assured must 
disclose to the insured, before the contract is concluded (c), every 
material circumstance which is known to the assured, and the 
assured is deemed to know every circumstance which, in the 
ordinary course of business, ought to be known by him. If the 
assured fails to make Buch disclosure, the insurer may avoid the Act, 1906, aa 
contract (d). 

(2) Every circumstance is material which would influence the tatTon 
judgment of a prudent insurer in fixing the premium, or 
determining whether he will lake the risk (e). 

(8) In the absence of inquiry the following circumstances need What need 
not be disclosed, namely :—(i.) Any circumstance which diminishes 
the risk; (ii.) Any circumstance which is known or presumed to 180 088 ' 
be known to the insuror: the insurer is presumed to know matters 
of common notoriety or knowledge, and matters which an insurer 
in the ordinary course of his business, as such, ought to know; 

(iii.) Any circumstance as to which information is waived by the 
insurer; (iv.) Any circumstance which it is superfluous to disclose, 
by reason of any express or implied warranty (/). 

(4) Whether any particular circumstance, which is not disclosed, 
be material or not is, in each case, a question of fact ( 17 ). 

(5) The term “ circumstance ” includes any communication 
made to, or information received by, the assured ( h ). 

Subject to the above provisions as to circumstances which need Dutyofagent. 
not be disclosed, where an insurance is effected for the assured by 
an agent, the agont must disclose to the insurer— 

(a) Every material circumstance which is known to himself, and 
an agent to insure is deemed to know every circumstance which in 
the ordinary course of business ought to be known by, or to have 
been communicated to, him ; and 

(b) Every material circumstance which the assured is bound to 
disclose, unless it come to his knowledge too late to communicate 
it to the agent (t). 

792 . The above provision (I) must be read in connection with construction 

the preceding clause (b). The result is that whore the assured of the Marina 

Insurance 

--Act, 1906, 

(a) Carter v. Boehm (1766), 3 Burr. 1905, per Lord Mansfield, O.J., at p. 1909. *• 

(b) I.e., Marino Insurance Act, 1906 (6 Edw. 7, 0 . 41), s. 18 (3); see the text, 
infra. 

(c) A contract of marine insurance is deemed to be concluded when the 
proposal of the assured is accepted by the insurer, whether the policy be then 
issued or not; and for the purposo of showing when the proposal was accepted, 
reference may he made $0 the slip or covering note or other customary 
memorandum of the contract, although it be unstamped (ibid., s. 21; and see 
p. 348, ante). 

Id) Marine Insurance Act, 1906 (6 Edw. 7, 0 . 41), s. 18 (1). 

(a) Ibid., s. 18 (2). 

(/) Ibid., s. 18 (3). 

(a) Ibid.,B. 18(4); Ounford Ship Co., Ltd. v. Thame* and Mersey Marine 
Insurance Co., Ltd., [1910] S. 0. 1072. 

(A) Marino Insurance Act, 1906 (6 Edw 7, c. 41), s. 18 (6). 

(0 Ibid., e. 19. 
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effects a policy through an agent, the underwriter cannot avoid 
the contract if the assured, us soon as he is aware of a material 
circumstance, bond fide nnd with all reasonable dispatch com* 
munientes it to the agent, although the latter receives the 
information too late to apprise the underwriter before the contract 
is concluded. 

793 . A concealment of a fact known to the assured, or a 
misrepresentation made by him, after the conclusion of the contract 
does not entitle the underwriter to avoid the contract (j). 

794 . Where the contract is voidable on the ground of 
misrepresentation or concealment on the part of the assured, it 
may be important, in certain circumstances, for the latter to know 
whether the underwriter elects to disaffirm it, in order that the 
assured may be able to take steps to effect another insurance. The 
fact that the underwriter has subscribed a policy without protest 
does not, howovor, prove that ho has elected to affirm the contract, 
inasmuch as ho may have acted in pursuance of the usage which 
binds the underwriter to subscribe a policy in accordance with the 
slip; and it is slill an undecided question whether the under¬ 
writer must make his election in a reasonable time, or whether he 
is at liberty to repudiate the contract at any time, unless in thq 
meantime the rights of third parties have intervened, or the 
assured has altered his position under the belief that the contract 
was a subsisting one. As a general rule, contracts which are 
voidable may bo avoided at any time, unless the rights of third 
parties have intervened or unless the other party to the contract 
has been reasonably led to believe that the contract was sub¬ 
sisting and binding; and, as the Act is silent on this subject, it 
is submitted that the same rule governs contracts of marine 
insurance (k). 


(j) Cory v. Patton (1872), L. R. 7 Q. B. 304 ; Lishman v. Northern Maritime 
Insurant t Co (1870), L. 11. 10 C. P. 179, Ex. Oh. : and see lonides v. Pacific 
Insurance Co. (1871), L. R. 6 Q. B. 674; affirmed (1872), L. R. 7 Q. B M7, 
Ex. Ch. The fact that the contract was concluded by the slip being initialled 
subject to vatiticaion by the assured, nnd that the matter concealed came to his 
knowledge before the issuo of tho policy, makes no difference (Cory v. Patton 
(1874), L. li. 9 Q. B. 577, following Hayiiom v. Oitieraon (1814), 2 M. & S. 485). 
This accoids with the Marine-Insurance Act, 1906(6 Edw. 7, c. 41), a 86. But 
where a broker is instructed to effect a policy on goods, and by mistake effects 
ono on tho qhip, and tho underwriter afterwards agrees to a rectification of the 
policy, the brokor is bound to disclose a material fact which has come to his 
knowledge between tho execution of the policy and its rectification, for the 
underwriter is under no obligation to make the alteration, and by doing so he 
is roully making a new and distinct insuiance (ISawiell v. Loudon (1814), 5 
Taunt. 359). If, on tho other hand, the policy does not correspond with the 
slip to which the underwriter has assented, so that it ib his duty to correct 
tho error, tho alteration does not mnke a new contract, but merely declares the 
true meaning of that already concluded, and there is no necessity to disclose 
the information acquired after the making of the contract (2 Duer, Law of 
Marine Insurance, p. 428). 

(k ) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 91 (2); Clough v. London 
and North-Western Hail. Co. (1871), L. R. 7 Exoh. 26, Ex. Ch.; Morrison v. 
Universal Marine Insurance Co. (1873), L. B. 8 Exoh. 197, Ex. Oh. 
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795. The insurer is entitled to assume as the basis of the 
contract between him and the assured that the latter will com¬ 
municate to him every material fact of which the assured has, or 
in the ordinary course of business ought to have, knowledge (l), 
and that the latter will take the necessary measures by the 
employment of competent and honest agents to obtain through 
the ordinary channels of intelligence in* ubo in the mercantile 
world all duo information as to the subject-matter of the insurance. 
This condition is not complied with where, by the fraud or 
negligence of an agent, the party proposing the insurance is kept 
in ignorance of a material fact which ought to have been made 
known to tho underwriter, and through such ignorance fails to 
disclose it (in). 

The master of a ship and the general agent of a shipowner, for 
the transaction of his shipping business, are agents whose know¬ 
ledge will be imputed to the shipowner (n); and similarly, a factor 
employed to ship a cargo and forward the shipping documents, and 
tho general representative of the assured at a foreign port, are 
agents with whose knowledge the owner of cargo is affected (o) 

796. Sometimes an agent employed to effect an insurance, 
instead of dealing direct with the underwriter, acts through an inter¬ 
mediate agent or agents, and in such cases the concealment of a 
material fact within the knowledge of any agent through whose 
agency, whether mediately or directly, the insurance has been 
effected, vitiates the policy (p). 

But where a broker who is employed to obtain an insurance on a 
particular risk fails in so doing, and it is afterwards effected by 
another broker, the policy is not avoided by the non-disclosure of 
facts which were unknown to the principal and the second broker, 
though they were within the knowledge of the first, for the 
knowledge of the latter cannot be imputed to the principal ( q). 

(/) Marine Insurance Act, 1906 (0 Edw. 7, o, 41), s. IS (1). "The material 
facts are as to tho subject matter, the ship and perils to which the ship is 
exposed.” The name of the assured need not be disclosed unless asked for 
{Glasgow Assurance Corporation v. Symondson it Co. (1911), 104 L. T. 264, per 
Scrutton, J., at p. 257). 

(to) Proudfoot v. Montejiore (1867), L. E. 2 Q. B. 611, 621; Bladlurn, Low d 
Co. v. Vigors (1887), 12 App. Caw. 531, 510, 542. See also title Guauantci-, 
Vol. XV., p. 539, 

(n) Gladstone v. King (1813), 1 M. & S. 35 ; Blackburn, Low <fe Co. v. Vigors, 
supta,per Lord IIalsbuky, L.O., at p. 537 ; per Lord Watson, at p. 640. 

(o) Fttzherbert v. Mather (178o), 1 Term liep. 12; Proudfoot v. Monte/iore, 
supra. As to the knowledge of a clerk of the assured being equivalent to that 
of the assured, see Stewart v. Dunlop (1785), 1 Park on Mai me Insurance, 
8th ed., p. 446, H. L. It has already boen seen (see note (*'), p. 339, ante), that 
Lloyd’s agents are not tj^e agents of the undenviiters at Lloyd’s (Wilson y, 
Salwmandra Assurance Co. of St. Petersburg (1903), 8 Com. Cas 129). 

(p) Blackburn y. llaslum (1888), 21 Q,. B. D. 144; see also Lynch v. Dunsford 
(1811), 14 East, 494, Ex. Cli.; Marine Insurance Act, 1906 (6 Edw. 7, o. 41), 
e. 19; and see Thames and Mersey Marins Insurance Co , Ltd. y. Gun ford Ship 
Co., Ltd., Southern Marine Mutual Insurance Association v. Qunfmd Ship Co., 
Ltd. (1011), Times , 29th June, H. L. (over-insurauoe by agent by meatus of 
honour policies). 

(a) Blackburn, Low db Go. v. Vigors, supra. In Gladstone y. King, supra, 
ana Stribley v. Imperial Marine Insurance Co. (1876), 1 Q. B. D. 507, it 
was decided that when an agent whose duty it is to keep his prinoipal 
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707 . The assured is bound to disclose not only facts which Are 
material to the risks considered in their own nature and which have a 
direct bearing on the extent of those risks, but also all circumstances 
which would influence the mind of a prudent underwriter in accept* 
ing the insurance or fixing the premium (r). Thus, the non-dis¬ 
closure of the fact that the property insured is excessively over-valued 
in the policy may be a ground for avoiding it (a). 

The materiality of any particular circumstance is in no way 
determined or affected by events subsequent to the conclusion of 
the contract, and the insurance is therefore voidable although the 
intelligence concealed turns out to be altogether untrue, or the 
loss to have arisen from a cause wholly different from and wholly 
unconnected with that referred to in the intelligence or with any 
of the matters therein comprised. The only question is whether 
the circumstances or information concealed, whether by design or 
mistake, were such as would have influenced the mind of a prudent 
underwriter. Thus if, in proposing an insurance on goods on board 
a certain ship, the assured, having received information that the 
ship has met with an accident, fails to communicate the intelligence 
to the underwriter, the latter will be discharged from liability, 
although the omission is due to mere mistake or carelessness, and 
although the information turns out in fae ! , to have been wholly 
untrue, and even although the goods are lost by capture wholly 
unconnected with the perils of the seas (£)• 


The time of 798. The time of the ship’s sailing or her being last heard of are 

OT^DRhnt aB **° which the assured may be bound to disclose his know- 

heaid of. ledge or information. Such disclosure is certainly necessary when 
it would lead to the inference that the ship is a missing or overdue 
vessel; and it may also be necessary in other cases where circum¬ 
stances known to the assured exist which make those times 
material. The question in all cases is a question of fact (u), namely, 
whether the circumstances known to the assured, or as to which 


informed omits without fraud to inform him of an occurrence causing 
an average loss, and thereby prevents the principal from disolosing the 
occurrence, the insurance is not entirely avoided, and the only consequence is 
that tiie underwriter is not liable for the average loss. These decisions, the 
principle of which it is not easy to understand, were disapproved of by Lord 
Hausbury, L.O., and Lord Watson in Blackburn, Low <fc Co. v. Vigors (1887), 
12 App. Gas. 531, aud thero is little doubt that they are overruled by the Marine 
Insurance Act, 1906 (6 Edw. 7, c. 41), s. 18 (1) (see p. 405, ante). Iu other 
respects the effect of the oases oited here, and in notes (m) to (p), p. 407, ante, 
is briefly summarised in a single sentence of that clause. 

(r) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 18 (1), (2). 

(sj Jonides v. Pender '(1874), L. B. 9Q. B. 631; Rivca v. Gerusst (1880), 6 
Q. Tk. D. 222, 0. A. ; Herring v. Janson (1895), 1 Oom. Cos. 177; Thames and 
Mersey Marine Insurance Vo., Ltd. v. Gun/ord Ship Cg., Ltd., Southern Marine 
Mutual Insurance Association v. Oun/ord Ship Co., Ltd. (1911), Times, 29th June, 
H. L. (over-valuation and over-insurance : some of the policies by whioh over* 
insurance was effected were honour policies). 

(f) Lynch y. Hamilton (1810), 3 Taunt. 37, 44; affirmed, tub norm. Lynch ▼. 
Lunsford (1811), 14 East, 494, Ex. Oh.; De Costa ▼. Scandret (1723), 2 P. Wms. 
170; Seaman v. Fonersau (1743), 2 Stra. 1183; Nicholson v. Power (1869), 20 
L. T. 580; Morrison v. Universal Marine Insurance Co. (1872), L. B. 8 Exch. 
40; reversed on other points (1873), L. B. 8 Exch. 197, Ex. Oh.; Marine Insuranca 
Act, 1906 (6 Edw. 7, 0. 41), B. 18 (4), (5). 

(«} Marne Insurance Act, 1906 (6 Edw. 7, c. 41), s. 18 (4J. 
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he has information, the time of a ship’s sailing or when she was 
last heard of, would influence the judgment of a prudent insurer 
in fixing the premium or determining whether he would take the 
risk (x). 

799. It h important to observe that although the policy may by 
its express terms cover losses by all perils of the seas, this does not 
relieve the assured from the obligation to 4 disclose information he 
has received as to the insured vessel having encountered severe 
weather. Similarly, if a policy is on goods on board a certain 
vessel “ at and from port or ports of loading in the province of 
Buenos Ayres,” and the assured is apprised that the ship was 
intended to load at a roadstead then unknown to underwriters as 
a place of loadiug, the underwriter will be discharged if the 
assured does not communicate the place of loading (a). For a like 
reason, if a ship is to be employed on a service of peculiar danger, 
and this cannot be inferred from the terms of the policy, the fact 
ought to be communicated to the underwriter. Again, where goods 
are insured “ on ships and ships ”(&), and the assured knowB that 
the goods are loaded on board a vessel which was reported in Lloyd’s 
list as having met with an accident, the underwriter will Ije 
discharged from liability if the assured has not disclosed to him 
the name of the ship(c). So, also, if the assured has entered 
into a contract which makes the measure of ultimate loss to the 
underwriter greater than what is usual (for instance, by reason of 
his right of subrogation being injuriously affected), and he does not 
disclose the fact, this may amount to concealment of a material fact 
and may vitiate the policy (d). 

(x) Tho following nia the piincipal cases relating to this subject, although they 
are of hut littJo use, not only because the question is one of fact depending on the 
particular uii eumt.ta.nces of each case, but also because the changes in the course 
and mode of navigation, and the facilities of communication by way of telegraph 
or otherwise, are such as to prevent the oarlier cases from being a safe guide as 
to such inferences of fact:— Freeland v. Glover (1806), 7 East, 4.17 ; Elton v. 
iMrkina (1832), 8 Bing. 198; S. 0., on second trial, 5 C. & P. 385; Slribley 
v. Imperial Marine Insurance Co. (1876), 1 Q. B. D. 507; Ratcliffs v. Bhoolbrenl 
(1780), 1 Park on Marine Insurance, 8th ed., p. 413 ; M'Andrew v. Bell (1795), 

1 Esp. 373; W'elwfer v. Foster (1795), 1 Esp. 407; Willea v. Glover (1804;, 

1 Bos. & P. (n. r.) 14 ; Mackintosh v. Marshall (1843), 11 M. & W. 116; 
Bridges v. Hunter (1813), 1 M. & S. 15; Foley v. Moline (1814), 6 Taunt. 430 ; 
I.tttledale v. Dtron (1805), 1 Bos. & P. (n. it.) 151; Elkin v. Janaon (1845), 13 
M. & W. 655 ; Ilickarda v. Murdock (1830), 10 B. &0. 527 ; Westbury v. A berdein 
(1837". 2 M. & W. 267 ; Kirby v. Smith (1818), 1 B. & Aid. 672 ; Bell v. Bell 
(1810', 2 Camp. 475, 479. As to the cases involving the question whether when 
the o'd convoy Acts were in force the assured was bound to disclose the fact 
that the ship sailed or was intended to sail without convoy, see Sawtell v. 
Loudon (1814), 5 Taunt. 359; Long v. Luff, Long v. Bolton (1800), 2 Bos. & P. 
209; Retd & Co. v. Harvey (1816), 4 Dow, 97, H. L. 

(a) Harrower v. Hutchinson (1870), L. E. 5 Q. B. 584, Ex. Ch.: Laing v. 
Union Marine Insurance Co., Laxng v. London Assurance Corporation (1895), 

1 Com. Cas. 11. 

(5) 1 Em£rigon, Traitd des Assurances, p. 172; compare Bolivia Republic r. 
Indemnity Mutual Marine Assurance Co. (1908), 99 L. T. 394, 398. 

(c) Lynch v. Hamilton (1810), 3 Taunt. 37; affirmed sub nom. Lynch v. 
Dunsford (1811), 14 East, 494, Ex. Ch.; Leigh v. Adams (1871), 20 L. T. 
666. 

(d) Tate v. Hyslop (1885), 15 Q. B. D. 368,0. A. This case might also have 
been decided on the ground that there was a virtual misrepresentation. 
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800 . There are certain circumstances which, in the absence o! 
inquiry, need not be disclosed ( e ). As to these, the following points 
have to be noticed. 

It is obvious that the insurer has no ground of complaint because 
ho is not informed of a circumstance which diminishes the risk or 
of a circumstance which is known to him ( f). Moreover, the assured 
is not bound to disclose any circumstance which may fairly be 
assumed to be known to the underwriter (r/). Thus, the assured 
neod not mention general topics of speculation, nor causes which 
may occasion natural or political perils, such as the difficulty of the 
voyage, the probability of hurricanes, earthquakes, war, or embargo 
and the like, nor the trade regulations of Governments (/t). 

On the other band, if the assured has private information of any 
trade regulation recently introduced or of any particular danger 
affecting the risk insured, and which in the ordinary course of 
business would not be known to the underwriter, the non-disclosure 
of such information would vitiate the policy (t). Nor can the 
assured excuso his omission to communicate a material fact on the 
ground that it had previously come to the knowledge of the under¬ 
writer, unless at the time when the contract was made the fact 
was present to the mind of the underwriter (k ). 

801. The assured is not bound to disclose any information 
which is waived by the insurer(/). Speaking generally, where from 
the facts communicated to the underwriter he would naturally infer 
Iho existence of other facts not disclosed, his omission to make 
inquiry is an implied waiver of a more explicit disclosure. Thus, 
wheie an insuiance is applied for in time of w.ir on a cruiser “from 
place to places ” without any limilation or description, the under¬ 
writers must know from the terms of the proposed insurance that 
tho ship is to be employed in some warlike expedition, and hence, 
if ho omits to inquire, the particular nature of the service in which 
sbo is to ho employed need not Le disclosed to him (m). 

802. In the absence of inquiry the assured need not disclose 
that which is superfluous, as being the subject of any express or 

(e) Maiiuo Jnsuuinco Act, 1900 (0 Eilw. 7, c. 41), s. 18(3). Tho enumeration 
in tins clause of exi opted riicuim-tiinccs is taken fmm Lord Mansfield ,j 
colelnatod judgment in <’u» ter v. Itochui (17GG), 3 Burr. 1905, 1910; 1 Smith, 
L.C., Uth ed., p. 491. 

(/) Mmine Insmnnce Act, 1900 (6 Fdw. 7. c. 41), s. 18 (3) (a), (b). 

(</) Pro Foley v. Tabor (1801), 2 F. & F. 0G3, per llinLE, C.J., ot p. 672. 

h) Carter v. lloehm, supra , and woo cases cited in nolo (m) infra. 

(t) Caitcrx. l'oehm, siiprd, at p. 191 b. 

(k) Bates vt Hewitt (1807), L. k 2 Q, B. 595; (distinguished on the facts) 
Gandy v. Adefatde Insurance Co. (1871), L. B. 6 Q. B. 740, 755; Fracis, Times 
& Co. v. Sea Insurance Co. (1898), 3 Com. Cas. 229 (whoi e a trado prohibition 
was habitually ignoiod). 

fl) Murine Insurance Act, 1906 (6Edw. 7, c. 41), s. 18 (c). 

jm) Carlcrv. Boehm, supra, perLoid Mansfield, C.J.; Asfar & Co. v. Blundell, 
[18140] 1 0. B 123, 1*29. 0. A. As illustrations of the same principle, see 
Beikuilh v. by debut ham (1807), 1 Camp. 110; Fort v. Lee (1811), 3 Taunt. 381; 

I reciand y. Glover (1800), 7 Cast, 457. Tho practioo of underwriters as to 
accepting risks or not making inquiries on particular points cannot affect the 
stftutoi y duty or bo iei t ived us evidence of waiver in any particular cuBe{l'hames 
and Mciscy Alaiine Insurance Co., Lid. v. Uunjuid Ship Co., Ltd., Southern 
tint toe Mutual Jvsuianct Association v. Gunfoi d Ship Co., Ltd. (1911), Times , 
29th Juno, II. L., per Lord Aevebstone, O.J.). 
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implied warranty (it). Thus, in the case of a voyage policy, the 
assured need not make any disclosure of information relating to 
the ship’s unseaworthiness when she sailed, because if she did not 
start on her voyage in a seaworthy condition the underwriter 
would not bo liable (o). It is, however, otherwise in the case of a 
time policy where there is no implied warranty of seaworthiness (p) 

803 . The assured is not bound to disclose the estimate fnrmod 
by other underwriters of the risk or that thev have declined it ( 7 ). 

Again, where a fact is a matter of inference and the mntmiuls 
for drawing it are common to both parties, the assured is generally 
not bound to make any communication on the subject (r). It must, 
however, bo always borne in mind that the quostion whether any 
particular information which is not disclosed is or is not material, 
or whether the underwriter has waived the disclosure, are questions 
of fact, and that therefore the decision in each case must depend 
upon its particular circumstances. For instance, the payment of a 
very high premium may he evidence that the underwriter accepted 
the risk and waived the disclosure of a particular matter (s). 

804 . As to whether an underwriter who is a member of Lloyd’s 
or a subscriber, and as such receives or has access to Lloyd’s daily 
lists is to be conclusively presumed to have knowledge of their con¬ 
tents, it is now settled that an underwriter cannot reasonably ho 
presumed to carry in liis head all that is contained in Lloyd’s 
lists (0- Therefore the insurance will bo voidable if there has been 


(n) Marine Insurance Act, 1006 (6 Kdw. 7, c. 41), s. 18 (3) (d). Seep. 405, 
ante. 

(o) Shoolbred v. Nutt (1782), 1 Turk on Marino Iusuiancc, 8th ed., p. 403; 

Haywood v. Ilodyrrs (1804), 4 500; Ueclwith v. Sydebotham (1807), 1 Camp. 

116; “ (lun ford, " Snip Co., Ltd. y. Thames and Mersey Marine Inant anre Co., 
Ltd., [1810] S 1072 ; reversed but not mi fins point (1911), Times, 20th June, 
H. L. (qualification of master; it win hold thut ncithor his name nor his previous 
histor\ were in ordinary circumstances, or in the circumstances of that case, 
mateiial to ho disclosed). Similarly the insured is generally not bound to make 
any disclosure as to the condition in which penshablo goods were loaded, 
because, though there is no warranty, lie cannot recover nny loss occasioned by 
that condition ( Boyd v. Dubois (18il), 3 Camp. 133). For the definition of 
vovago policy, see p. 336, an'e. 

(p) Bussell v. Thornton (1859), 4 II. & N. 788. For the definition of the 
time policy, boo p. 336, ante. 

(</) I.chon «ft Co. v. Strads Insurance Co. (1894), 10 T. L. E. 517, C. A. It whs 
held bv Lord Ku.ENlionouoH, C.J., in Dell v. Dell (1810), 2 Camp. 475, 479, that 
the assured need not communicate the apprehensions or opinions of foreign 
correspondents, and that it is enough for bun to state the facts on which there 
are founded. 

(r) Dates v. Hewitt (1867), L. E. 2 Q. B. 595, per Cockburn, O.J., at 
p, 605 ; Gandy v. Adelaide Insurance Co. (1871), L. E. 6 Q. B. 746. 

(«) f'ourt v. Martineau (1782), 3 Doug. (K. b.) 161. 

(/) Morrison v. Universal Marine Insurance Co. (1872), L. R. 8 Exch. 40, per 
Bramwfxl, B., at p. 64 ; reverted on grounds not affecting this question (1873), 
ibid.. 197, Ex. Ch.; Elton v. Larkins (1832), 8 Bing. 198 ; S. U., on second trial 
(1832), 5 0. & P. 385; Nicholson v. Power (1869), 20 L. T. 580, per Cockdhin, 
C.J .; Mackintosh v. Marshall (1843), 11 M. & W. 116. Friere v. Wood ho use 
(1817), Holt (N. P.), 672, a decision contrary to what is stated in the text, can, 
it seemB, be no longer relied on as authority; see also Lynch v. Dunsftrrd 
(1811), 14 East, 494, Ex. Ch.; Foley v. Taber (1861), 2 F. & F. 662, 
per Erle, C.J., at p. 672; Gandy v. Adelaide Insurance Co., supra, at p 754 
(wbero the underwriter did refer to the register, but failed to draw the correct 
inference). 
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Scot. ii. concealment of a material circumstance from the underwriter, 
Avoidance although it be recorded in Lloyd’s lists, if in fact he is proved not 
of Policies to have been aware of it at the time of concluding the contract. 

And This rule applies also to the case where there has been any false 
Warranties, representation made to the underwriter as to the nature of the risk 
and he acted solely in the reliance of the representation without in 
fact consulting Lloyd’s .lists (a). 

Evidence of 805. Although it was once doubtful whether the evidence of 
mi ' ,e ^ writerB underwriters and insurance brokers was admissible to prove the 
brokere'a^to 6 materiality of the representation mado, or of the circumstances 
materiality, concealed (b), it has now become the established practice to admit 
such evidence (<?), 

Underwriter 806. The assured is entitled to assume that the underwriter is 
EnovHhe to acquainted with the general usage of the trade to which the insured 
usage of trade, adventure relates, and therefore need not communicate such facts 
to the underwriter (d). Moreover, where there is a general and 
notorious practice to insert a certain clause in a particular kind of 
mercantile contract, the assured is entitled to assume that the 
underwriter knows that the contract may contain such a clause, and 
therefore need not inform him of this fact, although the clause may 
tend to increase the risk ( e ). 
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807. A representation is a verbal or written statement mada 
by the assured or his agent before or at the time of the making 
of the contract, and it generally consists of verbal communications 
made, or written instructions shown, by the broker to the insurer. 
The main distinction in form botween a representation and an 
oxpress warranty is that the former may be made either orally 
or in writing, and need not be introduced into the policy, whereas 
the latter must always be in writing and must always be inserted 
in the policy (/). 


fa) Mackintosh v. Marshall (1843), 11 M. & W. 116. 

hj Tho evidence was held to be inadmissible in Cartes' v. Boehm (1766), 
3 Buir. 1605; but was admitted in Littledale v. Dir on (lf>05), 1 Bos. A P. 
(n. a.) 151; Chaurand v. Avgerstein (1791), Peake, 61; Campbell v. Pickards 
(1833), 6 B. & Ad. 840; Berthon v. Lovghman (1817), 2 Stark. 258 ; Richards v. 
Murdock (1830), 10 B. & 0. 627, and Thames and Mersey Marine Instil ance Co., 
Ltd. v. Ounford Shiji Co, Lid., Southern Marine Mutual Insurance Association 
v. Ounford Ship Co., Ltd. (1911), Times, 29th Juno, H. L.; and see Chapman 
v. Walton (1633), 10 Bingt 57, 65. As to the admissibility of tho evidence 
of oxperts, generally, see title Evidence, Vol. XIII., pp. 480 et sea. 

Ic) lonides v. Pender (1874), L. B. 9 Q. B. 681 ; Herring v. Janson (1895), 
1 Com. Cas. 177, 179; and see Bates v. Hewitt (1867), L. B. 2 Q. B. 595, 610. 

(d) Marine Insurance Aot, 1906 (6 Edw. 7, c. 41), s. 18 (3) (b); Vallance v. 
Dewar (1808), 1 Camp 503; Ougier v. Jennings (1800/, 1 Camp. 505, n.; Kingston 
vs Kntbbs (1808), 1 Camp. 608, n.; Salvador v. Hopikins (1765), 3 Burr. 1707; 
Freeland v. Glover (1806), 7 East, 467 ; Da f'otia v. Edmunds (1815), 4 Camp. 
142 ; Stewart v. Bell (1821), 5 B. & Aid. 238; and as to incorporation of usage 
in the policy, see p. 344, ante ; compare Tennant v. Henderson (1313), 1 Dow, 
324, H. L. (where the usage alleged was not established). 

(«) Salvador v. Hopkins, supra; The Bedouin, [1604] P. 1, C. A.; Asfar <fc Co. 
v. Blundell, [1896] 1 Q. B. 123, 0. A. ; Charlcsuorth v. Fahr (1900), 6 Com. 
Cas. 408. 

(/) See also titles Contract, YoL YII-, p. 435; Guauaniee, Yol. XY., p. 440 
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There are two other distinctions between a warranty and a 
representation which it is important to notice. A breach of 
warranty will avoid the policy, although it does not relate to a 
matter material to the risk insured against, and in the second 
place a warranty must be strictly and literally complied with. On 
the other hand, a misrepresentation will not discharge the under* 
writer when it is not a material misrepresentation; nor will he be dis* 
charged if the representation be substantially correct, that is to say, 
if the difference between what is represented and what is actually 
correct would not be considered material by a prudent insurer ( g ). 

The Act (A) contains the following provisions as to representa* 
lions:— 

(1) Every material representation made by the assured or 
his agent to the insurer during the negotiations for the contract, 
and before the contract is concluded, must be true. If it be untrue 
the insurer may avoid the contract ( h ). 

(2) A representation is material which would influence the judg¬ 
ment of a prudent insurer in fixing the premium, or determining 
whether he will take the risk (h). 

(8) A representation may be either a representation as to a 
matter of fact, or as to a matter of expectation or belief ( h ). 

(4) A representation as to a matter of fact is true, if it be sub¬ 
stantially correct, that is to say, if the difference between what is 
represented and what is actually correct would not be considered 
material by a prudent insurer ( h ). 

(5) A representation as to a matter of expectation or beliof is 
true if it be made in good faith ( h ). 

(6) A representation may be withdrawn or corrected before the 
contract is concluded (i). 

(7) Whether a particular representation be material or not is, 
in each case, a question of fact ( h ). 

808. According to the third clause of the preceding paragraph 
the representation may be either a representation as to a matter of 
fact or as to a matter of expectation or belief (/c). 

Previous to the Act (l) a positive statement made before or 
at the time of the conclusion of the contract that a certain fact 
or state of things "shall ” or " will ” thereafter exist was held to 
amount to a representation which, if not substantially complied 
with, avoided the policy although the representation was made 
without fraud (m). But it is laid down in later decisions as a 
principle of the law of contracts in general that a representation 

As to express warranties, see p. 418, post. As to misrepresentation in general, 
see title Misrepresentation and Fraud. 

(ff) Marine Insuranoe Act, 1906 (6 Edw. 7, c. 41), s. 20 (4). See Pawson r. 
Watson (1778), 2 Cowp. 786, per Lord Mansfield, O.J., at p. 787 ; and Von 
Tvmgdn v. Dubois (1809), 2 Camp. 151; Nonnen v. Reid, Nonnen r. KetUewell 
(1812), 16 East, 176, 186. 

(A) Marine Insurance Act, 1906 (6 Edw. 7, e. 41), b. 20. 

'*) The time of conclusion of tne contract is defined by s. 21 (t bid.); see 
p. 348; note (e), p. 405, ante. 

(k) Marine Insurance Act, 1900 (6 Edw. 7, c. 41), s. 20 (3). 

(i) I.e., before 1st January, 1907 (ibid., e. 93). 

\m) Pawton v. Watson, supra; Dennutoun v. Lillis (1821),8 Bli. 202, H. L. 
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of ft future fact, if binding at all, can only be binding as a contract 
or promise («). It is submitted that this view is adopted in the 
above definition, and consequently that promissory representa¬ 
tions of future facts cannot be considered as representations within 
the meaning of the Act. If this view be correct, it follows that the 
fact of such “ promissory representations " not being fulfilled will 
not of itself have the effect of discharging the underwriter (o). 

809. It is not necessary that a representation should be fraudu¬ 
lent in order to avoid the insurance; a representation, if material, 
though wholly untainted with fraud, will also discharge the under¬ 
writer from liability, unless the representation be substantially 
correct, or unless he knew the truth at the time the contract was 
concluded (p). 

It is, however, only a material representation as above defined (q) 
which will entitle the insurer to avoid the contract, and all that 
has boon said (r) concerning materiality of circumstances which have 
to bo disclosed to the underwriter, applies to representations made 
to him. Thus it is not necessary in order to avoid tho policy on 
the ground of misrepresentation that tho loss should have arisen 
from a cause in any way connected with the circumstances or 
mattors represented, the only quostion being whether the repre¬ 
sentation was material in tho sense above mentioned («). 

810. Where the representation is ae to a matter of expectation 
or belief, it is sufficient if it be made in good faith, that is to say, 
if the assured bond fide entertains the expectation or belief (/). 
But where tho assured with intention to deceive the underwriter 
states his belief or expectation as to matters of which he is 
ignorant, the representation cannot he considered us made in good 
faith and tho insurance may therefore be avoided (u). 

811. The fact represented by the assured may be a statement 
that he has received certain information. In such case, if he merely 
submits the information to the underwriter, leaving him to draw 
his own conclusions from it, there is no untrue representation, and 


(n) Jorden v. Money (1854), 6 If. I;. Cas. 185; Maddiaon v. Ald'taon (1883), 8 
App. Ciib. 407, 473 ; Citizens' Hank of Louisiana v First National Hank of New 
Orleans (1873), L. It. 6 II. L. 352, 3P0; and see llealtie v. Klmry (Lord) (1872), 
7 C'h. App. 777, per Hellish, L.J., at p. 804, and title MisJtEratsENTATio.v 

AND EltAUD. 

(o) See the discussion of this ia Arnauldon Marine Insurance, ss. 542—545 

(}>) It is submitted that it in rightly argued in Arnould on Marino Insur¬ 
ance, b. 68G,‘ that ae a fraudulent representation will net avoid the contract 
(hoo p. 40-4, ante) if it did not miluenco tho mind of the contracting party, this 
must a fortiori ho true of an innocent misrepresentation. 

(q) Marine Insurance Act, 1906 (0 Edw. 7, c. 41), s‘ 20 (2); see p. 405, ante. 

fr) Seo p. 408, ante. 

(«) Mamie Insurance Act, 1906 (0 Edw. 7, c. 41), e. 20 (1); Lyneh v. Duns/ord 
(18111, 14 East, 494, Ex. Ch.; and oases cited in note (t), p. 108, ante, aud 
note (x), p. 409, ants. 

(t) Marine Insurance Act, 190(1 (G Edw. 7, c. 41), s. 20 (5). 

(u) See Frlyiit'/ton v. Fttzmauriee(lAMi), 29 Ch. D. 469, 0. A ., per Bowen, L.J., 
at, p. 481; Derry v. Feels (1889), 14 App. Cas. 337; Fawson v. Watson (1877), 
t Uowp. 785, pet Lut'd Mansfield, O.J., at p. 788. 
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the underwriter cannot avoid the policy although the information 
prove to be incorrect (a). 

812 . Where a representation has been made in answer to an 
inquiry by the underwriter, the assured has had notice that the 
answer would influence the underwriter in tubing the risk; and 
therefore the strongest presumption exists that the matter inquired 
into was material to be known by the fhsurer, and any untrue 
answer will entitle him to avoid the policy ( b ). 

813 . A concealment of a material fact may virtually amount to 
representation that the fact does not exist, and every misrepresenta¬ 
tion evidently involves a concealment of the truth. It consequently 
follows that some cases which held that the policy was avoided by 
misrepresentation might have been decided also on the ground that 
there was concealment of a material fact and vice versa ( c ). 

814 . Where there are several underwriters to the same policy 
a representation to the first has been considered virtually a 
lepresentation to all, with the result that oacli subsequent under¬ 
writer, when it proved lo bo false, might on this ground avoid the 
insurance (<l ); for it has been presumed that the subsequent 
insurers subscribed the policy upon the faith reposed by them in 
the skill and judgment of the fir^t. Tho propriety of this rule has, 
however, been strongly questioned by judges of great eminence ( e ). 
It is submitted that the view which will probably be adopted on 
tins subject is that thore are two questions of fact to be decidod— 
first, whether in any particular caso tho subsequent underwriter 
reasonably relied upon the judgment of the first underwriter, and 
iccondly, whether tho lalter was misled by the representation. 


(а) 2 Duel - , Lmv of Marino Insurance, p. 70S; Urine v. Feather stone (1813), 4 
Taunt. 869. hero, liuwcwr, tho information communicated lo the insurer 
i>nr[Mirt e to cumo from im ngi nt of the nt-suicd whoso duly it is to supply 
mm with con net intclligonco in relation to tho subject insured, the incoriect- 
noss of the infomiution may discharge the underwriter (Fitzherbert v. Mather 
(1785), 1 Term Hop 12). 

(б) 2 Duel - , Law of Marino Insurance, pp. 580, 581 ; Phillips, Law of Insur¬ 
ance, r. 542. Lmd Esher, M.lt., in The Bedouin, [1891] P. 1, C. A., at p. 12, 
says : “ If he," (i e. the as-uiod’, "is nskrd a question-whether a material fact 
or not -by the underwriters, he must answoi it truly. If he unsworn falsely, 
with intent to decoivo, though it may not bo a mntoii.d fact, it will vitiuto the 
policy.” It is submit led, however, that tho mere absence of deceit cannot 
exonerate the assured, otheiwi^o theio would bo no diffcioiico botwcon a 
representation made spontaneously anil oivo made in unswer to an inquiry. 

(c) Fitzhcrbert v. Mather (1785), 1 Teim Rep. 12; Tate v. llyslop (1885), 16 
Q. B. D. 3U8, C. A. 

(d) Pawsan v. Watson (1778), 2 Cowp. 785; Barber v. Fltiiher (1779), 1 Doug. 
(k. b.) 305 ; Stack pole v. Simon (1779), 2 Park on Marino Insmance, 8th e<L, 
p. 932 (life policy); Marsdenv. JReid (1803), 3 East, 072, 573, Feist v. Parkinson 
(1812). 4 Taunt. 640. 

(«) Brine v. Featherstone, supra; Forrester v. Figmi (1813), 1 M. & 8. 9, 
jier Loid Ellentvorouoii, at p. 13. It is rot extended to representations 
to later underwriters (Bell v. Car stairs (1S10), 2 Camp 543 ; Brine v. Fen i her stone, 
supra ; Mat sden v. Betd, tujyra). Of course, if the subscription of the first under¬ 
writer is procured under n secret underfunding that it should not be binding 
and for the fraudulent purpose of leading others to insure, the policy will bo 
voidablo on the ground of fraud. The first underwriter in such cases is in 
England called "a decoy duck," 
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815. The construction of representations is governed by the 
ordinary rules applicable to the interpretation of clauses in a 
policy (/). 

816. There are two things which must always be borne in 
mind in dealing with the numerous cases that have been decided 
on the subject of concealment and representation. First, as the 
materiality of matters ‘concealed or of representations made is a 
question of fact(#) and not of law, each case must be decided upon 
its own particular facts. Secondly, in former times when the 
parties to a contract were not allowed to give evidence, the courts 
were obliged in many cases to raise presumptions of fact and to 
act upon them, but now that the parties can be examined and 
cross-examined, it is in almost all cases unnecessary and useless to 
have recourse to any such presumptions of fact. 

817. When a policy is avoided for concealment and misrepre¬ 
sentation, it may be ordered to be given up and cancelled (/t). 

Sub-Sect. 4.— Warranties; their General Nature: Express Warranties. 

(i.) General Nature. 

818. A warranty is either an undertaking by the assured that 
some particular thing shall or shall not be done, or that some 
condition shall be fulfilled, or it is a statement which afiirms or 
negatives the existence of a particular state of facts (i). Thus a 
warranty may he an undertaking that the thing insured is neutral 
property or that the ship insured sailed on a certain day, or that 
all was well at a given time, or that the ship shall sail on or before a 
given day, or that she will depart with convoy etc. 

A warranty may be express or implied ( k ). 

Nothing can be an express warranty unless it is included in or 
written upon the policy, whether in the margin or at the foot, or 
transversely, or is contained in some document incorporated 
therein by reference ( l ). 

A warranty is implied if it is a condition implied by law, such as, 

(/) Vhaurand y. Anqerstein (1191), 1 Peako, 61; Freelartd y. Glover (1806), 

T East, 467, 462; Kirby v. Smith (1818), 1 B. & Aid. 672, 675. 

(</) Marino Insurance Act, 1908 (6 Euw. 7, c. 41), 8. 20 (7). As to the word 
“ warranty,” when ueod in the " memorandum,” see note (o), p. 420, and p. 461, 
post. 

(A) Rivaz v. Geriwi (1880), 6 Q. B. D. 222, (J. A.; Brooking v. Maudslay, 
Bon & Field (1888), 38 Ch. D. 636. See also titles Equity, Yol. Xlll„ pp. 52, 
53; Guarantee, Yol. XV., pp. 507, 543, 544; Misrepresentation and 
Fraud. 

(i) Marine Insuranoe Act, 1906 (6 Edw. 7, c. 41), s. 33 (1). m 

(A) Ibid., s. 33 (2). As to express warranties, see p. 418, poet; as to implied* 
warranties, see p. 422, ? ost. 

(i) Marine Insurance Act, 1906 (6 Edw. 7, c. 4i), s. 36 (2); lilackhurst v. 
Cockell (1789), 3 Term Rep. 360 ; Pawaon y. Harnevelt (1779), 1 Dour. (k. v.) 12, 
n. [4]; see Bensaude v. Thames and Mersey Marine Insurance Co., [1897] A. C. 
609, per Lord Hals bury, at p. 612. In Edwards y. Aberayron Mutual Ship 
Insurance Society (1876), 1 Q. B. D. 563, Ex. Ch.. Pollock, B., and Brett, J,, 
expressed the view at pp. 686, 588, that parol evidence is admissible to show 
what documents were intended by the parties to form one contract of insurance. 
Bed tfuare, unless the documents are connected by reference. See, generally, 
titles Contract, Yol. VTI.^p. 625; Deeds and Other Instruments, Yol. X., 
pp. 448—453; Evidence, VoL XIII., p. 568; Guarantee, Yol. XV., p. 467. 
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for example, a warranty in a voyage policy that the ship is Bsor. 11 . 
seaworthy at the commencement of the voyage, or that she will Avoldtndtf 
not deviate from the prescribed or usual course of the voyage. of Polloles 

The essential characteristic of a warranty is that it must be 
exactly complied with, whether it be material to the risk or not. 

If it be not complied with, then, subject to any express provision Essential 
in the policy, the insurer is discharged from liability as from the characteris- 
date of the breach, but without prejudice to any liability incurred tica ‘ 
by him before that date (m). 

Any inquiry into the materiality or immateriality to the risk is Breach of 
entirely precluded, and so are all questions, whether there haB or wftrrrtnt y- 
has not been a substantial compliance with the warranty; and, 
where a warranty has been broken, although the loss may not have 
been in the remotest degree connected with the breach, the under¬ 
writer is none the less discharged on that account from all liability 
for the loss (n). Thus where a ship, warranted to sail with convoy, 
in fact sails without it and iB lost in a storm, the underwriter is not 
liable for the loss (o). 

Where a warranty is broken the assured cannot avail himself of 
the defence that, the breach has been remedied and the warranty, 
complied with before the loss, for as soon as the breach occurs tho 
underwriter is ipso facto discharged from liability (p). 

819- Subject to the exceptions mentioned in the next paragraph, No excuse for 
no cause, however irresistible, will excuse non-compliance with "fian^with 
an express warranty, not even the direct and unavoidable operation express 
of a peril expressly insured against. In short, the warranty is an warranty, 
absolute condition precedent ( q ). A breach of warranty, whether 
express or implied, enables the insurer to avoid the contract as 
from the date of the breach, and thereforo in toto, if the breach 
takes place at the commencement of the risk (?■). 

820. Non-compliance with an express warranty is excused— Cases in 
first, if the state of things contemplated by the warranty ceases; non * 
thus if, during a war, a warranty to sail with convoy at a given excised” 00 
future time be inserted in tho policy, the intervention of peace before 
that period would excuse the necessity of compliance on the principle 
that cessante rationc cessnt lex: secondly, when the compliance with 
the warranty is rendered unlawful by any subsequent law (s). 

A warranty, whether express or implied, maj r be waived by the WaiTer by 
insurer (t), but an express warranty does not exclude an implied insure.’. 

(m) Marine Insumnce Act, 1906 (6 Edw. 7, c. 41), s. 33 (3). 

(«) Newcastle Hire Insurance Co. v. Macmorran ife Co. (181.5), 3 Dow, 255, 

H. Ij., per Lori Eldon (fire policy); De Hahn v. Hartley (1786), 1 Tonn llep. 

413; affirmed (1787), 2 Term Hop. 186, n., Ex. Ch. (no reason given). 

~(o) Hibbert V. l'igou (1783), Marshall on Marino Insmauce, 4th od., pp. 280, 

289, 292. • 

(p) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 34 (2) ; IJMert v. Pigan, 
supra. 

(g) Hare v. Whitmore (1778), 2 Coup. 784. Havelock v. Hanciil (1789), 3 
Term Bep. 277, is not, as has been sometimes supposed, any authority to the 
contrary; Bee Cory r. Burr (1883), 8 jVpp. Cas. 393, per Lord Blacks ubn, at 
p. 401. 

(r) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 33 (3). 

M Ibid., s. 34 (1). 

* (t) Ibid., 8. 34 (3); see p. 423, post. 

B.L.— XV«. 
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warranty unless it be inconsistent therewith (a). Thus if a policy on 
cattle provides that the fittings of a ship are to be approved by 
Lloyd’s surveyor and they are so approved by him, the warranty of 
seaworthiness is not excluded by the express provision as to the 
approval of the fittings (a). 

(ii.) Express Warranties. 

821 . An express warranty may be in any form of words from 
which the intention to warrant may be inferred (6). The word 
“ warranty” or “ warranted,” for instance, is in no case necessary. 
The words “ to sail on such a day," or “ in port,” or “ all well ” on 
such a day etc., if written on the face of the policy, amount to an 
express warranty as much as any formal clause, and even the 
description of the vessel insured as being of a certain nation, as a 
Danish brig or the Swedish ship “ Sophia,” will amount to an 
express warranty of her nationality ( c ). But it is sometimes a 
question, especially in time policies effected with mutual assur¬ 
ance associations, whether a clause which purports to be a warranty 
should not be held to be an exception and not a warranty (d). 

822 . Speaking generally, the same rules of construction apply 
to the interpretation of a warranty as apply to any other part of 
the policy. Thus in order to carry out tho presumed intention of 
the parties a clause “ warranted no iron ” has been held to cover 
steel, and the word “ seamen ” has been held to include boys as 
well as adult mariners (e). 

All kinds of warranties are inserted in policies to meet the 
various exigencies of commerce. It is of little uso to refer in any 
detail to the numerous cases in which these clauses have been 
interpreted, because not only their forms but the usages which 

(«) Marine Insurance Act, 1906 (6 Edw 7, o. 41), s. 85 (3); Sleigh v. Tyser, 
[1900] 2 Q. B. 333 ; Quebec Marine Insurance Co. v. Commercial Bank of Canada 
(1870), L. R. 3 P. 0. 234; compare Greenock Steamship Co. v. Maritime Insurance 
Co., [1903] 1 K. B. 367. 

(b) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 35 (1). 

(c) Kenyon v. Berth on (1778), 1 Doug, (k, b.) 12. n. [4]; Baring v. Clagett (1802\ 
3 Boh. & P. 201; Haring v. Christie (1804), 5 East, 398, Ex. t’h.; Lothian /. 
Henderson (1803), 3 Bos. & I\ 499, II. L .; compare Clapham v. Cologan (1813), 
3 Camp. 382; Dent v. Smith (1869), Ij. R. 4 Q. B. 414 (no implied warranty 
against change of nationality). A trained construction must not, however, be 
put on a statement in tho policy so us to make it a warranty (Muller v. Thompson 
(1811), 2 Camp. 610). Calling a vessel the "good ship A ” in a time polioy is 
not a warranty of seaworthiness ( Small v. Gibson Q850), 19 Q. B. 14l' 167, 
Ex. Ch.; affirmed sub nom. Gibson v. Small (1853), 4 H. L. Cas, 353. 

(d) See Colledge v. Iiarty (1851), 6 Exch. 205 (clause hold to bo a warranty). , 

(e) Dart v. Standard Murine Insurance Co. (1889), 22 Q. B. D. 499,0. A.; Bern 
v. Stupart (177*), 1 Doug. (x. b.) 11. As to the meaning of “warranted unin- 
suicd,” see Roddick v. Indemnity Mutual Marine Insurance Co., [1895] 2 Q. B. 380, 
C. A.; and General Insurance Co. of Trieste (Assicurazioni Generali) v. Cary, [1897] 
1 .Q. B. 335; and compare Thames and Mersey Marine Insurance Co., Ltd. 
v. Gunford Ship Co., Ltd., Southern Marine Mutual Insurance Association 
v. Gunford Ship Co., Ltd. (1911), Times, 29th June, II. L. See also title Deeds 
and Other Instruments, VoL X., pp. 437, 450. Where a ship is insured 
" in any lawful trade ” these words must be confined to the tiade on which the 
ship is sent by her owners, and therefore the assured who has sent her on a 
lawful voyage is not precluded from recovery for a loss occasioned by her 
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affect; their construction are constantly changing. It suffices briefly 
to direct attention to certain ot the more usual and important 
navigation warranties. 

823. Where a ship is warranted “well “or “ in good safety" on 
a particular day, it is sufficient if it be safe at any time during that 
day (/). A warranty that the ship was in port at a given day would 
be construed in the same way ( g ). Where a ship is warranted to sail 
or depart before or after a given day, the warranty muBt be strictly 
fulfilled, and if she sails or departs, in the former case after, and 
in the latter case before, the prescribed day, the underwriter is 
discharged from liability although the loss is not in the remotest 
degree connected with the time of her sailing or departing (A). 

Where a ship is insured “ at and from ” an island, the whole 
island is considered as one terminus a quo, and the ship is not 
considered as having sailed on her voyage till she has cleared away 
from the island with the purpose of proceeding directly to the 
terminus ad quern (/<). 

In order to satisfy a general warranty to sail on or before a 
given day the ship need not on or before that day proceed to any* 
distance on her voyage, but she must have moved from her 
moorings on or before that day with the bond fide intention of 
prosecuting the voyage (i), and not solely for the sake of complj ing 
with tho warranty (/c). 

Where a warranty is not merely a general warranty but a 
warranty to sail or depart from a given port before a given day, it 
is not enough that she has sailed; she must have left the port 
before that day (/). 

When, however, a voyage consists of different stages, such as a 
river and a sea voyage, and the usual course of navigation is to 
perform thorn with different crews or equipments, the general 
warranty to sail on or before a given date only requires the vessel 

being barr.itrously employed in a smuggling trade ( Havelock v. Hancill (1789), 

3 Term llep. 277). 

(/) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 38 j Blackhurst v. Cockell 
(1789), 3 Term Eep. 360. 

[a) As to when a ship is “ in port,” see Ilunter v. Northern Marine Insurance 
Co. (1888), 13 App. Otus. 717. 

(h) Vezian v. Grant(1119), Marshall on Marine Insurance, 4th ed., p. 284; and 
see Kenyon v. Berlhon (1778), 1 Doug. (x. e.) 12, n. [4]; (ruickshank v. Janaon 
(10), 2 Taunt. 301. 

(*) Bond v. Nutt (1777), 2 Cowp. 601; Earle v. Harris (1780), 1 Doug. (k. n.) 
857; Thellueeon V. Feryuason (1780), 1 Doug. (k. b.) 361; Thelluaaon v. Staples, 
Thellusson v. Bigou (1780), 1 Doug. (ff. B.) 366, n. [9]; Cochrane v. Fisher 
(1835), 1 Cr. M. & It. 809, Ex. Oh. ; compare Cruickshank v. Janaon, supra; Sea 
Inswrance Go. v. Blogg, [1898] 2 Q. B. 398, C. A. ; Mersey Mutual Underwriting 
Association v. l’oland (191(1), 26 T. L. K. 386. 

(k) Ridedale v. Newnham (1815), 3 M. & S. 456; Bittegrew v. Pringle (1832), 

3 JB. & Ad. 514; Graham v. Burras (1834), 5 B. & Ad. 1011. 

(l) Moir y. Royal Exchange Assurance Co. (1815), 3 M. & S. 461; ft. 0.6 Taunt. 
241; Bang v. Anderdon (1824), 3 B. & 0. 495, 500. On an insurance on ship 
at and from New York to Quebec, during her stay there, and thence to the 
United Kingdom, the ship being warranted to sail from Quebec on or before 
the 1st November, the court held that the warranty only applied to the part of 
the voyage between Quebeo and England, and that theretore the underwriters 
were liable for the loss of the ship between New York and Quebec after the 
1st November (Baines v. Holland, (1856), 10 Exch. 802). 

r 2 
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to sail on the earlier stage in the condition in which that part of 
the voyage is usually performed (m). 

824 . In the Napoleonic wars a warranty or stipulation was often 
inserted in the policy that the underwriter should not be answerable 
for the risk of capture, seizure, or confiscation in the ship's port of 
discharge, or in port or. ports generally (n). 

The modern Lloyd’s form of the warranty against capture etc. is 
as follows: “ Warranted free of capture, seizure and detention, and 
the consequences thereof, or of any attempt thereat, piracy excepted, 
and also from all consequences of hostilities or warlike operations 
whether before or after declaration of war." The meaning and 
eiTcct of this clause, and of the warranty contained in what is called 
the "memorandum," is discussed elsewhere(o). 

825 . There is no implied warranty as to the nationality of a ship 
or that her nationality shall not be changed during the risk (p), but it 
often happens in time of war that the assured warrants the ship or 
goods to be neutral. Such a warranty is called “ a warranty of neu¬ 
trality." If the property is enemy's property, or ceases to have the 
character of neutrality, because employed, used, or dealt with in such 
a manner as to he liable to capture, the warranty is broken ( q ). For 
instance, if a ship violates the law of blockade or is used in trans¬ 
porting enemy's troops, or is engaged in the privileged colonial or 
coasting trade of the enemy, or is carrying contraband goods to the 
enomy, the ship in the former cases, and the goods in the last case, 
are not of a neutral character. What is moant by the word “ enemy,” 
whether enemy by birth or by commercial domicil, and in what cir¬ 
cumstances property is or becomes enemy’s property or forfeits its 
neutral character, are questions sometimes of considerable difficulty, 
appertaining to international and prize law and not to insurance 
law(r). 

(m) Bouillon v. Lupion (186.'!), 16 0. B. (n. 8.) 113. Tho two cases of Ridsdals 
v. Newnham (1816), 3 M. & S. 466, and Ptttegrew v. Pringle (1832), 3 B. & Ad. 
614, are scarcely reconcilable with the judgment in Bouillon v. Lupion, supra. 
As to the meaning of warranties “ not allowed to enter tho Gulf of Sfc. Lawrence 
boforo " u curtain date, " no St. Lawrence between certain dates,” see Provincial 
Insurance Co. of Canada v. Leduc (1874), L. R. 6 P. 0. 224, and Birrell v. Dryer 
(1884), 9 Anp. Cas. 345. See also title Custom and Usages, Vol. X., p. 265. 

(«) For the construction applied to these words, see Dalglmh v. Broofce ( 1812 ), 
15 East, 295; Oam v. Taylor (1812), 3 Camp. 204; Maydhew v. Scott (1812), 3 
Cainp. 205; Jarman v. Coape ( 1811 ), 13 East, 394, 398 ; Keyser v. Scott (1812), 
4 Taunt. 660; Reyner v. Pearson (1812), 4 Taunt. 662; Levin v. Neumham 
(1813), 4 Taunt. 722, Ex. Ch.; MeUish v. Staniforth (1811), 3 Taunt. 499; Levy 
v. Vaughan' (1812), 4 Taunt. 387; Levi v. Allnutt (1812), 15 East, 267, per 
Lord Ellenborough", C.J., at p 269; Brown v. Tierney (1809), 1 Taunt. 517; 
Haring v. Vaux (1810), 2 Camp. 541. 

(o) See p. 443, and p. 458, post . The word “ warranted," when followed 
by the word “ free,” as in " free from capture,” “ free of particular average ” 
eto., is usod in a very different sense from that defined in the Marine Insurance 
Act, 1906 (6 Edw. 7, c. 41), s. 33. In these oases it only has the effect of 
exempting the underwriter from liability for losses of the nature specified in 
the warranty. For a modern case on this clause, see Andersen v. Marten, [1908] 
A. 0. 334; compare Otago Farmers' Co-operative Association of Neio Zealand v. 
Thompson, [1910] 2 K. B. 145. 

(p) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 37 ; Clapham v« Cologan 
(1813). 3 Camp. 382; Dent v. Smith (1869), L. R. 4 Q. B. 414. 

lq) Marino Insurance Act, 1906 (6 Edw. 7, e, 41), s. 36 (1). 

(r) See title Prize Law and Jurisdiction. 
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Again, by the general law of nations, and sometimes under 
treaties, a ship is bound to carry certain necessary documents to 
establish her neutrality, and if she makes default in so doing, or if 
she falsifies or suppresses her papers or uses simulated papers, she 
may render herself liable to capture. In what circumstances 
she may so render herself liable is also a question belonging to 
prize or international law («). 

826 . The Act (t) contains, however, two provisions relating to 
the matters referred to in the preceding paragraph, which to a 
certain extent modify previous decisions. The first is as follows : 
Where insurable property, whether ship or goods, is expressly 
warranted neutral, there is an implied condition that the property 
shall have a neutral character at the commencement of the risk, 
and that, so far as the assured can control the matter, its neutral 
character shall be preserved during the risk (w). 

Therefore if the property has not a neutral character at the com¬ 
mencement of the risk, the insurer can avoid the policy (v); but if 
the property has lost its neutral character after the commencement 
of the risk, the insurer’s liability depends upon whether this could, 
have been pi evented by the assured or his agouts. For instance, the* 
underwriter will not be discharged from liability if after the date 
of the insurance a war has broken out which has made the property 
enemy’s property; nor would an insurer of goods be discharged 
from liability if after the commencement of the risk the ship for 
the same reason ceased to have a neutral character (a). 

The second provision is as follows :—Where a ship is expressly 
warranted “ neutral,” there is also an implied condition that, so far 
ns the assured can control the matter, she shall be properly 
documented, that is to say, that she shall carry the necessary 
papers to establish her neutrality, and that she shall not falsify or 
suppress her papers, or use simulated papers. If any loss occurs 
thiough breach of this condition, the insurer may avoid the 
contract (b). 

This provision, it will be observed, is applicable, so far as the 
assured can control the matter, only to the case of the ship 
being and warranted neutral and to the ship’s documents not being 
in order. In such case the insurer is not liable for any loss occurring 
through breach of the condition. It seems, however, that he 
remains liable for any previous loss(c). 

i t) See titlo Phjze Law and Jurisdiction. 

t ) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 36. 

u) Ibid., s. 36 (1). 

v) Woolmer v. Muilman (1763), 1 Wm. Bl. 427. 

a) Eden v. Parktson (1781), 2 Doug. (k. b.) 732. 

b) Marine Insurance A«t, 1906 (6 Eaw. 7, c. 41), b. 36 (2). 

c) Proper documents are those required by the general lav of nations or by 
treaty, and do not inolude those which are only required by the ordinances of 
the belligerent power (Print v. Bell (1801), 1 East, 663; Bell v. Brumfield ^ 1812), 
16 East, 364, 368).. As to the want of proper documents where there is no 
warranty of neutrality, see note (e), p. 426, poet. As the Marine Insurance 
Act, 1906 (6 Edw. 7, a 41), s. 36, overrides certain previous decisions, s.p., Rich 
v. Parker (1798), 7 Term. Bep 706, and as it is dear and precise, it seems useless 
to refer in detail to the previous oases, and it is sufficient to mention the 
following in addition to those already cited:— Baring v. Clagett (1802), 3 Bos. 
& P. 201; Mayne v. Walter (1762), Marshall on Marine Insurance, 4th ed., 
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827. If in a policy on goods there is a warranty against contra¬ 
band, and some of the goods are contraband, the policy is void in 
toto (d). 

The carriage of a belligerent’s despatches, or of military or naval 
persons in his service, in circumstances which render the ship 
liable to condemnation is a breach of the warranty of neutrality. 
But the carriage of naval officers is not a breach of wananty against 
“ contraband of war,” inasmuch as in legal and commercial language 
the word “ contraband ” is not applied to persons, but to goods (e). 

828. The sentence of a prize court of competent jurisdiction con¬ 
demning captured property (/) is a judgment in rent, giving a good 
title as against all the world. But the English courts, after much 
hesitation, have gone further, and have held that the sentence of a 
competent prize court (either of an enemy’s or of a neutral country) 
is, in actions on a marine policy, conclusive ns to the existence of the 
ground on which the court professes to decide. In certain cases, 
even whero the ground on which tho sentence must have been 
based, though not expressed, may be clearly inferred from the whole 
of the judgment to have been that tho property was not neutral, 
this inference has beon hold conclusive in on action on the policy (p). 

Soti-Rect. 0 .—Implied Warranties. 

(i.) Of Seaworthiness. 

829. In a voyago policy, whether on ship, goods, freight or other 
insurable property, there is an implied warranty that at the com¬ 
mencement of a voyage the ship shall be soawoi thy for the purpose 
of the particular adventure insured, that is, that she is reasonably 
fit in all respects to encounter the ordinary pei ils of the seas of 
such adventure (h). 

This warranty of seaworthiness at the commencement of the 
voyage may be excluded by expross terms or clauses in the policy, 
if, but only if, these aro absolutely inconsistent with such warranty (i). 

p. 338; Bar? ill ay v. Lewis (1782), Marshall on Muiino Insurance, 4th oil., p. 339; 
Oarrtls v. Kensington (1799), 8 Term Rop. 230 ; Pollard v. Bril (1800), 8 ,r urin 
Rep. 431; Bird v. A/yph ton (1800), 8 Tenn Rep. 562; Table v. Lend*hade 
(1801), 4 Esn. 108; Siffken v. Lee (1807), 2 Boa. & I*, (n. n.; 484; Barker y. 
Blakes (lROSj, 9 East, 283; Le Gheminant v. Pearson, Le Chemmant v. Allnv.tt 
(1812), 4 Taunt. 367, 379. - 

(d) Seymour v. London and Provincial Murine Insurance Co. (1872), 41 L. J. 
(o. F.) 193. 

(e) Yanqtsse Insurance Association v. Indemnity Mutual Marine Assurance Co., 
[1908] 1 K. B. 911; affinnod 2 K. J3. 501, 0. A. 

(/) Hughes v. Cornelius (1682), 2 Show. 232; 2 Smith, L. C., 11th ed., 741. 

(g) Lothian v. Henderson (1803), 3 Bos. & P. 499, H. L.; Bolton v. Gladstone 
(1805), 6 East, 155, 160; affirmed (1809), 2 Taunt. 65, Ex. Cli. In this reBpect 
prize cases are exceptional ( Ballanti/ne y. Mackinnon, [1896] 2 Q. B. 435, 463, 
tl A.; Ilobls v. Henning (1864), 17 0. B. (n. s.) 791, 823). Soe titles Conflict 
of Laws, Vol. VI., pp. 290, 297, 298; Estoppel, V<>1. Xllh, p. 340; Prize 
Law and Jurisdiction. 

(h) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 39 (1), (t). As to the 
implied warranty of legality, see p. 428, post. As to the implied condition 
against, deviation and dolav, soe p. 395, ante. As to tlio abseneo of warranty of 
seaworthiness in a time policy, see p. 428, post. 

{%) Marino Insurance Act, 1906 (6 Edw. 7, o. 41), s. 35 (3). 
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Thus where losses from rottenness, inherent defects, and other 
unseaworthiness are excepted, the warranty of seaworthiness at the 
commencement of the voyage will nevertheless subsist, so that if 
the vessel started with a defective boiler, the underwriter can avoid 
the policy ( k). 

830. The warranty will be pro tanto neutralised by the common 
clause “ held covered in case of any breach of warranty at a premium 
to be hereinafter arranged ” (l), and it will be excluded by the clause 
“ ship allowed to be seaworthy for the voyage ” (m). The warranty, 
moreover, like any other warranty, may be waived by the under¬ 
writer either by memorandum or note on the policy, or by his act, 
such as acceptance of notice of abandonment, affirming the policy 
after knowledge of the breach of warranty (n). 

831. In the absence of waiver, or of some clause affecting its 
operation, a breach of warranty of seaworthiness will discharge the 
underwriter from liability as from the time of such breach, although 
the loss be wholly unconnected therewith, and even though the 
unseaworthiness be remedied before the loss (o). 

It doos not matter that tho unsoaworthiness was caused by the 
acts of strangers or by inevitable accident, or that the assured acted 
with perfect good faith and did not know, and had no means of 
knowing, of the Bhip's unseaworthiness ( p ). If the vessel in fact 
was not seaworthy the underwriter is not liable. In short, in a 
voyage policy the seaworthiness of the ship at the commence¬ 
ment of the voyage is, unless the warranty bo waived by the 
underwriter or excluded by clear and express terms in the policy, 
an absoluto condition precedent to the liability of the underwriter 
for any loss subsequent to the breach (q). 

832. The vessel must be reasonably fit (r). Soaworlhiness is a 
relative term and may vary with the class of the ship insured. 


(k) Quebec Marine Insurance Co. y Commercial Bank of Canada (1870), 
L. E. 3 P. 0. 234 ; sec also Sleigh v. Ty»er, [1900] 2 Q, B. 333. 

Greenock Steamship Co. v. Maritime Insurance Co., [1903] 1 K. B. 367 
>T6 it was l)eld that the additional premium which the underwriters would 
iave been entitled to obarge would have at least equalled the loss sustained, so 
that the assured recovered nothing); Mentz, Decker & Co. y. Maritime Insurance 
Co. (1909), 101 L. T. 808. 

(w) Parfitt v. Thompson (1844), 13 M. & W. 392; Phillips v. Nairne (1847), 4 
0. B. 343. 

(n) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 34 (3) ; Provincial Insur¬ 

ance Co. of Canada v. Ltduc (1874), L. R. 6 P. 0. 224 (express warranty). In 
Weir y. Aberdeen (1819), 2 B. & Aid. 320, as explained in Quebec Marine Insurance 
Co. v. Commercial Bank of Canada (1870), L. B. _3 P. 0. 234, by Lord Penzance, 
at p. 244, the warranty of seaworthiness was waived by a memorandum on the 
policy. " 

(o) Marine Insurance Aot, 1906 (6 Edw. 7, c. 41), s. 34 (2) ; Quebec Marine 
Insurance Co. v. Commercial Bank of Canada, eupra, at p. 244, following Forshaw 
y. Chabert (1821), 3 Brod. & Bing. 158. 

(p) The Glenfruin (1885), 10 P. D. 103; Quebec Marine Insurance Co. r. 
Commercial Bank of Canada , supra. 

(g) Douglas y. Scougall (1806), 4 Dow, 269, per Lord Eldon, L.O., at p. 276, 
H. L. 

(r) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 39 (1), (4). 
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Thus a river steamer insured for a sea voyage need not be made as 
fit for the voyage as an ocean-going vessel. She need only be made 
as seaworthy as is reasonably practicable by ordinary available 
means (s). 

Moreover, the standard of seaworthiness varies with the nature of 
the voyage insured; the vessel may be seaworthy for one voyage 
but not for another, for* a voyage at one season of the year and not 
for a voyage at another season; she may be seaworthy when laden 
with one kind of cargo and not so when laden with another kind ( t ). 

833. The ship must be reasonably fit in all respects. She must 
bo competent in hull to encounter the ordinary perils of the seas and 
properly equipped with the necessary sails, tackle, stores, supplies, 
provisions, medicines, and other things requisite for the safety of 
the voyage and those on board of her, and, if a steamship, she must 
have her engines and boilers in sound and proper condition, and 
also an adequate supply of coal for the voyage (a). 

A temporary defect, however, in the ship’s condition, due to some 
negligence at the time of sailing, does not constitute a breach of the 
warranty of seaworthiness, provided that the state of the ship be 
such that, if the master and crew do their duty, the defect can be 
remedied or any danger from it averted. Thus the ship is not 
unseaworthy on account of her porthole being improperly left open 
at the commencement of the voyage if it can be readily closed at 
sea whenever necessary ( b ). 

The vessel must also at the commencement of the voyage be pro¬ 
perly manned with a competent master and a competent and 
adequate crew, and must havo a pilot on board at the port of depar¬ 
ture in cases where there is an establishment of pilots at that port 
and the nature of the navigation requires one (c). 

(a) Burges v. Wickham (1863), 3 B. & S. G69; Clapham v. Langton (1864), 34 
L. J. (q. h.) 46, Ex. Ch. But the underwriter may bo entitled to avoid the 
policy, if the fact of the ship being only a river steamer is material to the risk 
and has not been disclosed to him. 

(t) “ The ship should be in a condition to eucounter whatever perils of the 
sea a ship of that kind and ladon in that way may be fairly expected to 
encounter ” on the voyage insured (Sled v. Stat<- Line Steamship Co. (1877), 3 
App. Cus. 72, per Lord Cairns, L.C., at p. 77 ; Daniels v. Harris (1874), L. li. 
10 C. P. I (ship laden with deck cargo); Stanton v. Richardson, Richardson v. 
Stanton (1874), L. B. 9 0. P. 390, Ex. Ch .; affirmed (1876), 45 L. J. (q. b.) 78, 
H. L. (cargo of wet sugar). 

(a) Rotten sails, a defective boiler and deficient ground tackle make the ship 
unseaworthy: Wedderbum v. Bell (1607), 1 Camp. 1 (sails); Quebec Marine 
Insurance Co, v. Commercial Bank of Canada (1870), L. E. 3 P. 0. 234 ; 
Wilkie v. Gedda (1815), 3 Dow, 57', H. L.; Woolf v. Claggett (1800), 3 Esp. 257 
(medicines etc.); Thin v. Richards Co., [1892] 2 Q. B. 141, 0. A. ; Greenock 
Steamship Co. v. Maritime Insurance Co., [1903] 1 K. B. 367 (coal). 

(b) Steel v. State Line Steamship Co., supra; Iledlep v. Pinkney & Bone Steam¬ 
ship Co., [1892] 1 Q. B. 58, C. A.; Gilroy, Sont & Co. v. Price A Co., [1893] 
A. Q, 56 (where the defeot was not capable of easy remedy, and unsoaworthi- 
ness was found). 

(c) Tail v. Levi (1811), 14 East, 481; Shore v. Bentdtt (1628), 7B. & 0. 798, n.; 
Phillips v. Headlam (1831), 2 B. & Ad. 380, per Parke, J., at p. 383. It seems 
clcai that sailing without a pilot from a port where pilotage is compulsory, or 
with an uu certificated master or mate or engineer contrary to statute, cannot 
make the voyage illegal and the policy void on that ground. As to illegal 
insurances, see p. 429, post. 
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The vessel need only be fit to encounter “ the ordinary perils of Baor. *1*. 
the seas,” and on looking at the definitions given in the Act (d) of Avoidance 
“maritime perils ’’ and of “ perils of the seas,” it is clear that the of Policies 
latter expression does not include capture, arrest, or detention. It _ 
follows, therefore, that a vessel may be seaworthy though not Warrftntie8, 
properly documented at the commencemept of the voyage (e). 

834. There is no warranty or condition that a ship originally sea- No warranty 
worthy for the voyage insured shall continue to be seaworthy, or ^ at * he * hl P 
that the master and crew should do their duty during the voyage. tintM °° n * 
Therefore the negligence and misconduct of master and crew after seaworthy, 
the voyage has commenced is no defence to an action on the policy 
where the loss has been immediately occasioned by the perils 
insured against (/). Even when the policy is on a voyage out and 
home (the risk being entire and indivisible), it is sufficient if the 
ship be seaworthy for the entire voyage when she first sails from 
the home port of lading (g). 


835. There are, however, two exceptions to, or modifications of, Fitness to 
the rule that the warranty of seaworthiness is not satisfied unless encounter 
the ship is seaworthy for the whole voyage insured. of 1 

First, where the policy attaches while the ship is in port, there is H 
an implied warranty that the ship shall at the commencement of the 


(d) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 3, Sched. I., rr. 7, 10. 
Wedderburn v. Bell (1807), 1 Camp. 1, so far as it decides the contiary, would 
seem to be superseded. 

(«) When there is no warrant of neutrality, want of proper documents has been 
held to discharge the underwriter only m the case of insurance on ship, and if 
the loss arose from condemnation on that ground (Dawson v. Atty (1806), 7 East, 
367, as explained in Bell v. Carstairs (1811), 14 East, 374, per Lord Ellen- 
BOKOT7GH, C.J., atp 393; Carruthers v. Gray (1811), 3 Camp. 142 ; (1812) 15 
East, 35 ; Hobbs v. Henning (1864), 17 0. B. (N. s.) 791). These decisions may 
be rested either on an implied condition, in cose of insurance against oapture, 
that the ship shall be properly documented, or on the principle that the want 
of proper documents was the proximate cause of loss ( Trinder , Anderson & Co. 
v. Thames and Mersey Marine Insurance Co., Trinder, Anderson <fc Co. v. North 
Queensland Insurance Co., Trinder, Anderson <fc Co. v. Weston, Crocker A Co., [1898] 
2 Q. B., 114, 0. A., per Collins, L.J., at p. 128; and see Trice x. Bell (1801), 
1 East, 663, per Lawrence, J„ at p. 673). If, therefore (which, however, is very 
doubtful), any cases have decided that a ship is unseaworthy because not 
properly documented at the time of sailing, they must, it is submitted, be con. 
sidered to be overruled by the Act. 

(/) Dixon v. Sadler (1839), 5 M. & W. 405, per cur., at pp. 414, 415; affirmed 
sub nom. Sadler v. Dixon (1841), 8 M. & W. 895, Ex. Ch. ; Bermon v. Woodbridge 
(1781), 2 Doug. (x. B.) 781, per Lord Mansfield, O.J., at p. 788; Eden ▼. 
Farkison (1781), 2 Doug. (x. B.) 732, 735; Watson v. Clark (1813), 1 Dow, 336, 
H. L., per Lora Eldon, L.O., at p. 844; Busk v. Royal Exchange Assurance Co. 
(1818), 2B. & Aid. 73; Biecard y. Shepherd (1861), 14 Moo. P. 0. 0. 471. For 
oases where negligence was the remote cause of loss, see also Walker v. Maitland 
(1821), 5 B. & Aid. 171; Bishop v. Pentland (1827), 7 B. & 0. 219; Holdsworth 
v. Wise (1828), 7 B. & 0. 794; Shore v. Bentall (1828), 7 B. & 0. 798, n.; 
Phillips v. Headlam (1831), 2 B. & Ad. 380; Redman v. Wilson (1845), 14 M. A W. 
476; Dudgeon v. Pembroke (1877), 2 App. Cas. 284, 296. There is no express 
provision in the Marine Insurance Act, 1906 (6 Edw. 7, o. 41), that the ship 
must be seaworthy only at the commencement of the voyage; but it is clear 
from the enactments it contains (see ibid., s. 39 (5)) relating to different stages 
of the voyage that it does not alter the law as established by the above cited^ 
cases. 

(?) Reman v. Woodbridge, supra; Redman v. Wilson, supra 
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risk be reasonably fit to encounter the ordinary perils of the port (h), 
that is to suy, she must be capable of being moved from one part 
of the harbour to another for the purpose of repairs, and of being 
moored alongside the wharves and quays there ( i ). If this warranty 
is satisfied, the policy is in force whilst the ship remains in port, 
and the underwriters are liable for losses occurring during that 
period; but in order that the policy may continue in force so as to 
cover the voyage insured she must be seaworthy for such voyage (it). 

A second exception, which, however, seems only to be a par¬ 
ticular instance of the former one, is the following: Where the 
policy relates to a voyage which is performed in different stages, 
during which the ship requires different kinds of, or further, 
preparation or equipment, there is an implied warranty that at the 
commencement of each stage the ship is seaworthy in respect of 
her preparation or equipment for the purposes of that stage (0- 
Thus when a steamer is injured at and from Lyons to Galatz, and 
sails with a river crew and captain, and without her masts and 
anchors and other heavy articles, which it is impossible for her to 
carry on the river voyage, and afterwards takes on board her sea 
captain and some of her seagoing crew, and is otherwise fitted for 
the voyage to Galatz, the ship will have saisfiod the warranty of 
seaworthiness, if she was riverworthy when she left Lyons and 
seaworthy when she sailed from Marseilles (m). 

In such case*, as the foregoing the ship could not at the outset 
be made reasonably fit for the whole voyage, and therefore in order 
to reconcile the interests of the assured on the one hand and those 
of the underwriter on tho other, it is held that the whole voyage 
must be divided into two stages, and that it is necessary and suffi¬ 
cient for the ship to be seaworthy at the commencement of each 
of those stages. This principle has been very recently applied to 
cases where a steamship cannot and does not at the commencement 
of the voyage carry enough coals for the whole of the insured 
voyage, and is therefore insured to take in coal at some further 
port or ports. In such cases it lies upon the shipowner, in order 
to disprove the defence of unseaworthiness, to show that he was 
obliged to divide and bad divided the voyage into stages for coaling 
purposes by reason of the necessities of the case, and that at the 
commencement of each stage tho ship bad on board sufficient coal 
for that stage—in other .words, that she was seaworthy for each 
stage. It further seems that it is a matter for proof as to how 
the necessities of the case require that voyage to be divided into 
stages (n). 


(h) Marine Inaurance Act, 1908 (6 Edw. 7, c. 41) a. 39 (2). 

(t) Par meter v. Cousins (1809), 2 Camp. 235 ; Buchhnan dt Go. v. Faber (1899), 
4 Com. Caa. 223. 

fife) Annen v. Woodman (1810), 3 Taunt. 299. 

(l) Marine Inaurance Act, 1906 (6 Edw. 7, c. 41) a. 39 (3), which is evidently 
intended to embody the law laid down in Bouillon v. Lupton (1863), 15 C. B. 
(n. s.) 113, and the judgment of the Court of Exchequer in Dixon v. Sadler 
(1839), 5 M. & W. 405, 414, affirmed sub nom. Sadler V. Dixon (1841), 8 M. & W. 
895, Ex. Ch. (without touching this point). 

(m) Bouillon v. Lupton, supra. 

(n ) The Vortigern, [1899] P. 140, 155, G. A» following Thm v. Richards 
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836 . A third exception has been suggested to the general rule Sbot. li. 
that a warranty of seaworthiness attaches to the ship only at the Avoidance 
commencement of a voyage. A policy cannot generally be avoided of Policies 
by the neglect of the master to take on bourd a pilot at proper w an< * 
places in the course of the insured voyage, but it has been suggested W arraj 3 ties. 
that perhaps there is a breach of the warranty of seaworthiness if, Suggested 

in a case whore the master is required by Act of Parliament to take exception to 
the services of a pilot, he makes default'in so doing, on the ground the ship need 
that the passage over the pilotage district may be considered as only be sea- 

a distinctly intermediate voyage (o). worthy at the 

“ commence* 

837 . In a voyage policy on goods or other moveables there is an th ° 

implied warranty that at tho commencement of the voyage the ship Sbip raU9t ^ 
is not only seaworthy as a ship, but also that she is reasonably fit seaworthy to 
to carry the goods or other moveables to tho destination contem- carr T 1110 
plated by tho policy (]>). Thus the warranty is not satisfied in a g0 ° l 8 ‘ 
policy on a deck cargo if in ordinary rough weather the goods 

must be jettisoned, although this could be done without difficulty 
and the ship could then porform the voyage with safety to 
herself ( q). 

Similarly if a ship is laden with a cargo of wet sugar and the 
pumps are not sufficient for the drainage of the cargo and the 
ordinary leakage of tho vessel, so that she cannot safely under¬ 
take the intended voyago with such a cargo on board, the warranty 
of seaworthiness is not fulfilled (>■). 


(ft Co., [1892] 2 Q. B. 141, 0. A.; (Iremock Steamship Co. v. Maritime Insurance 
Vo., [1903] 1 K. B. 367; affirmed, [1903] 2 K. B. 057, 0. A. Those decisions 
do not seem inconsistent with, and are probably coverod by, the Marine Insur¬ 
ance Act, 1906 (6 Edw. 7, c. 41), s. 39 (3). 

(o) This suggestion was made bv Pattesqn, J., during tho argument in 
Ilollinqit'orth v. llrodruk (1837), 7 Ad. & El. 40, ntp.44, explaining Law v. Hol¬ 
lingsworth (1797), 7 Term llop. 160. Sooalso Phillips v. JIeadlam( 1831), 2B. & Ad. 
380, 382, 381; Sadler v. Dixon (1841), 8 M. & W. 895, Ex. Ch., per Tindal, C.J., 
at p. 900, ; Gibson v. Small (1853), 4 H. L. Oas 353, per Parke, B., at p. 398. 
It is submitted, howevor, that the nbove suggestion would probably bo held 
inconsistent with recent cases and with tho provisions of the Marine Insurance 
Act, 1906 (6 Edw. 7, c. 41). As to warranty of seaworthiness of ship, see s. 39 
(ibid.), and p. 422, ante. 

(p) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 40 (2). 

(q) Darnels v. Harris (1874), L. R. 10 0. P. 1; Sleigh v Tyser, [1900] 2 Q. B. 
333 (where cattle were insured against mortality, and the ventilation was insuffi¬ 
cient, and it was held that the wairacty of seaworthiness had not been fulfilled). 
In biccard v. Shepherd (1861), 14 Moo. P. C. 0.471, the policy was on goods “ at 
and from the anchorages off llondoklip Bay and Port Nolloth to Swansea,” from 
the loading of the goods on board the ship. She took part of her cargo at 
Hondoklip Bay, and was seaworthy when she sailed thence; but she was over¬ 
loaded at Port Nolloth, and thus becamo unseaworthy. The oargo was lost on 
the voyage, and the Privy Council held that tho assured could recover in respect 
of the oargo shipped at Hondeklip Bay, but not in respect of that shipped at 
Port Nolloth. The ground of the decision was that, under the words of the 

S liey, two separate risks were insured, one on the parcel of goods shipped at 
ondeklip Bay, tho other on the parcel shipped at Port Nolloth, and that as to 
these paroels the voyage began, and therefore the warranty attached at different 
times. 

(r) Stanton v. Richardson, Richardson v. Stanton (1874), L. JL 9 Q- P. 890, 
Ex. Ch.; affirmed (1875), 40 L. J. (q. B.) 78, H. L, 
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838. In a policy on goods or other moveables there is no implied 
warranty that the goods or moveables are seaworthy (#). Nor does 
the warranty of seaworthiness which is implied as to the ship extend 
to lighters employed to land the cargo (f). 

839. In u time policy there is no implied warranty that the 
ship shall be seaworthy at any stage of the adventure (a), but whore 
with ‘the privity of tile assured a ship is sent to sea in an 
uuscaworthy state the insurer is not liable for any loss attributable 
to unseaworthiness ( b). 

840. Whether parol evidence can be given to contradict or 
qualify the warranty of seaworthiness is, it is submitted, still an 
open question (c). ’ 

841. Unseaworthiness is a question of fact, the burden of proof on 
the issue of unseaworthiness being on the underwriter. Where, how¬ 
ever, a ship soon after sailing founders or becomes disabled, and 
this cannot be ascribed to any violent storm or other adequate 
cause, there is a presumption of fact that it arose from unsenworllii- 
ness at the commencement of the voyage, and the burden of proof 
is then shifted to the assured (d). 

(ii.) Of Legality. 

842. There is an implied warranty that the adventure insured is 
a lawful one, and that, so far as the assured can control the matter, 
the adventure shall be carried out in a lawful manner (e). 

(«) Marino Insurance Act, 1900 (0 Erlw. 7, c. 41), s. 40 (1). This provision is 
in accordance with the decision in Koebel v. Samplers (1864), 17 C. R. (N. s.) 71 ; 
but of course tho underwriter is not liable for a Iomi directly resulting from the 
inherent dofect or vice of the goods ; as to this seo p. 433, post. 

(t) Lane v. Nixon (1866), L. R. 1 O. P. 412. 

(a) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 39 (5). This provision is 
in aocoidance with the decision of the House of Lords in Oman v. fitoia/Z (1853), 
4 II. L. Cos. 353, and Dudgeon v. Pembroke (1877), 2 App. Cas. 284. Amerioan 
law on this subject diifeis from English law, see Arnould on Marine Insurance, 
e. 709. 

(5) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 39 (5). Thompson v. 

a er (1858), E. B. & E. 1038, Ex. Cb. ; Dudgeon v. Pembroke, supra. See, 
er, p. 435, post. 

(c) Tho question is discussed in Arnould on Marine Insurance, s. 696, where 
the English and foreign authorities on both sides are cited. The English 
authorities are Fawkes v. Lamb (1862), 31 L. J. (q. li.) 98; Burges v. Wickham 
(1863), 3 B. & S. 669, 685, 697 ; Clapham v. Langton (1864), 34 L. J. (q. B.) 
46, Ex. Oh. 

\d) Parker v. Potts (1815), 3 Dow, 23, H. L.; Davidson v. Burnand (1868), 
L. R. 4 0. P. 117 ; pi<kup v. Thames Insurance Co. (1878), 3 Q. B. D. 594, 0. A. ; 
A jam Gool am Hasten As Co. v. Unton Murine Insurance Co., Hajee Cassim Joosab 
v. A jam Qaolam Hosstn As Co., [1901] A. C. 362, P. 0., approving Anderson v. 
Marks (1874), L. R. 10 0. P. 58,68; affirmed on this point (1875), L. R. 10 0. P. 
609, Ex. Ch.; (1876), 1 App. Cas. 713, without reasons given. See also Watson 
y. Clark (1813), 1 Dow, 336, H. L.; Douglas v. Scougall (1816), 4 Dow, 269, H. L.; 
Lindsay v. Klein, [1911] A. 0. 194. It has been observed by Bbett, L.J., 
in Pickup ▼. Thames Insurance (h, supra, at p. 601, that the judgments of 
Lord Eldon, L.O., in the cases in Dow's Reports were on appeal from Scotch 
j udgmente where the courts were judges of fact as well as law, and that therefore 
the presumptions referred to in those judgments were presumptions of fact and 
not of law (see also par Thxsioxb, L.J., at p. 605, Hid.). 

(«) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), b. 41. 
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843. An insurance upon an illegal voyage or adventure is itself 
illegal, for if an original transaction is illegal a contract intended 
to indemnify against loss in respect of such adventure must 
evidently also be illegal (/). 

A contract of marine insurance may be illegal by the common law 
or statute law, or because the insured adventure is illegal; and the 
adventure may be illegal either by statute law, or because it is in 
violation of the common law or the prize law as administered in 
this country, or in contravention of treaties made by the British 
Government with other countries, or of proclamations or orders 
made by the King in Council (g). 

844. As regards insurances effected by alien enemies, the 
following propositions have been firmly established by judicial 
decisions. 

Contracts of marino insurance, like other contracts, if entered 
into with a British subject by or on behalf of an alien enemy 
during a war with this country, are wholly void and illegal, and 
cannot be enforced by the assured or his agent (h). 

On the other hand, insurances, if effected before the outbreak 
of war by persons who afterwards became alien enomies, are 
valid and legal contracts, the right of action on which is only 
suspended during the war and revived upon its close (i); but 
although such insurances are legal contracts, they are, on grounds 
of public policy, not allowed to cover any losses that occur during 
the war, and are available only as contracts of indemnity against 
losses which have occurred before commencement of hostilities ( k). 

(/) Redmond v. Smith (1844), 7 Man. & G. 467, per Tindal, 0.3., at p. 474. 

(y) As to tieaties, see The Tknrom (1799), 2 Ch. Rob. 1, 6; Bird v. Appleton 
(1800), 8 Terra Rep. 662, 564 : and as to statute law, Wilson y. Marryat (1798), 
8 Term llep. 31; affirmed sub nom. Marryat y. Wilton (1799), 1 Boa & P. 430, 
Ex. Ch. As to illegal contracts generally, see title Contract, Vol. VII., pp. 
390 et sen. 

(A) The Hoop (1799), 1 Ch. Rob. 196, 198, 201 ; Furlado v. Sogers (1802), 3 
Bos. & P. 191, 199, 200; Esposito v. Bowden (1857), 7 E. & B. 763; and see 
Kellner v. he Mesurier (1803), 4 East, 396, Gamba v. Le Mesurier (1803), 4 East, 
407 ; Brandon y. Curling (1803). 4 East, 410; Be Luneville v. Phillips (1806), 2 
Bos. & P. (n. r.) 97 ; and title Aliens, Vol. I., p. 310. How far those 
propositions will continue to be law is rendered doubtful by art. 23, clause (h) 
of the Hague Regulations respecting war on land. On this subject, see 
Lawrence, Principles of International Law, 4th ed., pp. 358, 359. The question 
belongs to international law and prize law. At any rate it seems clear that 
the e xi s ting law con be altered only by an Act of Parliament. See title Prize 
Law and Jurisdiction. 

(t) Furtado r. Rogers , supra, at p. 201; Janson v. Driefontein Consolidated 
Mines, Ltd. [1902] A. O. 484; llarmer v. Kingston (1811), 3 Camp. 150; 
Fiindt v. Waters (1812), 15 East, 260; and see Boulton y. Dobree (1808), 2 Camp. 
163; Shepeler v. Dwrcmt (1854), 14 C. B. 582; and title Aliens, Vol. I., p. 310. 

(A) Brandon v. Curling, supra, per Lord Ellenborqugh, C.J., at p. 417; 
Gamba v. Le Mesurier, supra; Kellner v. Mesurier, supra (loss by British capture}; 
Janson r. Driefontein Consolidated Mines, Ltd., supra, at pp. 493, 499; 508. In 
the last case the question incidentally arose whether the action ou the policy 
could be brought during the war in case the defendant raised no objection; 
Vaughan Williams, L. J., [1901] 2 K. B. 419, G. A., and Lord Davby, in the 
House of Lords, stated in their opinion it oould not, but in this opinion Lord 
Lindley did not concur. See Manner v. Kingston, supra ; Fiindt ▼. Waters, 
supra; Akinous y. Nigreu (1854), 4 E. ft B. 217; Shepeler y, Zhsrant , supra. 
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The fact, however, that war is expected and imminent will not 
free the insurer from liability for loss of property by seizure, even 
if it bo seized by a government for the purposes of a war which 
it is on the point of declaring, and even though the insurance was 
intended to protect the property against such seizure (1). 

As a general rule, whenever any property is according to 
prize law as administered by the courts of this country liable to 
British capture, the insurance in this country on such property 
is illegal and void. It may be liable to British capture on many 
various grounds—for instance, because it is enemy’s property, or 
contraband carried to a hostile country, or because the ship 
is employed in violation of the law of blockade by the British 
Government or its allies, or is engaged in carrying enemy’s troops, 
or in any other manner which is considered by the prize law of this 
country to be illicit or illegal. 

845. It is important to notice that the civil domicil, and for 
commercial purposes the commercial domicil, and not tho domicil 
of origin, determines a person’s national character On); and further 
that the rules relating to the transfer of property during or in con¬ 
templation of war differ materially in many respects from those 
which govern the rights of parties in peace (n). 

846. The courts of this country do not in any way protect the 
revenue laws of a foreign country, and, therefore, insurances effected 
in this country are not illegal merely because they cover voyages or 
adventures which those laws would prohibit (o). This fact, how¬ 
ever, may, of course, be a material circumstance which the assured 
is bound to disclose to the underwriter. 

847. Neutrals, whether British subjects or foreigners, are by our 
law entitled to carry on their trade with a belligerent, subject to 
the belligerent’s right of capture, hence it follows that the carriage 
of contraband goods, and voyages in breach of blockado, are not 
illegal, and that insurances on such goods or voyages are valid (p). 

(?) Janson v. Driefonteui Consolidated Mines, Ltd., [1902] A. 0.484; eeo ibid., 
per Lord Halsbuhy, L.O., at pp.491 ct teg. 

(m) See title Conflict of Laws, Vol. 7T., pp. 182 et seq., 195. 

(n) All such questions as to who is an alien enemy and what is enemy’s 
property, what property is contraband or otherwise liable to British capture, 
Rre questions dotei mined by the com..ion law and prize law of this country, and 
do not belong to the subject of insurance law. See hereon titles Aliens, Vol. I., 
p. 310 ; Prize Law and Jurisdiction. To this subject belongs the discussion 
to what extent tho prize law has been modified by the conventions come to at 
the Hague Conference of 1907,.and how far it is likely to be altered by the 
Declaration of London, 1909. As to licences to trade with enemies, see title 
Aliens, Vol. I., p. 311. A licence was held to be unnecessary in Johnson v. 
Greaves (1810), 2 Taunt. 344; Bladtbum v. Thompson (1811), 3 Comp. 61. 

(o) PlanchS v. Fletcher (1779), 1 Doug. (k. b.) 251. JThe question whether an 
insurance which is effected in a foreign country, and is there illegal and pro¬ 
hibited, iB void in this country is a question which has not yet been definitely 
decided. See Be Missouri Steamship Co. (1689), 42 Ch. D. 321, 0. A.; Fracts t 
Times <fe Co. v. Sea Insurance (1898), 3 Com. Cas. 229, 286; compare Royal 
Exchange Assurance Corporation v. qjoforsah rings A ktiebolaget Vega, [1901] 2 
K. 13. 567, 574; affirmed, [1902] 2 £. B. 384, 393, C. A. (insurance effected 
abroad illegal by English law); see title Conflict of Laws, Vol. VI., p. 238, 

(p) Re Orambrooh,' JSa parte Chavasse (1866), 34 Jp. J. (boy.) 17; Th§ 



Part I.—Marine Insurance. 


m 


848. A policy may be illegal because the insured adventure 
contravenes the laws o! revenue, navigation or any other municipal 
law of this country; and whether a statute renders a voyage illegal, 
or is only intended to impose a penalty on the owner, master, or 
other person violating it, is a question of construction (q). 

849. Where the adventure which is the subject of the insurance, 
is not in itself unlawful, the fact that in the course of the insured 
voyage British law relating to revenue or navigation is contravened, 
does not make the insurance illegal, unless the insured himsolf was 
a party to the illegality or could control the matter involving the 
illegality (r ); and an authority from the owner to the master of the 
Bhip to do an illegal act will not be implied from the general powerB 
of the latter (s). Thus, if a master of a vessel which has not 
obtained a certificate required by the statute to carry passengers, 
carries them without her owner’s knowledge, the policy effected by 
the latter is not vitiated on the ground of illegality ( t). 

Moreover, although it was the intention of the parties at the 
time of entering into the contract that it should be carried out in a 
manner which is in fact prohibited by law, yet if both parties wero 
ignorant of the prohibition, and, if the contract can be and is 
ultimately carriod out without violating the law, the contract is not 
void (it). 

850. Difficult questions have arisen as to whethor the illegality 
of part of a voyage renders the insurance of other parts of it illogal. 
The result of the cases, so far as they can be reconciled with each 
other, seems to be (1) that any illegality in the prior stages, or at the 
outset, of an integral voyage vitiates a policy, though effected only 
to protect Borne later stage of it in which there is no illegality; 
(2) that an illegality in any part of an entire risk or voyage insured 
vitiates the insurance as to tho whole of it; (8) that the illegality of 
a wholly distinct and separate voyage has no effect on the voyage 
insured by the policy ( a ). 


Helen (1865), L. It. 1 A. & E. 1; Came v. Palace Steam Shipping Co., [1907] 1 K. B. 
670, 0. A., per Far well, L J., at p 679. Harratt v. Wise (1829), 9 B. & C. 712; 
and Naylor v. Taylor (1829), 9 B. & 0. 718, though assumed to be so in 
Medeiros v. lhll (1832), 8 Bing. 231, 234, nro not authorities to the coutiary. 
See The Helen, supra, at p. 7 ; and title Aliens, Vol. I., p. 311. 

( 5 ) Atkinson v. Abbott (1809), 11 East, 135, per Lord EllenbokouOU, O.J., 
at p. 141; Redmond v. Smith (1844), 2 Dow. & L. 280; and see Smith v. 
Mawhood (1845), 14 M. & W. 452; Canard v. Hyde (1859), 2 E. & E. 1 ; and 
other cases cited in title Contract, Vol. VII., p. 402. 

i r) Marine Insuiance Act, 1906 (6 Edw. 7, o. 41), s. 41; Farmery. Legg (1797), 
'em Rep. 186; Cunard v. Hyde, supra. 

is) Dudgeon v. Pembroke (1874), L. R. 9 Q. B. 581; affirmed after reversal 
(1875), 1 Q. B. D. 96, Ex. Uh. ; (1877) 2 App. Cos. 284 (but no appeal on. this 
point); Carstairs v. Allnutt (1813), 3 Camp. 497; Metcalfe v. Parry (1814), 4 
Camp. 123; Cunard v. Hyde (1858), E. B. & E. 670; Hobbs v. Henning (1864), 
17 0. B. (N. s.) 791,821 ; Wtlsm v. Rankin (I 860 ), L. R. 1 Q. B. 162. 

{t} Dudgeon v. Pembroke, supra; Australasian Insurance Co. v. Jackson (1875), 
33 L. T. 286, P. C. (breach by master pi Pacific Islanders Protection Act, 
1872 (35 & 36 Viet. 0 . 19)). As to such certificate, see title Shipping* and 
Navigation. 

(u) Waugh v. Morris (1873), L. R. 8 Q. B. 202. 

(a) See Arnould on Marine Insurance, s. 739; Wilson v. Marryat (1798), 8 
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Whether the voyage insured is to be considered a distinct and 
separate voyage or only part of a larger voyage is a question 
depending mainly on the contract of affreightment and the circum¬ 
stances under which it was rnado (6). 

Some of the decisions above referred to (6) are difficult to 
reconcile with each other (c), and some Beem inconsistent with the 
provisions of the Act (d*). It is submitted that in these circum¬ 
stances the courts of this country are likely to follow the canon of 
construction which applies to a consolidating statute in common 
with other instruments, and to give effect to the natural meaning of 
the enactment ( e ). If this view be correct the illegality of a policy 
will be generally determined by only two considerations, first, whether 
the advonturo insured is a lawful one; and, second, whether the 
assured was in a position to control the matter involved in the 
illegality. 

851. If a policy is illegal, its illegality cannot be waived by 
either party, and the court is bound to declare the policy void as 
soon as the illegality is disclosed (/). 

Sect. 12. —Perils Insured Against. 

Sob-Skot. 1 .—Perils of the Seas. 

852. The clause in Lloyd’s policy which enumerates the 
adventures and perils insured against is that numbered 10 in the 
form already given (g ), and most English policies contain the same 
words. 

With regard to this subject the Act ( h ) provides that:— 

(1) Subject to its provisions, and unless the policy otherwise 
provides, the insurer is liable for any loss proximately caused by 
a peril insured against, but, subject as aforesuid, he is not liable 
for any loss which is not proximately caused by a peril insured 
against. 

(2) In particular (a) the insurer is not liable for any loss 
attributable to the wilful misconduct of the assured, but, unless the 
policy otherwise provides, he is liable for any loss proximately 
caused by a peril insured against, even though the loss would not 
have happened but for the misconduct or negligence of the master 
or crew; (b) unless the policy otherwise provides, the insurer on 


Term Rep. 31, per Lord Kenton', C.J., at p. 46; affirmed, Mnrryat v. Wilson 
(1799), 1 15 03 . & P. 430, Ex. Ch., but without touching this point; Bird y. Pigou 
(1800), 2 Selwyn, Law of Nisi Prius, 13th ed., p. 932; Bird y. Appleton (1800), 
8 Term Rep. 562; Sewell v. Boual Exchange Assurance Co. (1813), 4 Taunt. 856. 

See cases cited in note (a), p. 431, ante. 

1 Phillips, Law of Insurance, s. 231. ( 

\d) I.c., Maxine Insurance Aot, 1906 (6 Edw. 7, c. 41), s. 11; see p. 428, ante, 
(e) See title Statutes. 

(/) Oedge v. Royal Exchange Assurance Corporation, [1900] 2 Q. B, 214, 220 
p. L policy). It may be worth notice that the word “ warranty” in the 
inne Insurance Act, 1906 (6 Edw. 7, c. 41), s. 41, seems to be used in a some¬ 
what inaccurate manner, for although an implied warranty con be waived, the 
illegality of a policy cannot be waived by either party. 

( a ) See note ( p ), p. 340, ante . 

(A) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 05. 
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ehip or goods is not liable for any loss proximately caused by Sect, is. 
delay, although the delay be caused by a peril insured against; Perils 
(c) unless the policy otherwise provides, the insurer is not liable Insured 
for ordinary wear and tear, ordinary leakage and breakage, inherent A gains t, 

vice or nature of the subject-matter insured, or for any loss 
proximately caused by rats or vermin, or for any injury to 
machinery not proximately caused by maritime perils (i). 

853. The term “ perils of the seas ” does not include every Meaning of 
casualty which may happen to the subject-matter of the insurance “peril* of the 
on the sea; it must be a peril of or due to the sea. It does not, 
for instance, cover fire or capture at sea, nor any loss proximately 
caused by rats, insects, or other vermin, nor any injury to machinery 
not proximately caused by maritime perils ( k). Again, unless the 
policy otherwise provides, it will not cover damage done by the 
bursting of the air-chamber of a donkey-engine, owing to a valve 
being closed which ought to be kept open, whereby water is forced 
up into the air-chamber and causes an explosion (/.). 

Moreover, the purpose of a marine policy is to secure an “Perilsof 
indemnity against accidents which may happen, not against events the seas" 
which in the ordinary course of things must happen {m). Therefore, thing thaui 
speaking generally, the term “perils of the seas” refers only to fortuitous, 
fortuitous accidents or casualties of tho sea, and does not include 
the ordinary action of the winds and waves (n). 

854. For the same reason the insurer is not liable for damage Damages Ik 
done by stranding in the ordinary course of the ship’s employment, ordinary 
nor for ordinary wear and tear, ordinary leakage and breakage, or employment 
inherent vice or nature of the subject-matter insured (o). ! J 

If the ship takes the ground in the usual course of her voyage stranding, 
and without the intervention of any extraordinary casualty, this 
is mere wear and tear; to make the underwriters liable there m ust 
be something fortuitous, accidental, and not necessarily arising 
from the ordinary course of navigation (p). Moreover, a loss by 


(t) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 65. 

(k) Ibid., s. 65 (2) (c); Schloas Brothers v. Stevens, [1906] 2 K. B. 655, per 
Walton, J., at p. 670. 

(l) Thames and Mersey Marine Insurance Co. v. Hamilton, Fraser <fe Co. (1887), 
12 App. Oas. 484; compare Oceanic Steamship Co. v. Faber (1907), 13 Com. Cas, 
28, C. A.; see also Yutll & Co. r. Scott Robson, [1907] 1 K. B. 685; affirmed, 
[1908] 1 K. B. 270, 0. A. 

(m) Merchants Trading Co. v. Universal Marins Co. (1870), per Lean, J., cited 
in L. B.9Q.B. 696 ; Wilson, Sons <fc Co. v. " Xantho ” (Owners of Cargo ) (1887), 
12 App. Cos. 603, per Lord Herschell, at p. 609. 

(n) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), Sohed. I., r. 7 ; see 
Magnus v. Buttemer (1862), 11 0. B. 876, per Jervis, C.J., at p. 881; Hamilton, 
Fraser & Co. v. Pandorf ife Co. (1887), 12 App. Oas. 618, per Lord Ualsburt, L.C., 
at p. 624; and the judgment of Walton, J., in Schhss Brothers v. Stevens, 
supra. 

(o) Marine Insurance Act, 1906 (6 Edw. 7; o. 41), s. 66 (2) (o). 

(p) Magnus v. Buttemer (1862), 11 0. B. 876. A policy against liability for 
loss of a vessel by “ grounding or stranding” does not cover sinking to the 
ground in deep water (Baker- Whittley Coal Qo> v. Marten (1010), 26 T, L. E, 
814). 
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Sjeot. 12. 

Perils 

Insured 

Against. 

“Wear and 
tear." 


stranding can only take place when the ship, if not on the seas, is 
at any rate waterborne ( q). 

855. Loss by the wear and tear of a ship and its appur¬ 
tenances (r) differs essentially from a loss by peril of the sea in 
this respect, that it is not due to any fortuitous casualty, but to the 
ordinary result of navigation. Thus the parting of a rope or cable, 
the splitting of a sail in ordinary weather, damage done to the 
vessel’s copper sheathing or to the cable and anchor in a place of 
usual anchorage and in no extraordinary circumstances of wind 
and weather, decay of, or damage to, masts or spars in the ordinary 
service of the ship, are all cases of wear and tear for which the 
underwriter is not liable (s). 

Similarly damage caused by the ship springing a leak is 
considered wear and tear, unless it be traceable to Borne fortuitous 
occurrence during the voyage (i). 


*« Leakage or 856. As regards leakage or breakage of goods, underwriters aro 
breakage." liable only when it is caused by the violent pitching or labouring of 
the ship (a), and are not liable for ordinary leakage and breakage 
such as usually occurs on every voyage. 


11 Inherent 
vice or 
nature." 


Of goods. 


857. As regards the inherent vice or nature of the subject- 
matter, unless the policy otherwise provides, the underwriter is 
not liablo for loss or damage that is not the consequence of some 
casualty which can properly be considered a peril of the sea; he 
is, therefore, not liable for loss or damage arising solely from decay 
or corruption of the subject-matter insured, as when fruit becomes 
rotten or flour heats, not from extornal causes, but from internal 
decomposition; nor is be liable for spontaneous combustion 


(g) Phillips v. Barber (1821), 5 B. & Aid. 161; Thompson v. Whitmore (1810), 3 
Taunt. 227 ; Rowcroft v. Dunsmore (1801), cited 3 Taunt. 228. Those two cases, 
however, are now of little importance, bocauso they were decided under the old 
rules of pleading, and the lossea claimed in them would be covered by the 
words “all other misfortunes" at the end of the perils clause; Bee note (p), 
p. 310, ante. 

(r) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 55 (2) (c). 

(«) In order to avoid disputes as to wear and tear, average adjusters have laid 
down the following rules:—“Sails split by the wind or blown away while set 
unless occasioned by the ship grour. ling or coming into collision, or in conse- 
quenoe of damage to the spivs to which the sails are bent, are wear and tear 
not chargeable to underwntors and similarly as to rigging injured by straining 
or ohafing, unless such injury is caused by blows of the seas, grounding or 
contact or by displacement through sea penis of the spars, channels, bulwarks 
or rails.” See further,-on this subjeot, McArthur, Contract of Marino Insurance, 
2 nd ed M pp. 110, 113, 220, 222. In Harrison v. Universal. Marine Insurance Co, 
(1862), 3F. &F. 190, a special jury found against the alleged custom not to pay for 
damage done to the hull below the water line except where the ship hua taken 
the ground or had come into some substance other than water. This finding 
led to the insertion of the “metalling" clause. See McArthur, Contract of 
Maxine Insurance, 2nd ed., pp. 303, 309. 

(t) See Hamilton , Fraser <fe Co. v. Pandorf & Co. (1887), 12 App. Oas. 518, per 
Lord Halsbury, L.O., at pp. 523, 524 ; Dudgeon v. Pembroke (1877), L. B. 9 
Q. B. 581, 595; affirmed (1877), 2 App. Cas. 284; Merchants Trading Co. ▼. 
Universal Marine Insurance Co. (1870), 2 Asp. M. L. 0. 431, n., there cited by 
Bt.aokbtjiuv, J . 

(a) Crofts y, Marshall (1836), 7 O. & P. 597. 
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generated by some chemical change in the thing insured, arising Biot. 19. 
from its being put; on board in a wet or otherwise damaged Parila 
condition (6). Insured 


Where the insurance is on living animals the underwriters are Against, 
not liable for losses solely attributable to death from natural 
causes, for they only undertake to indemnify against losses 
proximately caused by the immediate agency of the perils insured 
against (c), and death from natural causes *is not a peril insured 
against. 

Loss by mortality is, however, sometimos oxprossly included 
amongst the perils insured against ( d ). 

858. The exception of inherent vice applies to damage to the “ Inherent 
ship as well as to the goods. Thus, if a ship insured under a time T,ce ' of Bhi 6* 
policy starts on the voyage in an unseaworthy condition, and is by 

reason of such unseaworthiness, and not by the perils of the seas, 
obliged to put into a port for repair, the expenses of doing so 
cannot be recovered from tho underwriter, although there is no 
warranty of seaworthiness, even if the owner was not aware of 
the vessel being unseaworthy (c). On tho other hand, the under¬ 
writers on a time policy will be liable if tho perils of the seas are* 
the proximate cause of the ship putting into port, or of her being 
lost, although this would not have occurred but for the ship's 
unseaworthiuess, provided the assured was not privy to this(/). 

859. As already stated (g), unless tho policy otherwise provides. Loss 

the insurer on ship or goods is not liable for any loss proximately proximately 
caused by delay, although the delay be caused by a peril insured delay. 7 
against (h). From this it follows that the underwriter is not liable 


(ft) Boyd v. Duboia (1811), 3 Camp. 133. 

(c) b'or early cases about the mortality of nogro slaves when death was 
causod by suicide, mutiny or jettison, see Grcyaon v. Gilbeit (1783), 1 Park on 
Marine Insurance, 8th ed., p. 138; Jones v. Schmoll (1785), 1 Term Rep. 130, n. 
As to insurances on animals generully and the effect of the clause “free of 
mortality and jettison,” Bee Tatham v. lloilqaon (170(5), 6 Term Rep. 656; 
Laurence v. Aberdem (1821), 5 11. & Aid. 107, 111 ; Gabay v. Lloyd (1825), 
3 11. & C. 793. 

(d) Jacob v. Gavtiler (1902), 7 Com. Cas. 116 (which seo as to the “walking 
ashore” clauso); St. Paul Fire and Marine Inaurame Co. v. Mortce (1906), 11 
Com. Cas. 153 (a bull was insured against all risks including mortality, and 
it was hold that mortality meaut death from disease or natural hurt, and not 
violent death caused to the animal on board the vessel after its arrival by 
reason of local regulations which compelled its slaughter in consequence of 
the existence of foot-and-mouth disease on board). 

(e) Fawc.ua v. Sarsfield (1856), 6 E. & B. 192, 204; Ballardyne v. Mackinnon, 
[1896] 2 Q. B. 455, O. A. 

(f) Dudgeon v. Pembroke (1877), 2 App. Cas. 284, 295. In- this oase a vessel 
which was unseaworthy was by tho force of the winds and waves driven on 
shore and finally broke upwind went to pieces. It was held in the House of 
Lords thnt the underwriters were liable on the time policy because the ship was 
proximately lost by the perils of the seas. But if with the privity of the 
assured the ship is sent to sea in an unseaworthy state, the underwriter is not 
liable for a loss attributable to unseaworthiuess (Marine Insurance Aot, 1906 
(6 Edw. 7, o. 41), s. 39 (5)). See also ibid., s. 55 (2) (a); Dudgeon v. Pembroke, 
eupra; and p. 438, post. 

(g) See p. 4.33, ante. 

Ih) Marine Insurance Aot, 1606 (6 Edw. 7, o. 41), s. 65 (2) (b), which embodies 



486 


Insurance. 


Sect. 12. 

Perils 

Insured 

Against. 


There need 
be no extra¬ 
ordinary 
violence of 
wind or 
wares. 

Loss by 
collision. 


Incursion o{ 
sea water. 


for damage to perishable goods, although such damage would not 
have arisen but for the prolongation of the voyage caused by a peril* 
insured against. Similarly the wages of the crew and expenses 
incurred and provisions consumed during detention, whether in 
a port of distress for repairs, or by embargo or restraint of princes, 
are not according to English law, in the absence of a stipulation to 
the contrary, recoverable from the underwriter (i). 

860- Having regard to certain dicta to be found in some 
judgments and to the wording of the rule in the First Schedule to 
the Act (/c), it is important to notice that losses by perils of the seas 
are not confined to those occasioned by extraordinary violence of 
the wind or waves, but include all losses proximately occasioned by 
fortuitous action of the wind and waves. Thus, they include a loss 
by collision with another vessel, or by the ship striking on a sunken 
rock or other obstruction in fair weather, or damage done to cargo 
by incursion of sea wa f er through a hole in a pipe gnawed by 
rats (1), or through a valve by mistake loft open ( m ). 


Foundciiug 861. One of the most obvious cases of loss by perils of the seas 
of ship. j B the foundering of tho ship at sea, and where the ship concerned 
liming Bhi P- in the adventure is missing, and after the lapse of a reasonable 
time no news of her has been received, an actual total loss may 
be presumed (a). It is also presumed that the cause of loss is 
foundering at sea ( o). These presumptions are, however, only 
presumptions of fact depending upon the circumstances of each 


tho principle laid down in the following cases:— Taylor v. Dunbar (1869), L. B. 
4 0. P. 206 (tho loss of moat necessarily thrown oveiboard in consequence of 

{ jutiofuetion due solely to dolay occasionod by tempestuous weather is not a 
oss by penis of the seas, nor within the general clause “ all other losses etc.,” 
see note (p), p. .'J40, ante); Pink v. Fleming { 1890), 25 Q. 13. 1). 396, C. A. 
(damage to fruit caused partly by the delay, and partly by the handling 
occasioned by putting into port, and discharging and reshipping the cargo, iu 
order to ofl'oct repairs to the Bhip rendered necessary by collision, is not 
“ damage consequent on collision ” within the meaning of a policy covering 
that risk). Pink v. Fleming, supra, is explained in Schloss Brothers v. Stevens, 
[1906] 2 K. 13. 665. In the latter case it was held by Walton, J., that in 
insurance against "all risks by land and by water” covers all losses of an 
accidental nature of whatever kind. 

(») Fletcher v. Poole (1769), 1 Peik on Marine Insurance, 8th ed., p. 116; 
Lateward v. Curling (1776), 1 Park on Marine Insurance, 8th ed., p. 288; Eden v. 
Poole (1785), 1 Park on Marine Insurance, 8th ed., p. 117; Robertson v. Ewer 
(1786), 1 Term Eep. 127 ; compare M' Carthy v. Abel (1804), 5 East, 388 ; Everth 
v. Smith (1814), 2 M. & S. 278 (policies on freight). See also Wilson v. Bank of 
Victoria (1867), L. B.-2 Q. B. 203, per Blaokuukn, J., at p. 212. 

(k) Marine Insurance Act, 1906 (6 Edw. 7, e. 41), Soiled. I., r. 7. 

(7) Hamilton, Fraser & Co. v. Pandorf 1 1 Co. (1887), 12 App. Gas. 518; Popham 
v. St. Petersburg Insurance Co. (1904), 10 Com. Oas«31 (where unusual obstruc¬ 
tion by ioe was held a peril insured against and the p laintiffs were held entitled 
to reoover the landing, warehousing and forwarding charges thereby occasioned). 

(m) Blackburn v. Liverpool, Brasil and River Plate Steam Navigation Co., [1902] 
1 X. B. 290; compare Ajum Goclam Hossen & Co. ▼. Union Manns Insurance Co,, 
Hajee Cassim Joosub v. Ajum Qodam Hossen & Co., [1901] A. O. 362, F. O. 

(n) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 58. 

(o) Greeny. Brown (1743), 2 Stra. 1199; Newby v. Read (1761), Marshall on 
Marine Insurance, 4th ed,, 388; Hotter v. Reed (1826), 6 B, A 0. 19. 
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particular case ( p); and in order to lay a foundation for any such Swm Is. 
presumption there must be evidence leading to the inference that Perils 
the ship when she left her port of departure was bound for and Iusorad 
sailed on the voyage insured (q). Against 


Sub-Sect. 2. —Regard must he had to the Proximate Cause of the Lose. 

(i.) Negligence at remote Cause immaterial; Effect of Wilful Misconduct. 

862. It is a fundamental principle of marine insurance that Gaum 
the underwriter is liable for no loss which is not proximately caused proximalten 
by the perils insured against (r); therefore where there is a r ^^atur, 
succession of causes which have produced the loss, the last cause 
must be looked to and the others rejected, although the result # 

would not have been produced without them (a). Thus the insurer, 
unless the policy otherwise provides, is liable for any loss proxi- 
mately caused by a peril insured against, though the loss would 
not have happened but for the misconduct or negligence of the 
master or crew, provided always that it does not amount to barratry, 
which is a peril expressly specified in the policy (t). So, damage to 
cargo by sea water occasioned whilst the vessel is loading in port 
by the negligence of the crew in leaving open some valves in the * 
machinery is a loss by perils of the seas for which the underwriter 
is liable (a). 

If, however, the original cause of a loss does not cease to operate, 


( p ) Houstman v. Thornton (1816), Holt (n. p.), 242. 

(</) Cohen v. Hinckley (1809), 2 Camp. 51; Koster v. Tunes (1825), Ry. ft M. 
338 ; Koster v. Reed (1826), 6 B. & C. 19. 

(?•) Marine Insurance Act, 190G (6 E<lw. 7, c. 41), s. 55(1). The leading case 
on this subject is lonvles v. Universal Marine Assurance (1863), 14 C. B. (N. 8.) 
259, known as the Cape Hotter as Case, where there was a polioy on goods from 
Rio to New York “wurranled fieo from capture, seizure and doteution, and all 
the consequences thereof, or of any attempt thereat, and free from all conse¬ 
quences of hostilities, riots or commotions.” It was held that the underwriters 
were liable for a loss by perils of the seas, although the ship grounded and 
was wrecked during the American Civil War in consequence of the light on 
Cape Hatteras having been put out by the order of the Confederate Government 
on purpose to destroy the shipping of the Northern States. This case was 
followed in Mareden v. City and County Assurance Co. (1866), L. R. 1 0. P. 
232 (plate glass polioy). As to the meaning of “consequence,” see also 
Nickels <fc Co. v. London and Provincial Marine and Central Insurance Go. (1900), 
6 Com. Cos. 15; Robinson Gold Mining Co. ▼ Alliance Insurance Co., [1902] 
2 X. B. 489, 0. A., per Collins, M.R., at p. 500; affirmed, without discussing 
this point, [1904] A. C. 359; Andersen v. Marten, [1907] 2 X. B. 248, 252, 
256: [190811 X. B. 601, O. A.; affirmed on other points, [1908] A. O. 334. 

(a) See also Lord Ellenbobough's judgment in Livie v. Jansen (1610), 12 
East, 648. 

(t) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 55 (2) (a); Busk ▼. Royal 
Exchange Assurance Co. (1818), 2 B. ft Aid. 73 (fire occasioned by negligenoe of 
crew). Pot further illustrations of the same proposition, see Walker v. Maitland 
(1821), 5 B. & Aid. 171; Bishop ▼. PenUand (1827), 7 B. * 0. 219; Hotdsuwth 
v. Wits (1828), 7 B. A 0. 794; Short v. BmtaU (1828), 7 B. A 0. 798, n.; 
Phillipt v. Headlam (1831), 2 B. ft Ad. 380; Sadler v. Dixon (1841), 8 M. ft W. 
895, K«. Oh.; Redman ▼. Wilson (1845), 14 M. ft W. 476; Trinder, Anderson 
ft Go. v. Thames and Mersey Marine Insurance Co., Trinder, Anderson A Co. v. 
North Queensland Insurance Co., Trinder, Anderson ft Co. t. Weston, Crocker ft 
Co., [1898] 2 Q. B. 114, 0. A. 

(a) Davidson w. Burnand (1868), L. B. 4 0. P. 117. 
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it may still be the proximate cause of the loss although followed by 
other causes contributing to it (b). 

863. Even though the loss of or damage to the subject-matter 
insured be primarily induced by the negligence of the assured himself, 
the underwriter is liable if it is proximately caused by a peril insured 
against, unless it be attributable to the wilful misconduct of the 
assured ( c ). Thus, if the loss be occasioned by the negligence of the 
master in directing her navigation, the underwriter would be liable 
although the master be the sole owner of the ship(<Z). 

On the other hand, the underwriter is not liable if the owner of 
the ship intentionally caused her to be lost by scuttling her or 
otherwise ; nor can the assured recover under a timo policy if the 
ship was sent to sea with his privity in an unseaworthy condition, 
and the loss is attributable to her unseaworthiness (e). 

(ii.) Uwle) writers not Liable for .let or Flection of the Assured or his Agents. 

864. The underwriter is not liable for a loss which is not 
proximately caused by a peril insured.against. Thus, a loss on sale 
of goods to defray expenses of repair in a port-of distress is not a 
loss by perils of the seas(/), nor is a loss by hypothecation of 
cargo for the purposes of the ship, because in these cases the loss 
is proximately occasioned not by the perils insured against, but by 
the shipowner being in want of funds ( g ). 

865. For similar reasons, neither compliance with an inter¬ 
diction of commerce with the port of destination Qi), nor 
abandonment of the adventure in consequence of the blockade of 


(h) lieisober v. Btrwirk, [18941 2 Q. B. 548, 0. A.; Montoya v. London Assur¬ 
ance Co. (1851), 6 Ex eh. 451 ; lleyman v. Parish (1809), 2 Camp. 149 ; Arcangelo 
v. Thompson (1811), 2 Camp. 020; lA vie v. Janson (1810), 12 East, 648; Andersen 
v. Marten, [1908] A. C. 334 (loss by capture, followed by shipwreck). 

(c) Marine Insurance Act, 1906 (6 Edw. *1, c. 41), s 65 (2) (a); Trinder, 
Anderson «fc Co. v. Thames and Mersey Marine Insurance Co., Trinder, Anderson 
tfc Co. v. North Queensland Insurance Co., Trinder, Anderson & Co. v. Weston, 
Crocker d Co., [1898] 2 Q. B. 114, C. A.; Thompson v. Hopper (1858), E. B. & E. 
1038, Ex. Ch., where in the judgments of Bkamwbll, B., and WlLLES, J., 
the maxim dolus circuitu non purgatur is fully explained. 

{d) Trinder, Anderson & Go. v. Thames and Mersey Marine Insurance Co., 
Trinder, Anderson <k Co. v. North Queensland Insurance Co., Trinder, Anderson 
«fe Co. v. Weston, Crocleer tfc Co., supr t. 

(e) Marino Insurance Act, 1906 (6 Edw. 7, c. 41), ss. 39 (5), 55 (2) (a). See 
Thompson v. Hopper (1866), B E. & I). 937 ; and S. 0. (18.38), E. B. & E. 1038,, 
1012, Ex. Ch., where the judgment below was reversed. Of course, if the 
policy was a voyage policy the assured would be precluded from recovering in 
all coses where the ship was unseaworthy at the commencement of the voyage. 
At one time it was held that in all questions arising between the subjects of 
different States, each is a party to the public acts of his own Government, and 
that therefore an assured could not recover in reqpect of a capture, arrest or 
embargo by his own Government {Conway v. Gray, Conway v. Forbes , Maury 
v,.Sheddon (1809), 10 East, 530, 545). But the contrary has now been decided; 
see Aubert v. Gray (1862), 3 B. & S. 163, 169, Ex. Ch. See also Janson v. 
Briefontein Consolidated Mines, Ltd,, [1902] A. 0. 484. 

(/) Powell v. Gudgeon (1816), 5. M. & S. 431; Sqrguy y. Hobson (1627), 4 
Bing. 131, Ex. Oh. 

(?) Greer v. Poole (1880), 6 Q. B. D. 272. 

(A) Hadkinson v. Robinson (18Q3), 3 Bos. & P. 386*, , 
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such port (t), or of an embargo imposed there (k), or of the Sect. is. 
imminent danger of capture or seizure (l), constitutes a risk for Perils 
which underwriters to an English policy on ship or goods are Insured 
liable. Although these causes prevent the completion of the Against, 
insured voyage, the loss of voyage and the expenses thereby 
occasioned are not considered to be caused by an " arrest, restraint, 
and detainment," -nor by any other peril insured against, because 
they do not act directly and immediately, but only circuitously, on 
the subject-matter insured (in). On this point our law differs from 
that which prevails on tho Continent of Europe. 

On the other hand, where an insurod voyage is interrupted Detention, 
directly and immediately by the act or intervention of a Govern¬ 
ment, this constitutes a “ restraint of princes or people" within 
the meaning of the policy, so that if the insured goods be thereby 
prevented from being forwarded to their ultimate destination, and 
the detention appear likely to last for an indefinite time, the 
assured will be entitled to recover for a constructive total loss of 
the property (w). 

866. The same principle is strikingly illustrated in the case of Loss of 
a policy on freight. Thus, where the loss of freight is due to the 
ship being abandoned by the assured to the underwriter on 
ship after a constructive total loss, this is deemed to be a loss 
occasioned by the act and election of the assured and not by a 
peril of the sea (o). 

Again, where there is a charterparty by which the ship is 
chartered on monthly hire, and there is a loss of freight owing to 
the exercise by the charterer of special rights under the charter- 
party, such loss is considered as caused by the act of the 
charterer and not proximately by a peril of the sea, and the 
underwriter is not liable for it (p). Similarly, if the charterparty 


freight by 
the act or 
election of 
the assured is 
not a loss by 
perils insured 
against. 


Lubbock v. Ilowcroft (1803), 5 Esp. 50. 

{k) Forster v. Christie (1809), 11 Eust, 205; Blackenhagen v. London Assurance 
Co. (1808), 1 Camp. 454. 

(Z) Nickels <& Co. v. London and Provincial Marine and General Insurance Co. 
(1900), 6 Com. Cas. 15 ; compare Parkin v. Tunno (1809), 11 East, 22. On the 
general principle, see also Halhead v. Young (1856), 6 E. ft 13. 312. 

(m) The above-mentioned legal principle may of course, like all rules of con¬ 
struction, be avoided by express stipulation in the policy An insurance on ship 
is a contract of indemnity against the loss of or damage to the ship herself, and 
does not indemnify against expenses proximately occasioned by reason of 
damage done to cargo. See the elaborate judgments in Field Steamship Co. 
V. Burr, [1899] 1 Q. 13. 579, 0. A. 

(») Boaoconachi v. Elliott (1874), L. B. 9 0. P. 518, Ex. Oh.; Miller v. Law 
Accident Insurance Co., [1903] 1 K. 13. 712, C. A.; sjo also The Knight of St. 
Michael, [1898] P. 30. • 

(o) M'Carthy v. Abd (1804), 5 East, 388; Scottish Marine Insurance Co. qf 
Glasgow v. Turner (1853), 1 Marq. 334, H. L.; distinguish United Kingdom 
Mutual Steamship Assurance Association, Ltd. v. Boulton (1898), 3 Com. Cas. 
330; pnd compare Mordy v. Jones (1825), 4 B. ft 0.394 ; Philpott y. Swan (1661), 
11 0. B. (n. s.) 270 (proximate cause of loss, selection of distant port for 
repairs). • 

(*>) Inman Steamship Co. v. Bwcfayf (1882), 7 App. Cas. 670 ; Manchester Liners 
r. British and Foreign Marine Insurance Co. (1901), 7 Com. Cos. 26; compare 
Mercantile Steamship Co. v. Tyser (1881), 7 Q. B. D. 73. 
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is for a lump freight, payable on delivery of the cargo, in 
cash, the underwriter will not be liable to the shipowner for loss 
of freight if that was really occasioned not by the perils insured 
against, but by reason of the master having signed bills of lading 
which did not reserve a general lien on each portion of the cargo 
for the whole lump freight ( q ). But this principle does not apply 
to a case where the ebarterparty provides that freight shall, apart 
from election by the charterer, automatically cease to be earned, 
for in such case the loss is considered to be proximately caused by 
the perils insured against ( r ). 

(iii.) Damages Payable for Collision, not a Loss by Perils of the Sea. 

The Collision Clause. 

867. When two vessels come into collision and it is found that 
both are to blame, then, according to maritime law as administered 
by the English Admiralty Court, the damngo done to each vessel is 
added together and is treated aB a common loss to be divided equally 
between the two shipowners (*). The result of this division is that 
in the end tho owner of the ship which is the less damaged has to 
pay a certain balance to the owner of the other vessel. This 
balance is held by English law not to be recoverable under a 
policy of marine insurance in the absence of an express stipulation 
to that effect (f). For the same reason, it seems that it would 
be held that the underwriter would not be liable to pay any sum of 
money which the shipowner is liable to pay to the owner of 
another vessel on account of collision (a). For this reason it has 
become tho custom for shipowners to protect themsolves by a 
special clause in the policy called the “ collision ” or “ running 

(a) Williams <fe Co. v. Canton Insurance Office, Ltd., [1901] A. C. 462. 

(r) The Bedouin, [1891] P. 1, C. A., followin'? and approving The Alps, [1893] 
P. 109. See also Re Jamieson and Newcastle Steamship Freight Insurance 
Association, [1895] 2 Q. 13. 90, 0. A.; JacJcson v. Union Marine Insurance Co, 
(1874), L. E. 10 0. P. 125, Ex. Ch. It seems that the second point docided in 
Mercantile Steamship Co. v. Tyser (1881), 7 Q. B. D. 78, is overruled by The 
Bedouin, supra. 

(«) Before the Judicature Act, 1873(36 & 87 Yict. c. 66), conflicting principles 
•were applied by the common luw and admiralty courts. The admiialty rule now 
prevails [thid., s. 25 (9)). So the ( vners of cargo on either ship can recover 
only one-half their damage against the owners of the other ship ( Tongariro 
{Cargo Owners ) v. Druwlanrig (Owners), The Drumlanrtg, [1911J A. 0. 16, 
applying The Milan (1861), Lush. 388. See title Shipping and Navigation. 

(t) This Fas held in De Vaup v. Salvador (1836), 4 Ad. & El. 420, on the 
ground that the loss waB not “ a necessary or proximate effect of the perils of 
the sea, hut growing out of an arbitrary provision of the law of nations.” As 
to the American law on this subject, see Peters r. Warren Insurance Co., (1838), 

3 Sumner, 389 ; (1840), 14 Petcr9, 99 (U.S.A.), and Jhe other authorities oited 
in the note to Arnould on Marine Insurance, s. 791. 

(a) As to the amount which a shipowner may be liable to pay to others in 
consequence of the negligence of his servants causing or contributing to a 
collision and the limitation of that amount under the provisions of the Merchant 
Shipping Act, 1894 (57 & 68 Yict. c. 60), see title Shipping and Navigation. 

A Bill has been introduced in Parliament providing, inter nlia (pursuant to art. 4 
of the International Convention of 23rd September, 1910), for the apportionment, 
where practicable, of the damage according to the degree of the fault committed 
by the colliding vessels. 
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down ” clause : this clause takes various forms. One usual olause Jl> 

is the following:—“ And it is further agreed that if the ship hereby Path 
insured shall come into collision with any other ship or vessel, and Insured 
the insured shall in consequence thereof become liable to pay, and A gain st 
shall pay, to the persons interested in such other ship or vessel, or 
in the freight thereof, or in the goods or effects on board thereof, 
any sum or sums of money not exceeding*the value of the ship , 
hereby assured, calculated at the rate of 8/. per ton on her 
registered tonnage, we will severally pay the assured such pro¬ 
portion of three-fourths of the sum so paid as our respective 
subscriptions hereto bear to the value of the ship hereby assured, 
calculated at the rate of 81. per ton, or, if the value hereby declared 
amounts to a larger sum, then to such declared value; and in 
cases where the liability of the ship has been contested with our 
consent in writing, we will also pay a like proportion of three- 
fourth parts of the costs thereby incurred or paid; provided also, 
that this clause shall in no case extend to any sum which the 
insured may become liable to pay, or shall pay, in respect of loss 
of life or personal injury to individuals from any cause whatever ”(/>). 

As to the expression “ the sum which the insured becomes liable tef 
pay, and shall pay,” it is important to notice the following point. 

Where a collision takes place between two vessels for which both are 
held to blame, the rule, as already stated, is that the damages are 
added together and each vessel bears one-half of the whole. Thus, if 
the damage done to vessel A. amounts to £10,000 and to vessel 
B. £6,000, each vessel is debited with £8,000, being one-half of 
£16,000. JBut it has been decided in such a case that it is not 
correct to say that B. becomes liable to pay A. £5,000, with a 
cross liability on A. to pay B. £8,000. There is only one liability, 
and that is a liability on B. to pay A. the difference, £2,000 (c). It 
can be proved without difficulty that the extent to which the 
underwriter is liable may, in certain cases, especially where the 
adjustment is complicated by the statutory limitations of liability, 
materially depend upon whether the principle of a single or cross 
liability is applied (d). 

868 . The collision clause above set out is expressed to be applic- Collision 
able in cases of collision between the ship insured and some other clause applies 
vessel. It therefore does not protect the shipowner against liability collision 
for his vessel running into a dock wall, breakwater, or anything between 
that is not another ship (e). But if there is a collision between “^P 8 - 


(b) For other collision clauses, see McArthur, Contract of Marine Insurance, 
2nd ed., p. 314, and Appendix 3 (ibid.). As to whether, under a somewhat 
different clause, the underwriters were liable for damages psfid by the assured 
for Iosb of life, see Taylor v. Dewar (1864), 5 B. & S. 68, dissenting from Coey 
v. Smith (I860), 22 Dunl. (Gt. of Sess. Cas.) 966. 

(e) Staomraart Maatschappy Ntnlcrland v. Peninsular and Oriental Steam Navi¬ 
gation Co. (1882), 7 App. Cas. 7Do (overruling Chapman v. Rayed Netherlands 
Steam Navigation Co. (1879), 4 F. D. 167, O. A.); applied, London Steamship 
Owners ' Insurance Co. v. Grampian Steamship Co. (1889), 24 Q. B. D. 32, 663, 


(d) This is worked out in Arnould on Marine Insurance, s. 793, and also in 
McArthur, Contract of Marine Insurance, 2nd ed., pp. 320 et seq., and Appen¬ 
dix 3 (ibid.). 

(e) This risk is, however, sometimes expressly included (TheMunroe, [1893] F. 
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Sect. 12. 

Perils 

Insured 

Against. 


" Full pro¬ 
tection " 
policy. 


Loss by fire. 


Capture and 
seizure or 
takings at sea. 


A.’s tug and B., or if A. strikes upon the anchor of B., this is a 
collinion between two vessels within the meaning of the collision 
clause ( f). Moreover, where there has once been a collision within 
the meaning of the ordinary collision clause, the shipowner will,' 
it seems, be protected against all damages, direct or consequential, 
occasioned thereby which the owner of the other vessel or cargo 
may be entitled to reefer from him (jj). 

869. The collision clause, as has been seen, does not apply to 
every collision nor to every class of damage occasioned by it, nor 
does it purport to insure against more than throe-fourths of the 
damage sustained. In order to protect themselves against what 
is not covered by the clause, shipowners often insure in mutual 
insurance associations, or effect with underwriters a policy which 
is called a “ full protection ” policy (A). 

Sub-Sect. 3. —Loss by Fire, Capture, Seizure or Takings at Sea, A rreats and 
Restraint of Princes, Pirates, Thieves, Barratry, and all other Losses 
Misfortunes etc. 

870. Loss by fire covers fire caused by lightning, or by an 
enemy, or by the ship being burnt in order to prevent capture (i), 
or from an apprehension of a contagious disease or the like (Ic); 
and, where a loss of freight is due to steps taken in order to prevent 
a fire which, but for such steps, would have broken out and 
destroyed the cargo, the underwriter is liable for Buch loss of 
freight ( l). 

871. Capture is a taking by an enomy as prize in time of war 
with intent to deprive the owner of all property in the thing taken; 
and if a ship be seized for the purpose of being carried into a port 
for adjudication, and is afterwards condemned by the prize court, 
such seizure constitutes an actual total loss (in). 


248; Union Marine Insurance Co. y. Berwick, [1895] 2 Q. B. 279). See Arnould 
on Marino Insurance, b. 795, note (g), as to thu Institute clauses winch provide 
for payments made not merely to tire owners of the other ship or cargo, but to 
any other person or pei sons. 

(/) McCcnvan v. Baine, The lt Niobe ”, [1891] A. 0. 401; He Margetts and 
Ocean Accident and Guarantee Corporation [1901] 2 K. B. 792; Chandler v. Bloyg, 
[1898] 1 Q. B. 32. 

(g) Bee The North Britain, [1894] P. 77, 0. A., per A. L. Smith, L.J., at 
p. 86. In Burger v. Indemnity Mutual Marine Assurance Co., [1900] 2 Q. B. 348, 
U. A., the underwriters’ liability was limited to "payments in respect of injury 
to such othfer ship or vessel itself,’’ and was held to exclude expenses of removing 
the wreck of tnct other vessel, paid by her ownors, and recovered from the 
assured as damages. As to the Institute clauses protecting the underwriters 
against liabilities for removal of obstructions, see The North Britain , supra; 
approved, Tatham, Bromage & Co. v. Burr, The " Engineer,” [1898] A. 0. 382 j 
Chapman v. Fisher Sons (1904), 20 T. L. R. 319. 

•(A) As to this, see Gow, Marine Insurance, p. 251. 

(i) Gordon v. Rimmington (1807), 1 Camp. 123. 

Ue) Ibid., at p. 124, n. 

(l) The Knight of St. Michael, [1898] P. 30 (if not a loss by fire it is within 
the general clause). See p. 446, post. 

(m) Andersen y. Marten, [1908] A. 0. 334. This was an action on a policy 
against total loss by perils of the seas, " warranted free from capture, seizure, 
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Seizure includes takings otherwise than by capture, as by 
revenue or sanitary officers of a foreign State (n). Seizures and 
takings at sea include deprivation of possession, whether the 
seizure or taking was lawful or unlawful, and whether by enemies 
or pirates (o). 

If a British ship be for any reason arrested or seized by the 
British Government, or if she be detained in port by embargo laid 
by that Government, this is a detention within the meaning of 
the policy (p). 

872. The words “ arrests, restraints, and detainments, of nil Arrests, 
kings, princes and people of what nation, condition or quality restraints, 
soover,” refer to political or executive acts, and do not include a g t e Ci inmen 1 
loss caused by riot or by ordinary judicial process (q); and by the 
word “ people ” is meant not mobs or multitudes of men, but the 
ruling power of the country, whatever that may be (r). A restraint 
does not necessarily involve the use of actual physical force; 
any authoritative prohibition on the part of any governing power 
or the operation of any municipal law is sufficient (s). 
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Bmnf. i'2. 

Perils 

Insured 

Against. 


and detention, and tho consequence of hostilitios.” The insured ship was a 
neutral ship and was, during tho Russo-Japanese War, captuied by the Japanese, 
and while being navigated towards a court of prize was wrecked and 
became a total loss. She was afterwards condemned in the prize court. It 
was held that there was a total loss by capture at the time the vessel was seized, 
though its lawfulness was not authoritatively determined till she was condemned. 
Whore a ship insured against capture only, was driven by stress of weather on 
the enemy’s coast, and then, without having recoivod any material damage by 
the stranding, was captured by the enemy, this was held to be a loss, not by 
the perils of tlio sea, but by capture, and therefore recoverable under the policy 
(Green v. Fhmlie (1702), Pouke, 278 [212] ). A policy effected before tho com¬ 
mencement of hostilities which insures against capture does not cover British 
capture (Kellner v Le Metnner (1808), 4 Hast, 396; Brandon v. Curling (1803), 
4 East, 410). Hee p. 430, ante 

(n) Cory v. Burr (1883), 8 App. Cas. 393 ; Miller v. Law Accident Insurance 
Co., [1903] 1 JC B. 712, 0. A. ; St. Patil Fire and Marine Insurance Co. v. 
Mor tee (1900), 11 Coin. Cas. 153; compare Rohmson Gold Mining Co. v. Alliance 
Insurance Co., [1901] A. O. 359. 

(o) See Goss v. Withers (1758), 2 Burr 683, per Lord Mansfield, C.J., at p. 694 ; 
Rowell v. Hyde (1855), 5 E. & B. 607; Lozano v. Janson (1859), 2 E. &. E. 
160 (unlawful seizure); Kleinn-ort v. Shepard (1859), 1 E. & E. 447 ; Penny. 
Hornby (1854), 3E. & B. 180 (pirates). 

(p) Tout eng v. Iluhbard (1802), 3 Bos. & P. 291, per Lord Alvanley, 0 J., at 
p.302; Greeny. Young (1702), 2 Ld. Raym. 840; Hagedmnr. Whitmore(1816), l 
Stark. 157. In Lozano y. Janson, supra, at p. 176 (see also Aubert v. Gray (1862), 
3 B. & S. 163, 182, Ex. Ch.), it is intimated that tho assured cannot recover 
in respect of a lawful arrest or detention by the British ^Government; it is 
submitted that this only meant that if the property insured is liable to arrest or 
detention by the Brifieh Government on aeeount of somo illegal act of the 
assured, and is for that reaSun arrested or detained, the assured cannot recover. 

(q) Marine Insurance Act, 1906 y6 Edw. 7, c. 41), Sched. I., r. 10; Finlay v. 
Liverpool and Great Western Steamship Co. (1870), 23 L. T. 251 (legal proceeding). 

(r) Nesbitt v. Lushington (1792), 4 Term Rep. 7S3. 

M Miller r. Law Accident Insurante Co., supra; compare Mansell cfc Co. 
v. Hoade (1903), 20 T. L. R. 150 ; St. Paul Fire and Marine Insurance 
Co. y. Mortce, supra, cited in note (d), p. 435, ante (where a policy 
“against all links including mortality ' contained the clause “warranted 
nevertheless free of capture, seizure, and detention, and the consequences 
thereof/’ and it was held that even if “ mortality ” included violent death under 
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shot. 12, 
Perils 
Insured 
Against. 

Pirates. 


Thieves. 

Rovers. 


Barratry. 


The essential distinction between capture and arrest is that 
capture is the forcible taking of the subject-matter of insurance in 
the time of war with a view to taking it as prize, whereas arrest is 
a temporary detention only, with a view of ultimately releasing it 
or repaying its value (f). 

873. The term “ pirates ” includes passengers who mutiny and 
rioters who attack the ship from the shore ( u ). But revolutionaries 
organising and carrying out an armed expedition against the Govern¬ 
ment are not pirates within the meaning of that term in the 
policy (a). 

The term “ thieves ” does not cover clandestine theft or a 
theft committed by any of the ship’s company, whether crew or 
passengers (6). But robbery accompanied by violence and com¬ 
mitted by strangers, and not by the crew, is a loss by rovers or 
thieves under the policy (c). 

874. The term “ barratry ” includes every wrongful act wilfully 
committed by the master or crew to the prejudice of the owner, or, 
as the case may be, the charterer (rf), and this is so whether the act 
of the master be induced by motive of benefit to himself, malice to 
the owners, or a disregard of those laws x.hich it was his duty to 
obey, and upon his observance of which his owners relied ( e ). 

Sailing out of port without paying port dues or in breach of an 
embargo, or wilful breach of blockade whereby the ship is seized 
or other loss is sustained, may be barratry (/). If the ship is 
fraudulently run away with by the captain or by members of the 

local regulations for prevention of diseases the xmderwxiters wore protected by 
the warranty). 

(0 Marshall on Marine Insurance, 4th ed., p. 394 ; Barker v. Blakes (1808), 
9 East. 283. 

(m) Marine Insurance Act, 1900 (6 Edw. 7, c. 41), Sched. I., r. 8; Nesbitt v. 
Lushington (1792), 4 Term llep. 783, 787; Palmer v. Naylor (1851), 10 Exch. 
382, Ex. Ch. (coolie emigrants piratically and feloniously inuraeied the captain 
and part of the crew and carried away the ship and the rest of the crew : it was 
held that this was an act of piracy, or, at all events, ejusdem generis, and covered 
by the policy) j oompare Kleinwort v. Shepard, (1859), 1 E. & E. 447). 

(a) Bolivia Republic y. Indemnity Mutual Murine Assurance Co., Ltd., [1900] 1 
K B. 785. 

(b) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), Schcd. I., r. 9. 

(c) liar food y. Maynard (1785), 1 °ark on Mai ine Insurunce, fith ed., p. 36. If 
shipwrecked goods are plundered by wreckers on shore, this is a loss by perils 
of the sea ( Bondrett v. Hentlgg (1816), Holt (n. p.), 149), and also, it Beems, 
a loss by rovers and thieves. 

(d) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), Sched. I., r. 11. 

(e) Earle v. Rowcroft (1806), 8 East, 126, 139; Heyman v. Parish (1809), 
2 Camp. 149. But “ wilful default ” within the Merchant Shipping Act, 1854 
(17 & 18 Viet. c. 104), s. 299 (non-observanco of collision regulations; see now 
Merohant Shipping Act, 1894 (57 & 58 Viet. c. 60), r. 419(3)), is not necessarily 
barratry (Grill v. General Iron Screw Colliery Co. (1868), L. R. 3 C. P. 476, 
Ex. Ch.). 

(/*) Stamma v. Brawn (1742), 2 Stra. 1173, 1174, per Lee, O.J.; Robertson v. 
Ewer (1786), 1 Term Rep. 127, cited bv Lord Ellenboeough, C.J., in Earle v. 
Rowcroft (1806),8 East, 126,139; Goldschmidt v. Whitmore (1811), 3 Taunt. 508; 
Everth v. JIannam (1815), 6 Taunt. 37a For further illustrations, see Moss y, 
Byrom (1795), 6 Term Rep. 379 (cruisin?); Havelock v. HanciU (1789), 3 Term 
Rep. 277; ripen v. Cope (1808), 1 Camp. 434 (smuggling); Australasian 
Insurance Co. v. Jackson (1875), 83 L. T. 286, P. 0. (kidnapping). 
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crew, this is barratry on their part (g). Deviation for a fraudulent Swm Vk 
or criminal purpose is barratry (A); but where the act itself, as Perils 
in cases of deviation, is not on the face of it criminal or fraudulent, Insured 
the master is not guilty of barratry unless he be proved to have Against, 
acted criminally or fraudulently with a view to benefit himself or 
to injure his owner (i). Deviation, if barratrous, doeB not avoid the 
policy, for the underwriters are liable under’it for loss by barratry. 

Loss arising from the ignorance or incompetence of the master, 
through a mistake as to the meaning of his instructions, or as to 
the best mode of carrying them into effect, does not amount to 
barratry (fc). 

875. No act can be barratrous which is sanctioned or authorised No act 
by those who are either the absolute owners of the ship (/) or who barratrous 
may be considered her owners for the time being (m). Unless he with the d ° n * 
can be bo considered, the owner of insured goods cannot recover consent of the 
as for a loss by barratry in respect of any act of the master which owner * o£ the 
is sanctioned by the owner of the ship (j i). Nor can the owner of 8hip ' 
a ship recover as for a loss by barratry in respect of acts done by 
the charterer’s agents where the ship is demised to the charterer,* 
and the latter thus becomes owner of the ship for the voyage (o). 

Loss by barratry seems to be an exception to the general rule 
of causa proximo, non remota spectator, for if there has been 
barratrous conduct on the part of the master and crew, and the loss 
happens in consequence thereof, the underwriters are liable as for a 
loss by barratry although the proximate cause of the loss is a 
peril of the sea or other peril insured against (p). 

(g) FaVcner v. Ritchie (1814), 2 M. & S. 290; Brown v. Smith (1813), 1 Dow, 

.349, II. L.; Dixon v. Retd (1822), 513. & Aid. 597; Soares v. Thornton (1817), 7 
Taunt. 627 ; Roecow v. Corson (1819), 8 Taunt. 684 ; Hibbert v. Martin (1808), 1 
Camp. 538 (barratry by master); Toulmm v. tog lit (1808), 1 Camp. 421; 

Toulmin v. Anderson (1803), 1 Taunt. 227; Bucks v. Thornton (1815), Holt 
(n. jp.), 30 (barratry of crew in conjunction with prisoners of war). 

(7t) Vallejo v. Wheeler (1774), 1 Cowp. 143 ; Rose v. Hunter (1790), 4 Term Rep. 

S3. If the captain is compelled by the mutiny of the crew to deviate from his 
course this is barratry on tho part of the mariners ( Elton v. Brogden (1747), as 
reported in 2 Stra. 1264; and see cases cited in note (/), p. 444, ante). 

(t) Stamma v. Brown (1742), 2 Stra. 1173; Earle v. Row, reft (1800), 8 East, 126. 

(k) I'hyn v. Royal Exchange Assurance Co. (1798), 7 Term Itcp. 505; Todd v. 

Ritchie (1816), 1 Stark. 240; Bottomley v. Bovill (1826), 5 B. & C. 210, 212; 

Bradford v. Levy (1825), Ry. & M. 331. 

(l) Vallejo v. Wheeler, supra; Nutt v. Bourdieu (1786), 1 Term Rep. 323; 
compare Stamma v. Brawn, supra; fipon v. Cope (1808), 1 Camp. 434; Everth 
v. Hannam (1815), 6 Taunt. 375. But a master who is part owner may be 
guilty of barratry as against his innocent co-owners (Jones v. Nicholson (1854), 

10 Exch. 28), or against the mortgagee of his share ( Small v. United Kingdom 
Marine Mutual Insurance Association, [1897] 2 Q. B. 311, C. A.). 

(m) The question whethel the charterer is in any particular case to be deemed 
the pro hde vies owner of the ship depends upon the terms of the charterparty; 
see title Shipping and Navigation. Freighters have been so regarded ter 
purposes of barratry in Vallejo v. Wheeler, supra; Soares v. Thornton, supra; 
lonides v. Pender (1872), 1 Asp. M. L. 0. 432. 

n) Nutt v. Bourdieu, supra; Stamma v. Brown, supra. 

o) Hobbs v. Hannam (1811), 3 Camp. 94. 

'p) Bee the judgment in Cory v. Burr (1881), 8 Q. B. D. 313 ; (1882), 9 Q. B. D, 

463, 0. A.; (1883), 8 App. Gas. 393, where, however, Lord Blackbuhn, at p. 398, 
expressed a contrary opinion, and Lord Bramweix, at p. 404, expressed a doubt 
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sect. is. 876. The general clause by which the underwriters undertake 
Perils the risk “ oi all other perils, losses and misfortunes, that have or 

Insured shall come to the hurt, detriment or damage of the said goods 

Against, and merchandises and ship etc., or any part thereof,” does not 

Clause u to fact compriso all perils. It only comprehends cases of marine 
another damage of a like kind with those specially enumerated and 

peril*. occasioned by similar causes (q). It does not include any perils or 

losses which are not of a marine character nor of a character 
incident to a ship as such (r). Thus where a steamer is loading in 
harbour and her draught is increased by the weight of the cargo so 
as to bring the discharge pipe below the surface of the water, and 
the water flows down the pipe through a valve which has negligently 
been left open, the damage thereby done to the plaintiffs goods 
will be covered by the general clause (s). But the general clause 
will not cover the destruction of a steamer caused by the explosion 
of her boiler, which might take place just as well on land as at sea (t). 
Other lo«e*. Other losses which, though not caused by any of the perils 
enumerated, are recoverable from the underwriter are dealt with 
elsowhere (u). 

on this point. It is submitted, however, that J ord 1) lick burn's view cannot 
be rcooneiled with Earle r. Rowcroft (1806), 8 E,-st, 126, and Vallejo v. Wheeler 
(1774), 1 Cowp. 143, and other casus. There are many cases in which a loss 
may ho recovered from tho underwriters, either as a loss by barratry, or a loss 
by perils of the seas, and some of the decided cases involving the question 
whether the los-i was one by barratry or one by penis of the seas have become, 
on account of the present system of pleading, unimportant (Reyman v. Parish 
(1809), 2 Camp. 149 ; Arcangelo v. 27iompson(1811), 2 Camp. 620; Goldsr.hmidty. 
Whitmore (1811), 3 Taunt. 508; Everth v. Ilunnam (1S13), 6 Taunt. 375 ; Walker 
▼. Maitland (1821), 513. & Aid. 171; Bhfth v. Shepherd (1842), 9 M. & W. 763). 

( q ) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), Schod. I., r. 12. See Cullen 
v. Butler (181(5), 5 M. & 8. 461, per Lord Elijsnborougii, C.J. ; Butler v. 
WiUman (1820), 3 B. & Aid. 398; The Knight of St. Michael, [1898] P. 30; 
Phillips v. Barber (1821), 5 B. & Aid. 161. 

(r) Thames and Mersey Marine Insurance Co. v. Hamilton, Fraser Co. (1887), 
12 App. Cas. 481, per Lord IIramwt.ll, at p. 492. 

(a) Davidson v. Burnand (1868), L. It. 4 0. T*. 117. In West India Telcqraph 
Co. v. Home and Colonial Insurance Go. (1880), 6 Q. B. D. 51, C. A., it was held that 
the destruction of a steamer caused by the explosion of her boiler under the usual 
pressure of steam was within the goneral clause either as being a loss due lo a 
peril similar to a peril of the soas, or to a loss by fire, but this view was dis¬ 
approved of in Thames and Mersey Marine Insurance Co. v. Hamilton, Fraser 
£ Co., supra. In the latter case the air-chamber of the donkey-engine of 
the stoamship Inchmaree burst owing to water being forced up into it through a 
valve being closed which ought to have been loft open, and it was held that the 
damage was not caused by a danger of navigation, or by a peril similar to perils 
of the seas, because tho damage was not of a character to which a marine 
adventure is specially subject, in consequence of this decision the so-called 
Inchmaree olause is generally inserted in policies on steamships. This clause 
expressly mokes the policy cover loss or damage “ through explosions bursting 
of boilors, breakage of shafts, or through any latetit defect in the machinery 
or hull, provided such loss or damage has not resulted from want of due diligence 
by the owners of the bhip, or any of them, or by the manager.” As to this 
clause, see Jackson v. Mumford (1902), 8 Com. Cas. 61; affirmed on other 
grounds (1904), 9 Com. Cas. 114, O. A.; Oceanic Steamship Co. v. Faber (1906), 
11 Com. Cas. 179, approved (1907), 13 Com. Cas. 28,0. A,; Hutchins Brothers v. 
Roycd Exchange Assurance (1911), 27 T. L. B. 217 (defective stern frame), affirmed 
(191-1), Times, 26th May, 0. A., approving the judgment of Walton, J., in 
Oceanic Steamship Co. v. Faber, supra; (1911) 27 T. L. B. 482, 0. A. 

(0 Thames and Mersey Marine Insurance Co. v. Hamilton, Fraser A Co., supra. 

(»‘) Thesti other losses are salvage charges, charges under a suing and 
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Sect. 18.— General Average. 

Sub-Seot. 1.— Statutory Provisions. 

877. A general average loss is a loss caused by or directly con* 
sequential on a general average act. It includes a general average 
expenditure as well as a general average sacrifice (v). 

There is a general average act where any extraordinary sacrifice 
or expenditure is voluntarily and reasonably made or incurred in 
time of peril for the purpose of preserving the property imperilled 
in the common adventure (a). 

Where there is a general average loss, the party on whom it 
falls is entitled, subject to the conditions imposed by maritime law, 
to a rateable contribution from tho other parties interested, and 
such contribution is called a general average contribution (b). 

Sub-Seot. 2. — General Average Erpenditure. 

878. An expenditure caused by or directly consequential on a 
general average act is called a general average expenditure, for such 
expenditure ir^.y proporly be considered as the coat of the general 
average act. "Thus a jettison of goods or the cutting away of a 
mast in time of peril, in order to save the whole of the property at 
risk, is a general average sacrifice. If at the time of peril salvors be 
employed at a certain remuneration to salve the whole of the pro¬ 
perty at risk (c), or if money be paid to pirates for the purpose of 
saving both ship and cargo, this expenditure constitutes a general 
average expenditure {<!). Again, where a vessel puts into a port 
of refuge for her own safety and that of the cargo on board of her, 
the inward expenses, including the chargos for towage, pilotage, 
harbour dues etc., are general average expenditure, inasmuch as 
they are the diroct consequences of the general average act of 
putting into port ( e). 

Sub-Seot. 3. —Essential Condition of the Sight to Contribution in General 

Average. 

879. The question what does or does not constitute a general 
average loss does not directly concern the law of maritimo 


labouring clause, particular ohargos (see pp. 455, 456, post), substituted charges 
(see p. 453, post), general average oharges and contributions (see infra). 

w) Marino Insurance Act, 1906 (6 Edw. 7, o. 41), s. 66 (1). 

a) Ibid., s. 66 (2). 

'bj Ibid., s. 66 (3). These provisions mainly embody the principles laid down 
by Lawrence, J., in Berkley v. Presgrave (1801), 1 East, 2^0, 228, and also in 
the judgments in Bvendeen v. Wallace (1884), 13 Q. B. D. 69, 0. A.; affirmed 
(1886), 10 App. Oas. 404. The law of general average, which owes its origin 
to the Rhodian laws, wa» incorporated in the Roman law and afterwards in 
the common law, and it may therefore now be considered as implied in the 
contract of affreightment; on this point see the judgment in Burton v. English 
(1883), 12 Q. B. D. 218, 223, and Wright v. Marwood (1881), 7 Q. B. D. 62,0. A. 

(c) Ocean Steamship Co. v. Anderson (1883), 13 Q. B. D. 651, 0. A.; reversed, 
without affecting the principle, sub rum. Anderson v. Ocean Steamship Co. (1884), 
10 App. Gas. 107; Kemp v. Halliday (1866), L. R. 1 Q. B. 520, Ex. Oh. 

(d) Marshall on Marine Insurance, 4th ed., p. 424. 

(e) See Bvendeen v. Wallace, supra. 
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880. A general average loss differs essentially from a particular 
average loss. The former is a loss voluntarily incurred for the 
common safety, and therefore made good by a rateable contribution 
from all the parties concerned in the adventure, whereas the latter 
is a loss fortuitously caused by a maritime peril, and has to be 
borne by tlie party on whom the loss originally fell (g). 

881- According to the statutory definition (h) (and herein English 
law differs from foreign law) the general average act must be an act 
done for rescuing the ship and cargo from a common danger, and 
it is not enough that its object was to insuie the successful com¬ 
pletion of the adventure. In short, according to English law, as 
soon as safety is attanied, general average ceases. Therefore, 
speaking generally, any expenditure which is incurred after the 
ship lias boon placed in safety must be borne by the owner of the 
particular interest which it was intended to benofit *i). 

882. Losses which are the direct consequences of a general 
average act are general average losses. Thus if holes are cut in 
the ship in order to got goods out for tlio sake of lightening her, 
or if water is thrown down a ship's hatches to extinguish an 
accidental fire, and other goods are damaged thereby, the loss or 
damage in each case is general averogo( j). 


(/) For a fall discn&Mon of this question, soe title Shipping and Navigation. 
It is sufficient hero to notice (see the text, infra. ) some of the more important 
oonsoquonccs of the statutory definitions stated on j>. 447, ante. 

(<j) Nesbitt v. Lushimjton (1792), 4 Term itep. 783. Tho remuneration paid by 
the shipowner for all services reasonably necessary for the common safety is a 
general average expenditure, if they are rendered under circumstances of an 
cxtiaordinary natuie, and at a time when both ship and cargo are alike placed 
in jeopardy. Thus wheie a ship has gono ashore, and the shipowner reasonably 
employs experienced persons to act m his place in tho interest of the whole 
adventure, their remuneration is an expenditure chargeable in general averugt 
(Rase v. Hank of Australasia, [1894] A. C. 687, disapproving Schuster V. Fletcher 
(1878), 3 Q. B. I). 418). 

(/<■) Marine Insurance Act, 1906 (6 Edw. 7, o. 41V, s. 66 (2); 6ee p. 447, ante. 

(0 Harrison v. Bank of Australasia (1872), L. JEt. 7 Exch. 39; Svensden v. 
ir«(7a(^(1884), 13 Q. B. D. 69,8 betseq.; affirmed (1885), 10 App. Oas. 404. Where 
n ship is forced to put into a port to repair damage done to her by a storm, and 
the master; having no other means of raising money, sells (as he is justified in 
doing) part of the .cargo to defray the expenses of repairs, the owner of the 
cargo sold does not theieby sustain a general average loss ( Powell v. Gudgeon 
(1816), 5 M. AS. 431; same point in Sarquy v. Hobson (1827), 4 Bing. 131, 
Ex. Ch. (accord); Hallett v. Wtqram (1850), 9 0. B. 5&0; Dobson v. Wilson (1813), 
3 Camp. 480). Whether this be also true where the damage to be repaired is 
directly occasioned by a general average act, or whether in such case the 
expenditure may be considered as the direct consequence of the general average 
aot, is a point which must still be oonsidered as open to doubt (Atwood v. Sellur 
(1880), 6 Q. B. D. 286, C. A.; Svendsen v. Wallace, supra; and see Plummer v. 
Wilaman (1815), 3 M. & S. 482). 

(.,') Whitecross Wire Co. v. Savill (1882), 8 Q. B. D. 653, C. A.; Papayanni and 
Jeromia y. Grampian Steamship Co., Ltd. (1896), 1 Com, Cm. 448. 
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883. The right of contribution above referred to (/c) is expressed Sect. 13 . 
to be subject to tho conditions imposed by the maritime law. One General 
of these is that, where the peril giving rise to the claim has been Average, 
occasioned by the fault of the claimant or his servant, ho himself is mghfoT 
precluded from recovering general average contribution. Thus to contribution, 
a shipowner’s claim for such conti ibution, a plea that the loss was Sublet to 
caused by tho vessel’s uuseaworthinoss is a*valid defonco (/). But conditions, 
this rule bars only the claim of the wrong-doer and not that of 

other innocent sufferers (m). 

A further condition is that general average contribution is not 
recoverable in respect of the jettison of goods loaded on deck, 
unless such loading on deck is in accordance with the common 
usage of trade on the voyage for which the goods are shipped (ah 

884. No claim for general average contribution can he sustained Sacrifice or 
unless the sacrifice or expenditure out of which it arises is of an expenditure 
extraordinary nature, or unless the expenditure is directly occa- j^eitrwrdi- 1 
hioned by a goneral average act. Tho shipowner agrees by the nary, 
contract of affreightment to give the use of his vessel, with all her , 
appliances, as well as the services of tho crew, to tho shippers or 
charterers for the entire voyage. For what he does in performance 

of that obligation, he has (speaking generally) no right to claim 
general avorago contribution. On the othor hand, he is not bound 
to expose the ship or her appliances to the risk of loss or damage 
by using thorn in a time of emergency for a purpose for which they 
wore not intended, nor to make an expenditure which is not only 
extraordinary in amount, but is incurred to procure some sorvico 
which is extraordinary in its nature (o). If, therefore, any part of 
the ship or her tackle be applied for tho common safety to some 
purpose different from its ordinary use the loss thence arising is a 
general average loss (p), as where the engines of a steamship are 
damaged whilst being worked ahead or astern in order to get Die 


Ik) fcJee p. 447, ante; Marino IiHtunnco Act, 190(5 (6 Kdw. 7, c. 11), s. 00 (3) 

(l) Schloss v. Heriot (18(53). 14 G. 13. (w. s.) 09; The httruk (1881), (i V. J>. 
127, 135, 137, C. A. ; Greenshielda , Coivie <(■ (.'o. v. Stephens <t Sons, [1908] 1 K. 33, 
51, 58, 61, C. A.; affirmed, [1908] A. C. 431. 

(m) Strang, Steel Co. y. S,ott (A.) Co. (1889), 14 Aj.p. Gas. 001, P. 0.; 
compare The Carron Park (1890), 15 I’. 14. 203 (negligence of .shipowner’s 
servants excepted); MiUlmrn ifc Co. v. Jamaica Fruit Importing and Trading 
Co. of London , [1900] 2 Q. B. 510, C. A. 

(») Wright v. Marwood (1881), 7 Q. B. D. 62, G. A.; Could v. Oliver (1837), 
■l Bing. (n. c.) 134; Milward v. Hibbert (1842), 3 Q. B. 120; compare Royal 
Exchange Shining Co. v. Dixon (1886), 12 App. Cas. 11. According to the York- 
Antwerp llules (see pp. 508 et a eg., post), “ no jettison of deck cargo shall be 
made good as general average, and every structure not built in with tho frame 
of tho vessel shall be oonsidortd to be a part of the deck of the vessel." 

(o) Robinson v. Price (1877), 2 Q. B. D. 91, 295, O. A. (use of spars as fuel) ; 
Wilson v. j Sank of Victoria (1867), L. It. 2 Q. B. 203, 212 (excessive consumption 
of coal); epicure, whether Wilson y, Raid; of Victoria, supra, might not have boon 
decided simply on the ground that the expenditure in question was not the 
result of a general average act and was incurred at a time when ship and 
cargo were In a Btate of physical safety, guerre also whether some dicta of 
Blackburn, J., at p. 212 (ibid. ), relating to substituted expenses, are consistent 
with Lee y. Southern Insurance Co. (1670), L. R. 5 C, P, 397. 

(/,) Berkley v. Prugrave (1801), 1 East, 220. 

0.1*—XYll, 
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ship off a bank (q), or spars are cut up to construct a rudder, or 
sails and cordage, to stop a leak (»■). 

885. Putting into a port of refuge for repairs which have been 
rendered necessary by sea perils, for the B&fety of ship and cargo, 
is a general average act; and the expense of doing so is a general 
average expenditure (»); but the question as to what part of the 
expenses incurred is chargeable to general average depends on 
whether the necessity for repairs itself arose from a general average 
act, and upon the contract of carriage, or policy of insurance, as the 
case may be (£). 


(i j) The Bona, [1893] P. 125, 0. A. 

(r) Phillips, Law of Insurance), s. 1299. Seo Harrison v. Bank of Australasia 
(1872), L. K. 7 Exch. 39, per Martin, B., at p. 49; Robinson v. Price (1877), 2 
Q. B. D. 91, 295, 0. A. 

(«) Phillips, Law of Insurance, b. 1320; Svendsen v. Wallace, (1881), 13 Q. B. D. 
69, 0. A, per Brett, M.B., at p. 78; affirmed (1885), 10 App. Cits 404 Seo 
Hamel v. Peninsular and 0> iental Hlea m Navigation Co ,, [1908] 2 K. B. 298. 

(<) Where a ship is compolloil by p . rils of the seas to put mt > a poit of refuge 
and oxponsoH aro incurred in entering llio port, while there, and in leaving it, 
the practice of the Association of Average Adjusters, in cases where the York- 
Antworp Buies (see infra) aio nut incoiporatud in tho policy, is as follows:— 
(a) Whou a sliip puts into a port of refuge in consoquence of damage which is 
itself the subject of general average, and sails tlionco with her original cargo, 
or a part of it, the outward as well as the inward port charges are troated as 
general average, and when cargo is discharged for the purpose of repairing 
such damage, the waiohouse rent and cost of reloading of the same, as well os 
the cost ol discharge, are treated as general average; (b) when a ship puts 
into a port of refuge in consequence of damage winch is itself tho subject of 
particular average (and not of general average), and when the cargo has boon 
discharged in consoquence of such damage, the inward port chargos and the 
cost of discharging tho cargo aro general avoi'.igo, tho warehouse rent of cargo 
is a particular charge on cargo, and tho cost of reloading and outward port 
chargos are a particular charge on freight. Buie (a) is taken from tho decision 
in Atwowl v. Sellar (1889), 5 Q. B. D. 286, 0. A. Buie (b) is taken fioin the 
decision in Sremisen v. Wallace (1885), 10 App. Gas. 404. Whother and to what 
oxtont, these rules strictly accord with tho existing law on tho subject is a some¬ 
what doubtful question ;\see title SnirriNQ ,vni> Navigation. With a view of 
hi inging about a uniformity of maritime law in all countries, cortain rules called 
the Now York aud Antworp Bulos, ortho York-Antwerp Buies (for whi< h see 
pp. 508 el hkj., post), wero framed at an International Congioss. These rules 
are very usually incorporated in contracts of affreightment and in policies 
of insurance, and they hare :he effect of excluding or modifying to a 
groat extent tho rules of the English law relating to general average. 
Questions as to whether a voluntary stranding gives rise to a general average 
loss, whether the sacrifice must ho successful, and questions as to the property 
on which contribution is to be levied and as to the mode in which the property 
sacrificed is to bq valued for the purpose of general average adjustment, ana 
many other like questions, belong to the law of shipping and not to that of 
insurance; see title Shipping and Navigation. In the cose of a general ship 
it is usual for the mastor, before he delivers the goods, to take a bond from the 
different consignees to secure the payment of their portions of the average when 
■the same shull be adjusted. As to the practice in these cases, and as to the 
bond which the master may require beloie delivery of the goods, see title 
Shipping and Navigation; Crooks v. Allan (1879), 5 Q. B. D. 38; Huth v. 
Lamport (1886), 16 Q. B. D. 735, 0. A.; Strang, Steel & Co. v. Scott (A.) Co. 
(1889), 14 App. Gas. 601, P. 0.; Nobel’s Explosives Co., Ltd. v. Sea(IV. Jt.i (1897), 
2 Com. Gas. 293. 
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Sub-Seot. 4. —Liability of Underwriters in respect of General Average. 

886 . The underwriter on a marine policy is liable in respect of 
a general average loss to the following extent. 

Subject to any provision in the policy, where the assured has 
incurred a general average expenditure he is not entitled to recover 
from the insurer the whole of the expenditure, but only the pro¬ 
portion of the loss which falls upon him. On the other hand, in the 
case of a general average sacrifice (as distinguished from general 
average expenditure) the assured may recover from the insurer the 
whole amount of tho loss, the insurer being subrogated to the 
rights of tho assured in respect of his right of contribution from 
the other parties liable to contribute (a). Thus in the cases of 
jettison of goods or of cutting away of a mast, the owner of the 
goods in the one case and the shipowner in the other can recover 
the full amount of the loss from the underwriter (6). But where 
there is a general average expenditure, for instance, that of putting 
into a port of refuge, the shipowner is not entitled to recover the 
whole of it, but only that part which he himself has to bear in 
respect of his own interest as shipowner (c). 

Again, subject to any express provision in the policy, when the 
assured has paid, or is liable to pay, a general average contribution 
in respect of the subject insured, he may recover therefor from the 
insurer (d). Thus if goods are jettisoned, the shipowner who has 
to pay a general average contribution can recover the amount 
thereof from his insurer. 

But in the absence of express stipulation, the insurer is not liable 
for any general average loss or contribution, where the loss was not 
incurred for the purpose of avoiding or in connection with the 
avoidance of a peril insured against (e). Thus if in a marine policy 
the peril of fire is excepted, damage done by pouring water into the 
hold of the ship for the purpose of extinguishing a fire that breaks 
out in her when in dock, though a general average loss, would not 
be one in respect of which the insurer would be liable (/). 
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Sub-Seot. 6.—Liability where Ship and Cargo belong to same Person. 

887 . There are certain cases in which tho insurer may be liable Case where 
for general average although the different interests insured do not ^r'obeion 
belong to different parties, and therefore no general average con- tommo 0 ° U 
tribution is actually payable. Where ship, freight and cargo, or person, 
any two of those interests, are owned by the same assured, the 
liability of the insurer in respect of general average losses or con¬ 
tributions is to be determined as if those subjects were owned by 
different persons ( g ). Therefore, if ship and cargo belong to the 


(a) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 66 (4); Dickenson y. 
Jardine (1868), L. R. 3 C. P. 639. 

! b) Dickenson y. Jardine, supra, 
cj The Mary Thomas, [1894] P. 108, 0. A. 
d) Marine Insurance Act 1906 (6 Edw. 7, c. 41), s. 66 (6). 
e) Ibid., s. 66 (6). 

/) As to the amount for which underwriters ore liable in respeot of general 
average, see further p. 471, post. 

(g) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 66 (7), which embodies 

Q 2 _ 
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same person, and the thing sacrificed be part of the ship, the 
assured can sue the underwriter on ship only for the ship’s pro¬ 
portion of the loss, and the underwriter on cargo is liable to 
indemnify him against so much of the loss as is properly attributable 
to cargo (h). 

Sub-Sect. G .—Place of Adjustment, 

At 

888. The proper place for the adjustment of general average is 
the ship’s port of destination or discharge (i). If the adventure be 
broken up at an intermediate port, either by necessity or by consent 
of the parties, that port is the proper place for adjusting the general 
average (k), and if the port in which the adjustment is made bo a 
foreign port, such adjustment is called a foreign adjustment. The 
shipper of goods, inasmuch as he must be taken to assent to general 
average as a known maritime usage, is, by assenting to it, also 
deemed to have agreed to its adjustment at the usual and proper 
place; and such fldjus u ment is conclusive on the parties to the 
contract of affreightment, both as to the items and as to their 
apportionment upon the various interests, although it may be 
different from what our own law would have made if the adjust¬ 
ment had been settled in our own poits (l). There is, however, 
one exception to this general rule; it is where the loss declared by 
the adjustment to be general average does not arise from any of the 
perils covered by the policy (in). 

Sub-Sect. 7. —Foreign Adjustment Clause. 

889 . It has become the regular practice to insert in policies 
a special clause called the foreign general average clause, by 
which express provision is made for the contingency of an 
adjustment being made abroad. This clause was substantially 
in the following form:—“General average and salvage charges 
payable as per official foreign adjustment if so made up, or per 
York-Antwerp Rules if in accordance with the contract of affreight¬ 
ment.’’ The effect of this clause is to make the underwriter liable 


the luw laid down in Montgomery A Co.y. Indemnity Mutual Marine Insurance 
On , [1902] 1 K. B. 734, 0. A., whore the judgment in The lirigclla, [1893] 
L\ 189, was disapproved. 

(/i) Montgomery & Co. v. Indemnity Mutual Marine Insurance Co., supra, at 
p. 741. 

(i) Simonds v. While (1824), 2 B. & C. 805. 

(/e) As to what justifies the termination of the voyage at an intermediate 
port, see Mavra v. Otpxtt Mat ine Insurance Co. (1875), L. R. 10 C. P. 414, Ex. Ch.; 
Hilly. Wilson (187!)), 4 0. P. D. 329; and see Fletcher v. Alemnder (18G8), 
L. R. 3 0. P. 375, 382 

S Simonds v. ll'Atle, supra, at p. 813; iJcUghsh^y. Davidson (1824), 5 Dow. 

y. (k. B.) 6; Mavro v. Ocean Marine Insurance Co., sujira. 

(m) Hams v. Scarartiani/a (1872) L. R. 7 0. P. 481, 489,490; Nevuman v. Cazalet 
("undated), 2 Park on Marino fnsuvaneo, 8th ed,, p. 900; Walpole v. Ewer (1789), 
2 Park on Marine Insurance, 8thed.,p. 898; Pottery. TFAt£wwwe(1815), 4M.&S. 
141. The Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 66 (G), seems 
to be intended to embody the law laid down in the judgments in Harris v. 
Scuramanga, supra, to the effect that if a general average loss has been caused 
by a peril expressly excepted by the policy the underwriters would not be liable 
in respect thereof, whatever might be the tenor of the foreign adjustment. 
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in accordance with the foreign adjustment even where the loss 
declared by such adjustment to be the subject of general average 
was not incurred in connection with any of the perils covered by 
the policy (n). 

It sometimes happens that according to the law of the foreign 
country tho question as to what losses are general average losses 
is to be determined by the terms of the contract of affreightment. 
In sucli case the underwriter on a policy containing the foreign 
average adjustment clause is bound by the terras of tho charter- 
party although those terms differ from what is the ordinary law of 
the country to which the port of destination belongs (o). 

890. The foreign adjustment, when made in accordance with 
the law of the foreign port, binds the assured as well as the insurer, 
and the former cannot recover from tho underwriter, as particular 
average, or otherwise, what the foreign statement has declared to 
bo recoverable as general average by a contribution of the other 
interests. The assured is not at liberty to approbate and reprobate; 
ho cannot tales tho benefit of the foreign law and claim general 
avorage in accordance with the foreign adjustment, and at the same 
time repudiate the foreign statement for the purpose of claiming 
particular avorage against his insurer; he is bound for all purposes 
by the foreigp statement as to what expenses wore incurrod on 
behalf of ship and cargo (p). 

Suu-Seot. 8.— Substituted Extensa. 

891. Certain expenses, called “ substituted expenses,” which 
are in fact not incurred at all, are allowed in general average 
or otherwise as if they had been incurred. These are allowed 
upon tho principle that where the assured is in a position 
to take certain measures for which his insurers would be 
liable, but instead of doing so adopts more expensive measures for 
which tho latter are not liable, ho is entitled to recover from them 
the amount for which they would havo been liable had he chosen to 
take the less expensive courso. If or example, wheio cargo which 
has been unloaded at a port of refuge instead of being reloaded 
and carried to its destination in the ship, as it might he, is forwarded 
by rail at a greater expense, the underwriter on freight, though not 


(n) TTarris v. Scuramanya (1872), L. E. 7 C P. 481, 489, 496; and seo Hick 
v. London Assurance (ffoternor <fc Co.) (1897)), 1 Com. Gas. 244. As to the rule, 
wlmro tho foreign adjustment clause is excluded, see p. 4o2, ante. 

(a) Be Hart v. Campania A nonima de Seguros “ Aurora [1908] 2 K.-B. 503, 
0. A. On account of this decision a new foreign average adjustment clause, 
which is as follows, has recently been framed:—“ General average and salvage 
to bo adjusted according to the law and practice obtaining at tho place whore 
the adventure ends, as if the contract of affreightment contained no spocml 
terms upon the subject; or if (he contract of affreightment so provides, accord¬ 
ing to York-Antwerp Buies, or in tho case of wood cargoes, York-Antwerp Buies 
omitting the first word of Buie I. (" No ”); but, in all matters not specifically 
referred to in York-Antwerp Buies, I. to XVII. inclusive, the adjustment shall 
be in accordance with the law and practico obtaining at the place where the 
adventure ends, and as if the contract of affreightment contained no special 
terms upon the subject.” For the York-Antwerp Buies, see pp. 608 et nj., 
post. 

(p) The Mary Thomas, [1894] P. 108, 0. A. 
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liable for the entire railway freight, is liable for the amount which 
it would have cost to reload the cargo in the Bhip ( 5 ). 

Similarly where a vessel puts into a port of refuge and has to be 
lightened, if the cargo, in place of being landed and warehoused, is 
discharged into lighters for storage and is subsequently reshipped, 
the sum payable for the hire of the lighter is divided between 
general average, cargo and freight (r). 

Sect. 14. — Measure of Lose for winch Insurers are Liable. 

Sub-Sect. 1. — Insurable Value. 

892. Under a valued policy, the amount recoverable in respect 
of a total loss of the subject-matter insured is (not taking into 
account any sum recoverable under the suing and labouring 
clause) the amount fixed by the valuation (a). 

Under an unvalued policy, the amount recoverable in respect of a 
total loss is (again not taking into account any sum recoverable 
under the suing and labouring clause) the value which the subject- 
matter is deemed to have for the purpose of insurance, and it is called 
the insurable value (s). In policiea on ship or goods it is generally 
assumed that tho object of the insurance is to put the assured, in 
the event of loss, in the same position as he would have occupied if 
he had never embarked on the insured adventure. But this assump¬ 
tion cannot, from the nature of the case, apply to policies on profits, 
commissions, freight etc., nor to valued policies on ship or goods. 

893. The Act (t) provides with respect to insurable value that:— 

Subject to any express provision or valuation in the policy, the 

insurable value of the subject-matter insured must be ascertained 
as follows:— 

( 1 ) In insurance on ship, the insurable value is the value, at 
the commencement of the risk, of the ship, including her outfit, 
provisions and stores for the officers and crew, money advanced 
for seamen’s wages, and other disbursements (if any) incurred to 
make the ship fit for the voyage or adventure contemplated by the 
policy, plus the charges of insurance upon the whole ( u ) ; 

The insurable value, in the case of a steamship, includes also 
the machinery, boilers, and coals and engine stores if owned by 
the assured, and in the case of a ship engaged in a special trade, 
the ordinary fittings requisite for that trade («) ; 


(a) Lee v. Southern Insurance Co. (1870), L. B. 6 0. P. 397. 

(r) For the'provision in the York-Antwerp Buies on this subject, see p. 509, 
post. Ajb to the amount for which underwriters are liable in rospeot of general 
average, see p. 471T post. 

(«) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 68. The propositions in 
the text are of course subject to the provisions of the Act, and to any express 
provision in the policy (ibtd.). In fact, the sum recoverable under the suing 
and-labouring clause is never included in the amount recoverable under a loss, 
whether total or partial, because the claim under that clause is considered to be 
wholly distinct from the olaim in respect of a loss under the polioy. See Lohre v. 
Aitchison (1878), 3 Q. B. D. 558, 0. A., per Brett, L.J., at p. 56?; reversed 
in part, but without affecting the passage cited, sub mm. Aitchison v. Lohrt 
(1879), 4 App. Gas. 755. 

' (0 Marine Insurance Act, 1606 (6 Edw. 7, a 41), s. 16. 

(u) Ibid., s. 16 (1). As to what was deemed to be covered by the word 
" ship ” previous to the Aot, see Roddick v. Indemnity Mutual Marins Inevrancs 
do., (.1895] 2 u. B. 380, 383. 0. A. 
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(2) In insurance on freight, whether paid in advance or other¬ 
wise, the insurable value is the gross amount of the freight at the 
risk of the assured, plus the charges of insurance {v); 

(8) In insurance on goods or merchandise, the insurable value 
is the prime cost of the property insured, plus the expenses of and 
incidental to shipping and the charges of insurance upon the 
whole (a); • 

(4) In insurance on any other subject-matter, the insurable 
value is the amount at the risk of the assured when the policy 
attaches, plus the charges of insurance ( b ). 

894. As regards the above provision numbered (1), there seems 
little doubt but that the term “ at the commencement of the risk ” 
means at the commencement of the risk at each stage of the voyage, 
and that therefore on a policy “at and from” the insurable value of 
the ship would comprise her outfit, provisions, and stores etc. at 
the commencement of the voyage, and not merely at the time when 
the policy attached. 

As regards the above provision numbered (8), the prime cost of 
goods is generally evidenced by the invoice price (c). 

In all the above provisions the charges of insurance are men¬ 
tioned, and it is expressly enacted that the assured has an insurable 
interest in the charges in any insurance he may effect (cl). The 
mode in which these charges are insured is as follows:—If the 
premium of insurance, together with the stamp duties and other 
charges of insurance, amount to r per cent., and if the loss amount 
to a sum S, then the total amount required to be insured would 
be s X isrbW- 

Sub-Sect. 2.— Particular Average, J‘articular Chargee ; Salvage Charges ; the 
Suing and Labouring Clause; the Memorandum in the Policy. 

(i.) Particular Average; Particular Charges, Salvage Charges. 

895. A particular average loss is any partial loss of the 
subject-matter insured, which is not a general average loss (/). 
Thus if part of the goods be lost, or if the ship be damaged, 


(v) Marine Insurance Act, 1908 (6 Edw. 7, c. 41), s. 16 (2). This was the law 
previous to the Act ^Forbes v. Aspinall (1811), 13 East, 323, 326; Palmer v. 
Blaclcburn (1822), 1 Bing. 61). In United States Shipping Co. v. Empress 
Assurance Corporation, [1907J 1 K. B. 2fi9, Cdannell, JT., held that a chatterer 
who sub-let the ship was entitled to recover the whole height without deduction 
of the chartered freight which he would have had to pay the shipowner. 

(a) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 16(3). 

(5) Ibid., s. 16 (4). 

(c) As regards the invoice price of goods shipped from a foreign port and 
oxpiessed in the currency of a foreign country, see 1 Magens, Essay on In¬ 
surances, b. 40; 2 Phillips, Law of Insurance, s. 1231 ; Thellusson v. Benevk 
(1793), 1 Esp. 77 ; and Arnould on Marine Insurance, s. 366. 

(d) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), e. 13. 

(e) See Arnould on Marine Insurance, ss. 362, 363. It may be easily shown 
by algebra that the effect of applying the above formula is to enable the 
assured to recover the premium on the premium down to the total extinction 
of the risk. 

(/) Marine Insurance Act, 1606 (8 Edw. 7, o. 41), s. 64 (1). As to general 
average losses, see pp. 447 et seq., ante. 
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Particular 
charges; 
salvage 
charges. 

Distinction 
between the 
above classes 
of expenses. 


Whether 
recoverable 
under suing 
and labouring 
clause. 


Clause is a 
supplemen¬ 
tary 

agreement. 


by a peril insured against, such loss or damage, when not 
caused by a general average act so as to constitute a general 
average loss, is a particular average loss (g). “ Particular average ” 
does not include expenses incurred by or on behalf of the assured 
for the safety or preservation of the subject-matter insured. Such 
expenses are eithor general average or salvage charges, or they are 
so-called “particular charges.” 

896. It is important to notice carefully the distinction between 
these three classesof expenses. General average charges have already 
been dealt with (It). The term “ salvage charges ” means the charges 
which are recoverable undor maritime law by a salvor independently 
of contract. The right to these is wholly dependent upon the 
success of the salvago operations (i); they do not include the 
expense of services in the nature of salvage rendered by the assured 
or his agents, or by any person employed for hire by them for the 
purposes of averting a peril insured against. Such expenses, where 
properly incurred, may be recovered as particular charges, or as a 
general average loss, according to the circumstances under which 
they were incurred ( L). Thus expenses incurred for the preservation 
or safety either of ship or cargo, or freight, and not of tho whole 
property at risk, are particular charges, and are neither general 
average, nor particular average, nor salvage charges. 

Subject to any express provision in the policy, salvage charges 
incurred in preventing a loss by perils insured against may be 
recovered as a loss by these perils, and aro not recoverable under 
the suing and labouring clauso (l). As will be seen (m), particular 
charges are recoverable under that clause. 

(ii.) The Suing and Labouring Clause (n). 

897. As to this clause the following points aro to bo noticed :— 

The clause is an agreement supplementary to and distinct 

from the contract contained in the body of the policy, its object 
being to encourage tho assured, in case of accident, to take all 
necessary steps for the preservation of tho jiroporty insured. For 


(t/) In Kvlston v. Empire Insurance Co. (I860), L. R. 1 0. T\ 53o, it was 
fouud by a special jury that in the business of marine insurance pmticular 
avorage denotes actual damage done to or loss of part of the subject-matter of 
tho insurance, but that it does not include any oxponsos incun ed in recovering 
or preserving the property insured, which were termed particular charges. 

Ch) See pp. 447 et seq., ante. 

It) See title Shipping and Navigation. 

(7e) Marine Insurance Act, 1900 (0 Edw. 7, c. 41), s. 65 (2) ; Aitchison v. 
Lohre (1S79), 4 App. Cns. loo. The distinction between maritime salvage which 
is independent of contract, and salvage services gendered under a contract, 
must often be one of great nicoty, inasmuch as no one has a right to render 
salvage services to a ship against trie will of tho master. 

S Marino Insurance Act, 1906 (6 Edw. 7, c. 41), s. 65 (1); Aitchison v. 
e, supra. As to the conditions under which salvago remuneration is 
claimable and as to the amount recoverable therefor, see title Shipping and 
Navigation. 

(»*) See p. 457, post. 

(n) This clause is set out in tho form of Lloyd's polioy, note (p), p. 340, 
ante. 
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this purpose the underwriters agree that any such action Bhall be 
without prejudice to the insurance or to the notice of abandonment 
in the case of a constructive total loss, and also to contribute to any 
expenditure incurred for the purpose of averting impending loss. 
It is because the clauso is supplementary to and distinct from the 
contract contained in tho body of the policy that the assured can 
recover in respect of a single loss, not only the whole amount 
insured, but also in addition to it the expenses incurred under the 
clause (o). 


Skot. 14. 
Measure 
of Loss 
for which 
Insurers 
are Liable. 


898. The clauso covers particular charges and not a general Covers 
average loss, because by its very terms it is confined to expenses P^ t r Ic e ular 
incurred for the safety and preservation of the particular proporty 
insured, and does not comprise expenses incurred for the safety 
of the whole adventure (p). 


899. It does not cover maritime salvage charges, because But not 
maritime salvage services, as distinguished from services in the maritime 
nature of salvage rendered under an agreement, are not rendered "JrirgwL 
by the assured, thoir factors, servants, and assigns. Maritime 
salvage charges, therefore, are recoverable only under tho head of a 
loss by a peril insured against, and cannot bo recovered in addition 
to the sum insured (</). 


900. Although the provision in the suing and labouring 
clause is of a permissive character, it is nevertheless the duty of 
the assured and his agents, in all cases, to take such measures as 
may be reasonable for tho purpose of averting or minimising 
a loss (?•). 


Duty of tbs 
assured to 
take proper 
Rteps to safe, 
guard the 
property. 


(o) Sec Marine Insurance Act, 1906 (6 Edw. 7, c. 41), h. 78 (1); Lohrev. 
j4ifcAi8on(187S), 8 Q. U.D. 658,0. A., per 15u kit, L J., atp. 567; and m tho judg. 
mont in the same erst) m tho llouso of Lords, sub nom Attclnsan y. J,nitre (1879), 
4 App. Cas. 755, per Lord Elackjiuiiy, at p. 768. Tho suing and labouring 
clauso does not cover the costs inclined by the assured in succet.' hilly defending 
an action brought against thorn to recover a lo^s in respect of which the under¬ 
writers would have been liable under the running down clause (see p. 411, ante) 
(Kenoe v. Fox (1869), L. E. 4 0. 1*. 665, Ex. Ch.) Nor does it apply to an 
insurance effected by a carrier of goods, not upon tho cargo itself, but in order 
to protect himself from liabilities which he might incur as carrier (Canard 
Steamship Co. v. Marten, [1908] 2 IC. 11. 511, C. A.). 

(p) Marino Insurance Act, 1906 (G Edw. 7, c. 41), s. 78 (2), (3). 

(g) Ibid,, b, 78 (2). Reo judgment of Lord llLACKiimiN in Aitchisnn v. Lohre, 
supra; Dixon v. Whitworth, Dixon v. Sea Insurance Co. (1880), 4 Asp. M. L. C. 
327, C. A. 

(r) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 78 (4), which seems to 
be taken from a dv turn in the judgment in Currie & Co.‘ v. Bombay Native 
Insurance Co. (I860), L. It. 3 P. C. 72, 81, 84. In Kidston v. Empire Marine 
Insurance Co. (1867), L. E. 2 C. P. 357, Ex. Ch., Kelly, C.B., at p. 365, in 
delivering the judgment oi* tho Exchequor Chamber, said that, although not 
unreasonable, it had never been hold to bo law in this country that if the 
owner of freight fails to earn it by his own dofault ho should bo disentitled 
to recover it as against tho insurer. The Marine Insuiance Act, 1906 (G Edw. 
7, c. 41), s. 78 (4), must be road in connection with s. 55 (ibid.), and it romains 
to be decided whether it enables the underwriter, who is liable for a loss, to 
counter-claim damages for a breach of duty on the part of the assured or his 
agents in not taking reasonable stops in order to avert or minimise the loss, or 
if not, what other effect is to be given to this provision. It seems clear that 
he cannot recover, under the suing and labouring clause, expenses which he 
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randum : 

(I.) Unless 
general; 


Insurakce. 

901. The occasion upon which the suing and labouring ol&use 
comes into force is the happening of any loss or misfortune covered 
by the policy; if it be not covered by the policy the clause has no 
operation. For instance, if a ship insured free of capture be in 
danger of being taken by an enemy, and the assured or his servants 
take steps to prevent the capture, this will not fall within the 
terms of the clause, and no charges incurred for this purpose will 
be recoverable. Similarly if the policy is one against total loss 
only, and there is danger, not of a total loss, but only of a partial 
loss, the expenses incurred to prevent such partial loss are not 
recoverable under the clause («). But, if goods are insured free of 
average, or free of average under 5 per cent., and there is a danger of 
a total loss or a loss exceeding 5 per cent., which is averted by the 
action of the assured or his servants so that the resulting loss is not 
covered by the policy, the expenses so incurred to avert the loss may 
be recovered under the suing and labouring clause, although the 
actual loss cannot be claimed (a). 

(iii.) The Memorandum in ihe Policy. 

902. There are certain commodities which by their nature are 
liable to be easily damaged by ordinary perils of the seas, and there 
are other subject-matters of insurance as to which it may be 
difficult to ascertain whether small losses are occasioned by the 
perils insured against or by the inherent vice of the subject-matters. 
It is for this reason that the clause known as the “ memorandum ” 
is inserted at the foot of Lloyd’s policy ( b ). 

903. As to the words by which the enumerated articles are 
described in the memorandum, it lias been decided that the word 
“ corn ” includes “ malt ” (c), peas and beans (d), but not rice ( e); 
and that the word “ salt” does not include saltpetre (/). Evidence 
of usage is admissible to determine what is included in the 
description of the articles mentioned in the memorandum^). 

904. The following points are to be noticed as to the construc¬ 
tion of the memorandum, or of clauses similar in effect:— 

The term at the end of the memorandum “ unless general ” 

has incurred in saving or protecting the properly ( Crouan v. Stamer, [1904] 
1 K. B. 87). 

(«) Great Indian Peninsula If ail. Co. v. Saunders (1862), 2 B. & S. 266, 
Ex. Ch .; Booth v. Gair (1863), 16 0. B. (n. s.) 291. In tho latter case the court 
proceeded, whether rightly or wrongly, on the ground that there was no risk 
of a total loss to tho goods. 

(a) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 78 (1); Kidston v. Empire 
Insurance Co. (1866), L- It. 1 0. P. 636, per Wiu.es, J., at pp. 642—644; affirmed 
(1867), L. B. 2 C. P. 367, Ex. Ch.; approved Meyer v.'Balli (1876), 1 C. P. D. 358. 

1 b) For the text of tho clause, see note (p), p. 340, ante, 
c) Moody v. Surridge (1794), 2 Esp. 033. 

a) Mason v. Skurray (1780), 1 Park on Marine Insurance, 8th e<L, pp. 246, 

!. 

S I Scott v. Bourdillion (1806), 2 Bos. & P. (n. b.) 213. 

’) Joumu v. Bourdieu (1787), 1 Park on Marine Insurance, 8th ed., p. 246. 

) As to usages generally, see title Custom and Usages, Yol. X., pp. 249 
et $eq., 297 tt seq. As to admissibility of evidence of usages, Bee ibid., p. 260; 
and pp. 344 et seq., ante. 



Part I.—Marine Insurance. 


bwjtJ u. 

Measure 
of Loss 
for which 
Insurers 
are Liable. 


means that the underwriter is not liable for a partial loss of or 
damage to the subject-matter insured, unless the loss or damage 
be in the nature of general average, but that for losses of the latter 
character ho is liable ( h ). Moreover, where in the memorandum 
or any other clause in the policy the subject-matter is warranted 
free from particular average (»), either wholly or under a certain per¬ 
centage, the insurer is nevertheless liable* for salvage charges, and 
for particular charges and other expenses properly incurred pursuant 
to the provisions of the suing and labouring clause in order to 
avert a loss insured against (;). 

905. In the case of a voyage policy, successive distinct par- (ii.) Bucces- 
ticular average losses, whether on ship, freight, or cargo, occurring s ” r ® j. 0886 " 
during the voyage may be added together, so that if the aggregate together ; 
exceeds the specified percentage the underwriter will be liable ; but 

in the case of a time policy, the shipowner cannot add together all 
the losses that have occurred during the insured period; he can 
only add together such average losses as have occurred on the same 
voyage (k). 

906. Unless the policy otherwise provides, where the Bubjec't- 
malter insured is warranted free from particular average, under 
a specified percentage, a general average loss cannot be added to 
particular average loss to make up the specified percentage ( l ). 

907. For the purpose of ascertaining whether the specified 
percentage has been reached regard must be had only to the actual 
loss suffered by the subject-matter insured. Particular charges and 
the expenses of and incidental to ascertaining and proving the loss 
must be excluded (m). 

908. The specified percentage is' calculated not on the whole (v.) Basis of 
amount at risk under the policy, but only on that which was at calculation ; 
risk at the time of the loss (n). 

909. Upon articles enumerated in the 5 per cent, clause in (vi.) Calcula¬ 

tions upon 
articles 

(A) Wilson v. Smith (1764), 3 Burr. 1550; Price <& Go. v. A 1 Ships' Small or 

Damage Insurance Association (1889), 22 Q. B. D. 580, 0. A. vtSue* 

(t) Sometimes insurances are e floated “liablo for total loss only.” This g ’ 

clause is held to mean liable only in case of total loss, and to be equivalent to 
the clause "free of particular average." See judgments of Willes, J., and of 
the Exchequer Chamber, in Kidston v. Empire Insurance Co. (1866), L. R. 1 
0. P. 535; (1867), L. R. 2 C. P. 357 ; and of the Court of Queen’s Bench 
delivered by Blackburn, J,, in Great Indian Peninsula Pail. Co. v. Saunders 

f l86l), 1 B. & S. 41, at p. 50 ; Dixon v. Whituoorth, Dixon v. Sea Insurance Co. 

1880), 4 Asp. M. L. 0. 138, 327, 0. A. 

(/) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 76 (2), Schcd. I., r. 13 
(«.e., a total loss, or a less amounting to the specified percentage ; see p. 458, 
ante). It follows that, although salvage charges aro recoverable as a loss by 
perils insured against, they do not constitute a particular average loss. 

(A) Stewart v. Merchants Marine Insurance Co. (l885), 16 Q. B. D. 619, 0. A.; 

Price «fc Co. v. A 1 Ships' Small Damage Insurance Association, supra, at p. 589. 

(1) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 76 (3), adopting the 
decision in Price & Co. v. A 1 Ships’ Small Damage Insurance Association, 
ora. 

m) Marine Insurance Act, 1906 (8 Edw. 7, c. 41), s. 76 (4). 
n) Rohl v. Parr (1796), 1 Esp. 445. 


(iii.) General 
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(vli.) Where 
the contract 
is or is not 
severable; 


(▼ili.) Mean¬ 
ing of “ unless 
stranded” ; 


the memorandum the proportion of damage is calculated upon the 
amount of each specified article taken separately, the meaning of the 
memorandum being that sugar shall be free of average under 5 per 
cent., hemp free of average under 5 per cent. etc. ( o ). But where, 
as in the 8 per cent, clause, the rest of the cargo, under the general 
term "all other goods,” is warranted free of average, without any 
specification of distinct classes, it seems that the percentage of 
damage is calculated on their aggregate value, except in the case of 
articles separately valued in the policy (p). But the mere fact of 
articles of the same description being made up in separate packages 
is not enough, in the absence of a stipulation to the contrary, to 
allow the specified percentage to be calculated on each packago ( q ). 
For this reason stipulations are often introduced into the policy, 

as, for examplo, in the case of a steamer, “ hull valued at £ -, 

machinery at £ -, to pay average on each as if separately 

insured” : or, in case of goods, “to pay average on each species, 
as though separato interests separately insured ”; “ to pay average 
on ten, fifteen or twenty hogsheads, succeeding numbers,” or, 
“ running landing numbers, as if etc.,” as before. Where no such 
stipulations are introduced in the policy the assured may at his 
option calculate the percentage either on the whole amount or on 
the separate specified packages or interests (r). 

910. More generally, where the subject-matter insured is 
warranted free from particular average, the assured cannot recover 
for a loss of part, other than a loss incurred by a general average 
sacrifice, unless the contract contained in the policy bo apportion- 
able ; but if the contract be apportionable, the assured may recover 
for a total loss of any apportionable part (.?). 

911. The memorandum contains at the end of it the clause 
" unless stranded.” The meaning and effect of this clause is that 
where the ship has stranded, the insurer is liable for the excepted 
losses, although the loss is not attributable to the stranding; 
provided that when the stranding takes place the risk has attached, 
and, if the policy be on goods, that tho damaged goods are on 
board (t). But the stranding of a lighter in which goods are 
conveyed from ship to shore is not, in the absence of a stipulation 
to the contrary, within the exception («). 

(o) Stevens, Essay on Average in Marine Insurance, p. 223 

(p) Phillips, Law of Insurance, e. 1878. 

(g) 1 Magens, Essay on Insurances, s. 61 ; Stevens, Essay on Average in 
Marine Insurance, v. 224. 

Hagedorn v, Whitmore (1816), 1 Stark. 157. 

Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 76 (l). 

(<) Ibid., Sched. I., r. 14, adopting tho deoirion^ in Burnett v. Kensington 
(1797), 7 Term Rep. 210; Bowring v. Emslie (1790), cited in 7 Term Eep. 215 ; 
Thames and Mersey Marine Insurance Co. y. Pitts, Bon A King, [1893] 1 Q. B. 
476 ; Roux v. Salvador (1835), 1 Bing. (n. C.) 526; The Alsace Lorraine, [1893] 

209. As to the meaning attached by usage to a clause " warranted free 
finm particular average and loss unless caused by stranding etc.,” see Otago 
Farmers' Co-operative Association of New Zealand v. Thompson, [1910] 2 IT. B. 
146 foargo condemned by sanitary authority—evidence of usage) 

(tt) Hoffman v. Marshall (1835), 2 Bing. (n. c.) 383 Thames and Mersey 
Marine Insurance Co. y. Pitts, Son King, supra. 
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912. A ship is not stranded within the meaning ol the memo¬ 
randum if she merely touches on the obstructing object, whether 
rock, bank, or whatever other nature, without remaining fixed 
upon it for some space of time, but, on the other hand, if she settles 
down in a quiescent state this is stranding, and the amount of 
damage sustained by the ship has nothing to do with the question 
of stranding or no stranding (v). There is no stranding where the 
ship takes the ground in the ordinary course of navigation (a). 
But where the taking of the ground does not happen solely from 
those natural causes which are necessarily incident to the ordinary 
course of navigation in which the ship is engaged, but either wholly 
or in part, from some accidental or extraneous cause, there is a 
stranding ( b ). So where by temporary circumstances the bottom 
of a harbour is in a different condition to its ordinary state, 
and a vessel takes the ground in a different manner than that 
which was intended, she is stranded within the meaning of the 
memorandum (c). 

913. Finally, it is important to notice that the warranty con¬ 
tained in the memorandum is au exception from the underwriter’s 
liability under the policy, and that therefore, unless there are words 

(v) M’Dougle v. Royal Exchange Assurance (1816), 4 Camp. 283 ; 4 M. & S. 
003; Dobson v. Bolton (1799), 1 Park on Mamie Insurance, 8th ed., p. 239; 
Baker v. Towry (1816), 1 Stark. 436; Harman v. Vavx (1813), 3 Camp. 429, 
overruling Baring v. Henlcle (1801), 1 Marshall on Marino Insurance, 3rd ed„ 
p. 232. A policy insuring against tho loss of a vessel by “ grounding or strand¬ 
ing ” does not cover a loss of tho sinking of tho vessel in deep water (Bafcer- 
Whileley Coal Co. v. Marten (1910), 26 T. L. It. 314). 

(a) Wells v. Ilopwood (1832), 3 11. & Ad. 20, per Taxjnton, J., at p. 27, per 
Pawck, J., at p 29, and per Lord Tentekden, C.J., at p. 34; Corcoran v. 
Gurney (1S53), 1 E. & 11. 456, per Lord Cami'IIele, C.J., at p. 461; Krngsford 
v. Marshall (1832), 8 lluig. 458,per Tinea r,, O.J., at p. 463; see also Hearne v. 
Edmunds (1819), 1 Brod. & Bmg. 388; Magnus v. Buttemer (1852), 11 C. B. 876. 

(5) Carruthers v. Sydehotham (1815), 4 M. & S. 77 ; Fletcher v. Inylis (1819), 
2 B. & Aid. 315; Bayner v. Qodmond (1821), 5 B & Aid 225; Barrow v. Bell 
(1825), 4 B. & C. 736; Bishop v. Pentland (1827), 7 B. & C. 219. 

(c) De Mattos v. Saunders (1872), L. It. 7 C. P. 570; Letch ford v. Oldham 
(1880), 5 Q. B. D. 538, C. A.; compare Wells v. Hopwood, supra; Corcoran 
v. Gurney, supra. The more modern form of marine policy extends the 
exceptions contained in the memorandum in Lloyd’s policy by the insertion of 
the following clause, or some other similar form:— 

“ Warranted free from particular average, unless the vessel or craft be 
stranded, sunk, or burnt, each craft or lighter being deemed a separate 
insurance. Underwriters, notwithstanding this warranty, to pay for any 
damage or loss caused by collision with any other ship or craft, and any special 
charges for warehouse rent, reahipping, or forwarding, for which they would 
otherwise be liable. Also to pay the insured value of any package of packages 
which may be totally lost in transhipment. Grounding in the Suez Canal 
not to be deemed a strauding, but underwriters to pay any damage or loss 
which may be proved to have directly resulted therefrom.” 

A partial burning of the ship may bo within the scope of this clause, but 
whether a vessel is or is not a burnt ship is in any particular case a question of 
fact (7Vie QlmhvH, [1893] P. 164; affirmed, [1894] P. 48, O. A.). ABto whether 
a vessel is sunk within the meaning of the clause, see Bryant and May v. 
London Assurance Corporation (1886), 2 T. L. H. 591. As to tho meaning of 
oolUsion, see Chandler v. Blogg (1897), 3 Com. Oas. 18; Richardson v. Burrows 

K , cited in Lowndes, Law of Marine Insurance, 2nd ed., p. 199, per Lord 
huge, C..T.; The Munroe, [1893] P. 248; Union Marine Insurance Cg, 
v. Bonvick, [1895] 2 Q. JJ. 279. 
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(ix.) Strand¬ 
ing : 


(x.) Warranty 
is an excep¬ 
tion from 
underwriter's 
liability. 



462 


Insurance. 


Sect. 14. 
Measure 
of Loss 
for which 
Insurers 
are Liable. 

Appoition- 
nient of dock 
dues where 
ship is docked 
for repairs 
that fall on 
shipowner 
and under¬ 
writer, and 
both classes 
of repairs are 
simul¬ 
taneously 
executed. 
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as his own 
underwriter. 


clearly showing a contrary intention, the underwriter cannot be made 
liable under the memorandum for what would not be a peril insured 
against under the general words of the policy, e.g., not for wear and 
tear or stranding in the ordinary course of navigation. 

914. It sometimes happens that a ship is docked for the purpose 
of executing repairs of damage for which the underwriter is 
liable, and also repairs the cost of which has to be borne by the 
ownor, such as wear and tear. In these cases both classes of 
repairs may be simultaneously executed, and expenses, such as 
putting into dock and dock dues, may be incurred which would have 
been necessary for either purpose alone. In these circumstances, 
in estimating whother the damage by perils insured against exceeds 
the 8 per cent, mentioned in the memorandum, thoso expenses 
must bo divided between the underwriter and tho owner, and, in 
the absence of some reason to the contrary, in equal proportion (d). 

The question of the apportionment of expenses in cases similar 
to those above mentioned, apart from the memorandum in the 
policy, is dealt with elsewhere (<?). 

Sub-Sect. 3.— Measure of Indemnity. 

(i.) In General. 

915. 'Where the assured is insured for an amount less than 
the insurable value, or, in the case of a valued policy, for an 

(d) Marine Insurance Go. v. China Transpacific Steamship Co. (1886), 11 
App. Gas. 573 (known as the Vancouver Case). 11 the question were res integra and 
hnd not been decided by tho House of Lords, it might well be doubted whether 
this decision was right; for in determining whether a loss is constructively 
total or not, contributions from the owners of other interests towards the 
repairs of general average damage are never taken into account, and it is 
difficult to 6ee how the extent of damage is diminished by the fact that contri¬ 
butions may be lecoverable from owners of other interests. The apportionment 
of those expenses was sought to be justified by the argument that the contract 
of maiine insurance was a contract of indemnity, and that therefore the assured 
ought not to bo allowed to gain any incidental benefit by the insurance, but it is 
to bo observed that this contention was expressly overruled by Lord Esher, M.R., 
at p. 577, and by Lord Herscheue, L.C., at p. 588. It is difficult to reconcile 
the Vamotiver Case, supra, with Ruabon Steamship Co. v. London Assurance , [1900J 
A. C. 6 (known as the liuabon Case) ; and there is an elaborate discussion in 
Aruould on Marine Insurance, s. 1005, on this point. It is to be noticed 
that in the Vancourer Case, supra, two classes of repairs were resolved upon as 
soon as the ship had been surveyed on going into dry dock, and it was 
assumed that Ihe case ought to be doult with ns if the vessel had been 
docked for tho purpose of executing both classes of repairs. On this point 
boo tho Vancouver Case, supra, per Lord Blackburn, at p. 593, and per Lord 
Herscuell, L.C., at p. 590. > And it seems that it is only by reason of this 
assumptum that the decision in the Vancouver Case, supra, can be reconciled with 
tho Ruabcn Case. It should further bo noticed, as was observed by Lord 
Maonaghten in the Rtialon Case, that it was not necessary in the Vancouver 
Case to decide anything more than that some part of tho expenses must be 
borne by the underwriters, and that it was not at aJl necessary to determine 
that they were not liable for the whole amount of them. On the whole it seems 
unlikely that the decision in the Vancouver Case, supra, will be followed, except 
where the facts are substantially identical with those which were the subject- 
matter of that case. In The Haversham Orange, [1905] P. 307,0. A., the principle 
was applied in apportioning the damage occasioned by two wrong-doing vessels 
to a third vessel, but that case did not turn upon rights arising out of the 
contract of insurance or indemnity. , 

, (e) See p. 468, post. 
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amount less than the policy valuation, he is deemed to be his own Sect. h. 
insurer in respect of the uninsured balance (/). He then bears Measure 
such part of the loss as is proportional to the uninsured balance, of Loss 

and in case of a total loss is entitled to the same proportion of the for which 
salvage (g) , For this reason it is convenient to consider him as Insurers 
his own underwriter, liable to pay to himself a sum proportional to 8X6 iliab e ' 
the uninsured balance, for by so doing jt may be laid down as a 
general proposition that each underwriter is liable for the loss in 
proportion to the amount underwritten by himself. 

An assured may be said to be “ fully ” insured if in the case of Measure of 
an unvalued policy he is insured to the full extent of the insurable mderamty- 
value of the subject-matter insured, or, in the case of a valued 
policy, to the full extent of the value fixed by the policy, and this 
will serve to explain the term “ measure of indemnity,” which is 
a new term introduced by the Act. This is the amount which the 
assured, if fully insured by the policy, can recover in respect 
of a loss, and it is called the “ measure of indemnity ” because 
the insurer, or each insurer if there be more than one, is liable to 
indemnify the assured against such proportion of the loss as the 
amount of his subscription bears to the value fixed by the poliey 
in the case of a valued policy, or, to the insurable value in the case 
of an unvalued policy ( h ). 

Thus let M be the measure of indemnity, i.e., the amount of any illustration, 
loss recoverable under a poliey in which the assured is fully insured, 
let S be the amount subscribed by any one underwriter, and V be 
the value fixed by the policy in the ceiso of a valued policy, or the 
insurable value in the case of an unvalued policy, then the under- 

writer is liable fory. M. Or, to take a concrete case, let a ship be 

yalued at £10,000, and let an underwriter subscribe for £100, and 
ffet the ship be damaged to the extent of £500, the underwriter will 
be liable for . 500, or of £500, or £5. The loss, there¬ 
fore, recoverable from any underwriter depends entirely upon the 
measure of indemnity as above defined. 

916. It follows that when there is a total loss of the subject- Measnreof 
matter insured, then, in the case of a valued policy, the measure of j,^™ £ nity ia 
indemnity is the sum fixod by the policy, and, in the case of an total loss, 
unvalued policy, the measure of indemnity is the insurable value of 
the subject-matter insured ( i ). 

(ii.) In Case of Partial Lott of Goods. 

917- Where there is but a partial loss only, the measure of Measure of 
indemnity is determined by the following considerations and indemnity 

ru l eg ._ in case of a 

If the insured goods or some of them arrive sea-damaged, then, ^tTgooda' 

■- ™ arriving sear 

{ f) Marine Insurance Act, 1006 (6 Edw. 7, o 41), s. 81. damaged. 

to) The Welsh Girl (1906), 22 T. L. R. 476. 

ra) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 67 (1) (2). 

(i) Ibid., s. 68. In Woodtide v. Globe Marine Insurance Co., [1896] 1 Q. B. 

108, the rule was applied, though when the peril insured against ocourred the 
ship already sustained a constructive total Iobs. See also LidgtU v. Secretan 
(1871), L. B. 6 0 P. 616; Barker v. Janton (1868), L. B. 3 O. P. 303. 
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as tlie damaged goods cnn seldom be repaired and are always 
intended to bo sold (differing in this respect from the ship) ( k ), the 
first thing to be ascertained is the extent of the depreciation caused 
by the damage. This is done by comparing the price for which 
the goods would have sold, had they arrivod sound, with the price 
for which they actually do sell in their damaged condition. Where 
the goods are sold by public auction the gross amount they realise 
is called the “ damaged Value,” aud the value they would have Bold 
for if sound, that is to say, the current price for sound articles of 
the same kind in the same market, is called the “ sound value.” It 
is proved (1) that the difference between the damaged and the 
sound values, arrived at in the manner just described, properly 
determines the depreciation of the goods caused by tlie damage, 
and is entirely independent of the rise or fall of the market value 
of the goods. Theso gross values are generally the price realised, 
or the market or estimated value calculated on the assumption 
that freight, landing charge i, and duty have been paid beforehand; 
but where the goods are such as are oustomarily sold in bond, the 
bonded price is deemed to bo the gross value (?»)• 

The extent of depreciation, measured by the proportion which 
the difference botwoen the Bound and damaged values bears to the 
sound value, may be conveniently called the percentage of loss. It 
is this percentage of loss which is the measure of indemnity, or, in 
other words, the total amount for which all the underwriters, 
including the assured himself, if he be not fully insured, are 
liable («). 

918. When an integral part of the goods is totally lost by the 
perils insured against, for example, where one package out of 
several packages of the same description is lost, the underwriters 
will have to pay that portion of the insurable or agreed value wind# 
the goods lost bear to all the goods of the same description covered 
by the insurance, or, in other words, this is the measure of 
indomnily in respect of such loss (o). But where several different 


(A 1 ) See Lohre v. Ait<luaon (1877), 2 Q. 11. D. 501. per Lusn, J.. at p. 607 ; 
and Aitchiaon v. Lohre (1879), 4 App. Cus. 765, \xr Lord Blackbuiix, at p. 762. 

(Z) l.e., in tho celebrated judgments in /.euia v. ItucL-er (1761), 2 Burr. 1167, 
1170; and John son v. Sheddon (1802) 2 Hast, 681. Wheie damaged goods 
prior to sale ure necessarily conditioned, it is the value of the conditioned goods, 
and not that of tho goods loss the cost of conditioning, that ia to be compared 
with tho sound value in order to ascertain the proportion of loss, for the cost 
of conditioning is recoverable under the suing and labouring clause ( Francia v. 
Boulton (1896), 66 L. J. (q. b.) 163); as to which, see p. 456, ante. 

(m) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 71 (4); and see p. 466, 
post. 

tra) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 7} (3); and see p. 463, ante. 
It may ho easily shown that, whether the policy be a valued or an unvalued one, 
the underwriter is liable to pay in respect of goods arriving in a damaged 
condition the same percentage of the amount actually subscribed by him. 
Thus, if the agreed value be V, the amount subscribed by the underwriter S, 
and the percentage of loss r per cent, then tho measure of indemnity is 

T . Y S T 

Jqq V, and the underwriter is liable for V X -p or ^ X S. 

(o) Stevens, Essay on Average in Maxine Insurance,p. 150; Beneck£, Principles 
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articles are insured together in the same policy and each sustains smt. M. 
sea damage, the loss must be adjusted separately on each, even Measure 
though the clause “ to pay average on each species as if separately of Loss 
insured ” be not inserted in the policy (p). for which 

When out of a number of packages of goods insured only a few In ^ r ® 8 

articles or pieces in each package arrive sea-damaged, the sound 816 __ 

and damaged goods are frequently sold t together at the same 
auction, but in such case the diminished value at which the sound 
part of the package may sell, owing to the assortment being broken, 
is not a loss for which the underwriter is liable (q), nor is 
he liable for the cost of examining such goods as prove to be 
undamaged (;•). 

919. It sometimes happens that goods are sold at a port of Goods sold at 
distress, because thoy are found to be so damaged as not to be fit 
for reloading. In such case the claim is adjusted as a salvage loss, 8 reB8 ‘ 
liiat is, the underwriters pay the difference between the insurable 
o; agreed value of the goods and the net proceeds of the salo (a). 


920. The above-mentioned rules of law and practice as to the statutory 
adjustment of the particular average on goods are consistent with, provisions, 
and most of them are embodied in, the following provisions of Marine 
the Act (0: . 


Where there is a partial loss of goods, merchandise, or other 
moveables, the measure of indemnity, subject to any express 
provision in the policy, is as follows:— 

(1) Where part of the goods, merchandise or other moveables 

insured by a valued policy is totally lost, the measure of 
indemnity is such proportion of the sum fixed by the policy 
as the insurable value of the part lost bears to the insurable 
^ value of the whole, ascertained as in the case of an 
unvalued policy (t): 

(2) Where part of the goods, merchandise, or other moveables 

insured by an unvalued policy is totally lost, the measure 
of indemnity is the insurable value of the part lost, 
ascertained as in case of total loss (0 : 

(3) Where the whole or any part of the goods or merchandise 

insured has been delivered damaged at its destination, the 
measure of indemnity is such proportion of the sum fixed 


of Indemnity in Marino Insurance, p. 150; Lewis v. lincker (1761), 2 Burr. 1167 ; 
Marine Insurance Act, 1906 (6 Edw.7, «. 41), e. 71 (1), (2). 

(p} Stevens, Essay on Average in Mniino Insurance, p. 153 ; Benecke, 
Principles of Indemnity in Marine Insurance, p. 441. . 

(q) Cator v. Great Western Insurance Co. of New York (1873), L. B. 8 C. ]\ 
502; Lysaght f J.), Ltd. v. Coleman, [1895] 1 Q. B. 49, 0. A.; Brown Brothers v. 
Fleming (1902), 7 Com. Cas. 245. As to the charges, such as brokerage and 
commission, incurred in the kales by auction of the damaged goods, see Stevens. 
Essay on Average in Marine Insurance, pp. 148—100 ; Beneckd, Principles of 
Indemnity in Marine Insurance, p. 436 

(r) Lysaght (<L), Ltd. v. Coleman, supra. 

(s) Stevens, Essay on Average in Marine Insurance, p. 81 ; Boneck4, 
Principles of Indemnity in Marine Insurance, p. 444. 

(t) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 71. It seems that "gross 

proceeds ” in the last sentence of s. 71 (ibid.) must mean "gross value,” in 
cases where the goods have been sold. • 
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by the policy in the case of a valued policy, or of the 
insurable value in the case of an unvalued policy, as the 
difference between the gross sound and damaged values at 
the place of arrival bears to the gross sound value (u) : 

(4) “ Gross value ” means the wholesale price or, if there be 
no such price, the estimated value, with, in either case, 
freight, landing charges, and duty paid beforehand ,* 
provided that, in the case of goods or merchandise 
customarily sold in bond, the bonded price is deemed 
to be the gross value. “ Gross proceeds ” means the actual 
price obtained at a sale where all charges on sale are paid 
by the sellers (u). 

Where different species of property are insured under a single 
valuation, the valuation must be apportioned over the different 
species in proportion to their respective insurable values, as in the 
case of an unvalued policy. The insured value of any part of a 
species is such proportion of the total insured value of the same as 
the insurable value of the part bears to the insurable value of the 
whole, ascertained in both cases as provided by the Act (v). 

Where a valuation has to be apportioned, and particulars of 
the prime coat of each separate species, -[uality, or description of 
goods cannot be ascertained, the division of the valuation may be 
made over the net anived sound values of the different species, 
qualities, or descriptions of goods (w). 

(iii.) In case of Partial Loss of Ship. 

921. Where a ship is damaged, but is not totally lost, the 
liability of the underwriter is determined by the following rules :— 

The measure of indemnity, subject to any express provision in 
the policy, is as follows :— - ^ 

(1) Where the ship has been repairea, the assured is entitled 
to the reasonable cost of the repairs (a), less the customary deduc¬ 
tions, but not exceeding the sum insured in respect of any one 
casualty (b): 

(2) Where the ship has been only partially repaired, the assured 
is entitled to the reasonable cost of such repairs, computed t,s 
above, and also to be indemnified for the reasonable depreciation, 
if any, arising from the unrepaired damage, provided that the 
aggregate amount shall not exceed the cost of repairing the whole 
damage, computed as above (b) : 

(3) Where the ship has not been repaired, and has not been sold 
in her.dafnaged state during the risk, the assured is entitled to be 
indemnified fox the reasonable depreciation arising from the 
unrepaired damage, but not exceeding the reasonable cost of 
repairing such damage, computed as above [b). 


(it) See note (£), p. 465, ante. 

! v) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 72 (1). 
w) I hid., s. 72 (2). For definition of “ sound value,” see p. 464, ante. 
a) As to the nature of the repairs which the assured is entitled to require, 
see Agenoria Steamship Co. v. Merchants' Marine Insurance Co. (1903), 8 Com. 
Gas. 212. 

(5) Marine Insurance Ant, 1906 (0 Edw. 7, o. 41), s. 69. 
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922. As regards the last rule(c), it deals only with the case Sect, l*. 
where the ship has not been repaired and has not been sold in her Measor# 
damaged state during the risk. Where the ship after sustaining of Loss 
an average loss is sold by her owner unrepaired, he is entitled to which 
recover the estimated cost of repairs less the usual deduction, not 
exceeding the depreciation in value of the vessel ( d ). are Maple, 


923. It is customary to deduct one-third*from the whole expense, As to 
both of labour and materials which the repairs have cost, unless customary 
the ship be a new ship. This deduction is termed “ deducting one- D ^ ucti . oni ‘ 
third new for old,” and is made because the repairs will generally «^ne- < th?i& 
make the ship a better and more valuable vessel than she was new for old.” 
before she was damaged ( \e ). But this rule is subject to certain 
exceptions and modifications which are sometimes expressed in 
clauses contained in the policy, or are implied by reference to the 
York-Antwerp llules, or, when these are not incorporated, by the 
rules usually followed by average adjusters, and contained in the 
Institute clauses (/). 


924. This deduction, however, is not made in the case of a new Deduction is 
ship on her first voyage. Whether the vessel bo or be not on her* not Inade in 
first voyage is a question of fact, as to which, if any general principle g“® of a new 
at all can be laid down, it is that she is on her first voyage at the 

time of the damage if the damage takes place at any part of what 
may be considered an integral voyage out and home at the com¬ 
mencement of which it was a new ship, taking into account the 
rharterparty, the policy, and all the facts of the case (g). Again, if 
an old ship be newly repaired immediately before sailing on the 
voyage on which the loss takes place, and the loss falls exclusively 
on the new materials, the deduction of one-third new for old seems 
not to apply ( h ). It is otherwise if the damage can only be proved 
to fall chiefly on the new part (i). 

925. When old materials are thrown aside in making the Deduction of 
repairs, the practice in England is first to deduct the third, and value of old 
then to deduct the value of the old materials, and this seems on mater Bto eie * 


tc) Marino Insurance Act, 1906 (6 Edw. 7, o. 41), s. 69 (6). 

(a) This was decided by a majority of the Court of Appeal in Pitman v. 
Uniiersal Marine Insurance Co. (1882), 9 Q. B. D. 192, 0. A., Brett, L J., who 
was of opinion that tho estimated cost of repairs was in oil cases the measure 
of the Joss, dissenting. See also Bristol Steam Narv/ation Co. v. Indemnity 
Mutual Marine Insurance Co. (1887), 6 Asp. M. Ij. 0. J 73. 

(c) As to the operation of this rule, see Avtchiaon v. Lohre (1879), 4 App. 
Oas. 7 oa, per Lord Blackburn, at p. 762. 

(/) As to the York-Autworp Buies, see pp. 846, 450, ante, and p. 608, post. 
As to the Institute Glauses, see note (mb p. 846, ante. 

(g) Fenwick v. Robinson (1828), 3 0. & P. 323; Pvrie v. Steele (1837), 8 0. & P. 

200 . * 

(A) Stevens, Essay on Average in Marine Insurance, p. 172. 

(t) I'oingdestre v. Royal Exchange Corporation (1826), By. & M. 878. The 
deduction " ono-third new for old ” will not bo made in certain cases where the 
assured by no fault of his own, by reason of the ship never coming into his 

S oasession again, never derives any benefit from the repaiis (Ha Costa v. 

Ieum-ham (1788), 2 Term Bop. 407 (default of underwriters); distinguish 
Humphreys v. Union Insurance Vo. (1824), 3 Mason, 429 (American) (shipowner 
in default). 
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principle to be the correct rule (j). It is also the practice in this 
country to make the same deduction for any increased expenditure 
which may be incurred in raising funds for the repairs, such as the 
marine interest on a bottomry bond, but this practice seems incon¬ 
sistent with principle, inasmuch as the interest has not any effect in 
enhancing the value of the ship (/c). 

It is sometimes reasonably necessary to remove a vessel from a 
port of distress to another port for the purpose of repairing her. 
In such a case the expenses incurred in and about such removal 
aro in practice made payable by the underwriters^), and this 
practice seems right, inasmuch as these expenses being necessary in 
order to repair the vessel may be properly considered as part of the 
cost of repairs. 

926. In cases where, as mentioned above in dealing with the 
memorandum (m ), repairs of sea damage for which the underwriters 
are liable, and also repai.s the cost of which has to be borne by the 
owners such as wear and tear otc., are executed simultaneously, 
the question arises whether the underwriter is or is not liable for 
the whole of the expenses which would have been necessary for 
repairing the sea damage. 

In general, the underwriter is liable or the whole of those 
expenses, and is not entitled to make any deduction on the ground 
that the shipowner has availed himself of the ship being in dock 
as a convenient opportunity for doing repairs or other work for 
which the underwriters are not liable. Tims where during the 
voyage insured a vessel is damaged by a peril insured against, and 
is put into dry dock for necessary repairs, and the owners, without 
causing delay or increased dock oxpenses, take advantage of her 
being in dry dock to have the survey made for renewing her 
classification, the expenses of getting her into and out of dock, as 
well as the necessary expenses incurred in having the use of the 
dock, will fall on the underwriter's alone, and will not be apportioned 
between them and the owners (»). 

(/) McArthur, Contract of Marine Insurance, 2nd ed., p. 214; Lowndes, Law 
of M urine Insurance, s. 206. 

(k) McArthur, Contract of Marine Insurance, 2nd ed , p. 214; compare Rosetta 
v. Ourneg (1851), 11 C. B. 176. 

(l) See rules of practice of the Ass ciation of Average Adjusters, Arnould on 
Marine Insurance, Appendix D. 

(jn) See p. 462, ante. 

(n) Ruabon Steamship Co. v. London Assurance, [1900] A. 0. 6. It is 
difficult to .reconcile completely Marine Insurance Co. v. China Transpacific 
Steamship Co. (1886), 11 App. Cas. 573, with the Ruabon Steamship Co. v. London 
Assurance, supra. *As to the grounds on which it has been thought possible 
to differentiate the two caBes, see The Haversham Orange, [1905] P. 307, per 
Collins, M.B., at p. 314, and the Ruabon Steamship Co. v. London Assurance, 
supra, per Lord Brampton, at p. 16. See also the disoussion of this point 
in. Arnould on Marine Insurance, s. 1035. The effect of the decision u 
Marine Insurance Co. v. China Transpacific Steamship Co., siq/ra, has been fully 
considered in dealing with measure of indemnity; see p. 462, ante. In The 
Haversham Grange, supra, the facta were as follows :—In order to effect 
repairs necessitated by two collisions for which tho owners of two wrong¬ 
doing vessels were liable, the plaintiffs, the owners of the damaged vessel, put 
her into dry dock and proceeded to repair at the same time the separate damage 
sustained in each collision, and it was held that the defendants, the owners of 
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927 . As regards the repairs themselves, the assured is entitled 
to have his ship repaired with materials and workmanship corre¬ 
sponding to the original work, and if the repairs are done in such a 
manner that the Bhip is a less valuable ship than she was originally, 
the assured is entitled to claim, in addition to the cost of repairs, 
compensation for tho diminution of the value of the Bhip(o). 

928 . As to successive losses happening during the currency of 
the same policy, the previously existing law is embodied in the 
Act (p) as follows:— 

(1) Unless tho policy otherwise provides, and subject to the 
provisions of tho Act, tho insurer is liable for successive losses, 
even though the total amount of such losses may exceed the sum 
insured ( q). 

(2) Where, under tho samo policy, a partial loss, which has not 
been repaiied or otherwise made good, is followed by a total loss, 
the assured can only recover in respect of the total loss (q). 

Nothing in this provision affects the liability of the insurer under 
the suing and labouring clause (q). 

i 

929 . If a ship is actually repaired during tho currency of the 
policy and is afterwards, hut before the expiration of the policy, 
totally lost, bcfoie arriving at her port of destination on the insured 
voyage, tho cost of such repairs may be recovered in addition to 
tho total loss ( 7 -) ; but where no such repairs have been made the 
particular average loss is merged in the subsequent total loss, and 
the assured can only recover under the policy as for a total loss(s). 
It follows that it is only at the moment of the expiration of the 
policy that the liability of the underwriter for a partial loss is 
definitely determined ( t ). Thus if a ship warranted free from 
capture sustains an average loss and is afterwards, before any repairs 
aro done, captured, the underwriter would not be liable at all under 
the policy, not for the average loss, because it fa merged in the total 
loss, and not for the total loss by capture, because the insurance was 
wai ranted free of capture (w). But this doctrine of merger applies 
only to a case where the partial and total loss both occur during the 
currency of the same policy. Thus, suppose a ship is insured by 
two policies—one at and from London to Calcutta and for thirty 
days after arrival, and the other a valued policy at and from 
Calcutta to England, During the currency of the first policy she 
sustains serious damage and is kept afloat only by continual 


one of the wrong-doing vessels, were liable for a proportion of the dry‘docking 
and incidental expenses. This case bad, therefore, nothing fo do with insurance 
law. 

(o) Agmoria Steamship Co *v. Merchants' Marine Insurance Co. (1903), 8 Com. Cas. 
212, 217 ; Marino Insurance Act, 1906 (6 Edw. 7, c. 41), e. 69 (2). 

S p) Marine Insurance Act, 1906 (6 Edw. 7, c. 41). 
q) Ibid., b. 77. 

r) This rule, however, does not apply to repairs which tho owner has not 

S aid for, and for which he does not remain liablo, e.y., when their cost has beon 
efrayed with money raised on bottomry (The Dora horsier , [1900] P. 241). 

i a) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 77 (2). 
t) Knight v. Faith (1850), 15 Q. B. 649, per Lord Campbell, O. J., at p. CG8. 
uj Livie v. Janeon (1810), 12 East, 648, 
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pumping until she arrives at Calcutta, where she is placed in dry dock 
for repairs. After part of the repairs have been carried out and 
after the expiration of the first policy she is totally destroyed by 
fire when in dry dock. In these circumstances the assured would 
be entitled to recover under the first policy the full amount of the 
partial loss repaired or unrepaired, and under the second valued 
policy he would be enticed to recover the full amount insured as for a 
total loss ( v ). 

(iv.) In case of Partial Lose of Freight. 

930. The rule as to the amount recoverable for a partial loss of 
freight is laid down in the Act as follows (a ):— 

(Subject to any express provision in the policy, where there is a 
partial loss of freight, the measure of indemnity is such proportion 
of the sum fixed by the policy in the case of a valued policy, or of 
the insurable value in the case of an unvalued policy, as the 
proportion of freight los u by the assured bears to the whole freight 
at the risk of the assured under the policy (a). 

Although it is only the net freight that is really lost by the 
assured, the insurable value is the gross freight at risk, plus the 
charges of insurance ( b ). 

931. Freight is generally insured in valued policies, and in such 
case where only part of the full cargo to which the valuation was 
intended to apply was on board or contracted for at the time of the 
loss, tho underwriter is liable only to pay on such proportion of the 
amount insured as the part of the cargo on board, or contracted 
for, bears to the full intended cargo (c). When the policy on 
freight is an unvalued policy, and only part of the cargo is on 
board or contracted for at the time of the loss, and that part is 
totally lost, the underwriter is liable only to pay the actual 
amount of freight which would have been earned by the carriage of 
that part, together with premiums and cost of insurance ( d). 

(v.) In respect of Liability to Third Party. 

932. Where the assured has effected an insurance in express 
terms against any liability to a third party, the measure of indem¬ 
nity, subject to any express provision in tho policy, is the amount 
paid or payable by him in respect of such liability (e). 

(■») Itdgetl v. Secretan (1871), L. E. 6 0. P. 616; compare Bather v. Jansen 
(ISOS), L. JL 3 0. P. 303; Woodside v. Olo'e Marine Insurance Oo., [1896] 1 
Q. B. 105. 

fa) Muiine Insurance Act, 1906 (6 Edw. 7, c. 41), b. 70. 

(b) Ibid., b. 16 (2), soe p. 370, ante. This rule was first established by 
evidence of usage see (Palmer v. Blackburn (18221, 1 Bing. 61; Untied States 
Shipping Co. y. Empress Assurance Corporation, [1907] 1 K. B. 269; affirmed, 
wjthout deciding any question of law, [1908] 1 K. B. 116, 0. A.). 

(c) Forbes v. Aspinall (1811), 13 East, 323; Denoon v. Home and Colonial 
Assurance Co. (1872), L. It. 7 0. P. 341; The Mam, [1894] P. 320; compare 
Tobin y. Harford (1864), 17 0. B. (n. 8.) 628, Ex. Oh. (policy on cargo). 

(d) Forbes v. Uowie (1808), 1 Camp. 620; Forbes v. Aspinall, supra, per Lord 
Eu.v.kborouob, C.J., at p. 326. See further, as to commencement of risk on 
freight, p. 392, ante. 

(«) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 74* 
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A carrier of goods, as already noticed, has, as a bailee, an insur¬ 
able interest in the goods themselves; but he may also expressly 
insure against the liability he may incur to the owner for loss (/). 

(vi.) In reaped of General Average and Salvage Charges, and other Cases. 

933. As to the measure of indemnity in cases of general average 
contributions and salvage charges, the Act (fj) provides as follows:— 

(1) Subject to any express provision in the policy, where the 
assured has paid, or is liable for, any general average contribution, 
the measure of indemnity is the full amount of such contribution, if 
the subject-matter liable to contribution is insured for its full con¬ 
tributory value; but, if such subject-matter be not insured for its 
full contributory value, or if only part of it be insured, the 
indemnity payable by the insurer must be reduced in proportion to 
the under-insurance, and where there has been a particular average 
loss which constitutes a deduction from the contributory value, and 
for which the insurer is liable, that amount must be deducted from 
the insured value in order to ascertain what the insurer is liable to 
contribute {(f). 

(2) "Where the insurer is liable for salvage charges the extent of 
his liability must be determined on the like principle ( g). 

The contributory value and the insurable value may evidently be 
different, inasmuch as the former is generally the value at the port 
of adjustment, whoreas the latter is the value at the commence¬ 
ment of the voyage, and tho above rule provides for the case 
where such difference exists (/i). 
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934. The Act (i) contains the following general provision:— General 
"Where there has been a loss in respect of any subject-matter not P royiBi011 - 
expressly provided for in the foregoing ( k ) provisions of tho Act the 
measure of indemnity shall bo ascertained as nearly as may be in A°t U ms. 
accordance with those provisions in so far as applicable to the 
particular case (i). 

Sect. 15. —Total Loss. 


Sub-Sect. 1 . —In General. 


(i.) Distinction between Actual and Constructive Total loss. 

936. A loss may be either total or partial. Any loss other than Distinction 
a total loss is a partial loss. A total loss may be either an actual ^nTafand 
total loss or a constructive total loss (/). constructive 

total loss. 


f) See p. 360, ante. Ab to whether an insurance Jjy a earner is an 
insurance on the goods or an insurance against liability to the owners tlieieof, 
see Cunard Steamship Co. v. Marten, [1903] 2 K. B. 611, 0. A. As to the con¬ 
struction of clauses effected in policies by carriers in respect of goods earned 
by them, see Crowley v. Cohen (1832), 3 B. & Ad. 478; Joycev. Kennard (1871), 
L. B. 7 Q. B. 78. 

(a) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 73. 

(A) The above principle'was applied in Steamship Balmoral Co. v. Marten, 
[1902] A. 0. 611. for the treatment of value at the port of adjustment, see 
p. 462, ante. 

1«) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 75 (1). 

Cc) See pp. 462 et esq., ante. 

(I) Bee pp. 472 et esq., 480 seq., post. 
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Iu the case of an actual total loss (which is also commonly called 
an absolute total loss) the assured is entitled to recover from the 
underwriter the whole amount subscribed by him without giving 
any notice of abandonment; whereas in the case of a constructive 
total loss the assured, being at liberty to elect whether to treat the 
loss as a total or a partial loss, cannot recover for a total loss 
unless he has given due notice of abandonment. 

As it is by no means certain that the provisions of the Act (rn) 
relating to this subject have not altered tbe law in some material 
respects, it is necessary to set out thoso provisions, and to compare 
them with the law as it stood at the time of the passing of the 
Act (n). 

(ii.) Actual Total Loss in case of Ship or Goode. 

936. The following are the provisions of the Act (n) relating to 
the distinction between an actual or absolute total loss and a 
constructive total loss. 

Where the subject-matter insured is destroyed or eo damaged as 
to cease to bo a thing of the kind insured, or where the assured 
is irretrievably deprived tlioreof, there ii- an actual total loss («). 

Subject to any expvoss provision iu the policy, where the subject- 
matter insured is reasonably abandoned on account of its actual total 
loss appearing to be unavoidable, or because it could not be pre¬ 
served from actual total loss without an expenditure which would 
exceed its value when the expenditure had been incurred, there iB a 
constructive total loss(p). 

937. In the cases covered by the above definition of an actual 
total loss, as it is impossible for the assured to treat the loss as a 
partial loss, lio has no election to make, and therefore need not give 
any notice of abandonment (q). 

On the other hand, in cases where there is no actual total loss, 
but whore a prudent man not insured would decline any further 
expense in prosecuting an adventure the termination of which will 
probably never bo successfully accomplished, tbe assured may, for 
his own benefit as well as that of the underwriter, treat the case as 
one of a total loss, and demand the full sum insured. 13ut if Le 
elects to do this, as the thing insured, or a portion of it, still exists 
and is vested in him, the very principle of the indemnity requires 
that he should make a cession of all his rights to the recovery of it, 
and that, too, within a reasonable time after he receives the intel¬ 
ligence of the accident, so that the underwriter may be entitled to 

fm) Marine Insuranco Act, 1906 (6 Edw. 7, c. 41), s. 56 (1), (2). 

(n) Marine Insuramce Act, 1906 (6 Edw. 7, c. 41), which came into operation 
on 1st January, 1907. 

(o) Hid., a. 57 (1). * 

( p) Ilid,, a. 60 (1). For the remaining clauses of s. 60 (Hid.), see p. 461, 
post 

(q) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 57 (2), which is evidently 
intended to reproduce substantially the statement m Lord Abingeii's judgment 
in Roux v. Salvador (1836), 3 Bing. (n. 0.) 266, Ex. Ch., that " there is an absolute 
total Iobb where the thing insured is wholly destroyed or annihilated by the 
perils insured against or is by the same perils wholly and irretrievably lost to 
the assured, so that it is totally out of his power or that of the underwriter to 
procure its arrival.” 
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all the benefit oi what may still be of any value ; and that he may, 
if he pleases, take measures, at his own cost, for realising or 
increasing that value (r). In all these cases, not only the thing 
assured, or part of it, is supposed to exist in specie, but there is a 
possibility, however remote, of its not arriving at its destination, or 
at least of its value being in some way affected by the measures that 
may be adopted for the recovery or preservation of it. If the 
assured prefers the chance of any advantage that may result to 
him beyond the value insured, he is at liberty to do so, but then 
he must also abide the risk of the arrival of the thing insured in 
such a state as to entitle him to no more than a partial loss. If, 
in the event, the loss should bocomo absolute, the underwriter is 
not the less liable upon his contract because the insured has used 
his own exertions to preserve the thing assured, or has postponed 
his claim till that event of a total loss has become certain which 
was uncertain before ( s). 

938. In accordance with the first branch of the statutory defini¬ 
tion of an actual total loss (t), if a ship be wrecked and dismantled 
so as completely to lose her character as a ship, and to become a* 
mere congeries of materials which could be used for rebuilding the 
vessel, there is an actual total loss of the ship, even if the wreck be 
brought to the port of destination (u). 

(r) A 8 ) to the commercial considerations on which the doctrino of constructive 
total Lops is founded, hoo (S oss v. Withers (1758), 2 Burr. US3, per Lord 
MYNSriELD, (J.J., and Hamilton v. Menilcs (1761), 2 Burr. 11 OS. 

(s) Rout v. Salvador (183G), 3 Bing. (n. c.) 2GG, Ex. (Jh., per Lord A DINGER, 
C.J., at pp. 2iS(i, 287. This is tho leading ca«e on actual and constructive total 
losses. It should ho noticed that the only points actually decided in this caso 
are .— Kind, that tho warranty free from aveugo in tho memorandum has only 
tho effect of excluding an indemnity f<»r a partial loss, and that whether thoio 
is a partial lov, or not must be dotermuied independently of tho memorandum. 
Secondly, that if goods insured aro damaged to such an ox tout that they cannot 
bo made fit for transhipment and cairiod to tho port of destination without 
being totally destroyed, or damaged to such an extent as not to arrive tn spear, 
then, if tho assured receives the news of the damage to tho goods and of their 
salo at tho same time, ho may rooovei as for a total loss without notice of 
abandonment. It is to be further observed that the insurance m Roux v. Salvador, 
supra, was on goods and not on ship, though there are certain dicta in that cele¬ 
brated judgment (see p. 28G, ibid.) to the effect that if the ship bo so damaged 
that sho cannot bo repaired so as to be capable of proceeding to her port of 
destination, there iB an absolute total loss of the ship. These obiter dicta are, as 
will be seen later on, inconsistent with numerous cases, and also with tlio Marine 
Insuiance Act, 1906 (6 Edw. 7, c. 41), s. 57 (1). Tho proposition criticised 
would seem to be correct if “repair” were substituted for “destination.” It 
may further be noticed that on carefully comparing ibid., ss. GO (1), 81 (as to 
which see p. 478, post), it will be found that they are not completely consistent 
with each other. It would have been probably xnoro correct to linve stated 
the grounds on which a constructive total loss may be founded, and then to 
have added that those grounds will not give rise to a constructive total Je-s 
unless due notice of abandonment be given. 

It) Marine Insurance Act, 1906 (G Edw. 7, c. 4i), s. 57 (1); see p. 472, ante. 

(m) Cambridge v. Andcrton (1824) 211. & C. 691. Tho facts of this case are 
best stated in 1 0. & P. 213. The judgment, which pioceeded oil the assump¬ 
tion (whether right or wrong) that the ship had lost her character us a ship, 
and had become a more congeries of planks, has been followed in Levy <fc Co. v. 
Merchants Marine Insurance Uo. (1885), 1 T. L. R. 228 ; see also, on this point, 
AUm v. Sugrue (1828), 8 B. & 0. 561, per Lord Tentbbdmj, O.J., at p. 564; 
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Again, if a ship is so injured that she cannot sail without repairs 
and cannot be taken to a port at which the necessary repairs could 
be executed, there is an actual total loss, for that has ceased to be 
a ship which never can be used for the purposes of a ship (v). 

On the other hand, although the ship be so seriously damaged as 
not to bo worth repairing, still, if she can be taken to a port, and 
repaired, there is no actual total loss unless she is so broken up as 
to have completely lost her character as a ship (to). 

939. Similarly if the insured goods are so damaged by the 
perils insured against that they have in a mercantile sense lost their 
original character, and aro not saleable under their ordinary denomi* 
nation, or that they exist only in the form of a nuisance, this is an 
absolute total loss, and this is so even if the goods have reached 
their port of destination. Thus if hides which are insured he so 
damaged by perils insured against that they have changed their 
form and can be sold mily as glue, manure, or ashes, there is an 
actual total loss of the hides whether or not they have reached 
their port of destination (x). 

940. Where goods reach their destination in specie, but by 
reason of obliteration of marks, or otherwise, they are incapable of 
identification, the loss, if any, is partial, not total, all the owners 
of the goods which cannot be identified becoming tenants in 
common (?/). 

Perishable goods are, as has been stated (a), generally insured 
“ free of average,” and this clause amounts to a stipulation that 
the underwriter is not to be liable for anything short of a total 
loss. Thus the quostion whether the underwriter is liable for a 
total loss of the insured goods generally arises in cases where they 
are insured free of average. But whether the loss is to be held 
total or partial within the meaning of the clause depends entirely 
on the general principles regulating the matter, for the clause does 


bettor reported, Dan. & LI. 188, at p. 192; Stewart v. Greenock Marine Insurance 
Co. (1848), 2 H. L. Cas. 159. 

(u) Barker v. Janson (1868), L. It. 3 0. P. 303, per Willes, J. ; Mots v. 
Smith (1850), 9 0. B. 94, per MAULE, J., at p. 102. 

{id) Barker v. Janson, supra, per Willes, J. ; Martin v. Crokatt (1811), 14 
East, 465; Bell v. Nixon (1816), Dolt (N. p.), 423; Fleming v. Smith (1848), 
1 H. L. Cas. 513; Knight v. Faith (1850), 15 Q. J3. 649. The proposition last 
mentioned in the text is, however, subject to a further proposition which is 
discussed later on (see p. 476, post), that if, after a constructive total loss, there 
is a j ustitiafile sale by the master, no notice of abandonment need be given, at 
any rata where the news of the loss and sale reach the assured at the same 
time. • 

(as) Roux, v. Salvador (1836), 3 Bing. (N. a) 260, 277, 278, Ex. Ch.; Burnett 
v. Kensington (1797), 7 Torm Rep. 210, 222 ; Dyson v. Ilowcroft (1803), 3 Bos. & 
P. 474, 476, overruling the decision of Lord Mansfield in Cocking v. Fraser 
(1785), 1 Park on Marino Insurance, 8th ed., p. 247; Cologan v. London Assurance 
Co. (1816), 5 M. & S. 447, 455; As/ar & Co. v. Blundell (1895), 1 Com. Cas. 71, 
185, C. A. ; Saunders v. Baring (1876), 34 L. T. 419; Montreal Light, Heat, and 
Bower Co. v. Sedgwick, [1910] A. 0. 698, P. 0. (cement destroyod by barge being 
submerged, a total loss of the goods “ by total loss of vessel ,r ). 

(y) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 66 (6) ; Spence v. Union 
Marine Insurance Co. (1868), L. R. 3 0. P. 427. 
fa) See p. 468, ante. 
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not in the least vary the rules which determine whether a loss is 
partial or total, or whether notice of abandonment need be given 
to make the underwriters liable (b). 

On the other hand, no amount of damage to the insured goods 
will constitute an actual total loss unless their damage involves 
their total destruction in specie. Thus, if wheat valued at ill,000 
is insured free of average from Waterford to.Liver pool, and the ship 
is run aground to prevent her sinking and in consequence her hull 
is completely under w 7 ater every high tide, still, if any portion of tho 
wheat can be got out of the ship and can be sent on to Liverpool 
so as to be sold there as wheat, although at a price less than its 
freight, the assured cannot recover as for a total loss without giving 
notice of abandonment (c). 

041. In general there is no total loss of the insured goods 
unless there is a total loss of all of them (d). The only exception 
to this rule is where the contract contained in the policy is severable, 
either by reason of express stipulation in the policy or because the 
goods are separately valued, or because the insured goods consist of 
separate articles wholly distinct in their nature so that they must- 
be considered as separately insured. 

As an illustration of the last of these cases, suppose that the 
master of a ship insures £100 on his effects on board free of 
average, and, the ship having taken fire, he succeeds in saving his 
chronometer hut the rest of his effects to the value of £60 are 
burnt, the Baving of the chronometer will not prevent the master 
from recovering the loss of his other effects (e). 

942. In accordance with the second branch of the statutory 
definition (/), there is an actual total loss where the assured is irre¬ 
trievably deprived of the subject-matted insured. Thus, if the ship 
founders in mid-ocean, and there is no chance of raising her or the 
goods on board of her, this constitutes an actual totul loss of the 
ship and goods. If, on the other hand, there is a reasonable 

(b) Roux v. Salvador (1836), 3 Bing. (n. o.) 266, 277, 278, Ex. Ch. As to what 
amount a to a total loss of disbursements under a policy on disbursements 
“ free from all average,” see Lawther v. Black (1901), 6 Com. Cas 196, C. A. 
As to the cases in which notice of abandonment is necessary, see p. 481, post. 

(c) Anderson v. Royal Exchange Assurance Co. (1805), 7 East, 38 ; Cunningham 
v. Maritime Insurance Co., [1899] 2 I. 11. 257 ; Iledburg v. Pearson (1816), 7 
Taunt. 164; Navone v. liaddonl 1850), 9 C. B. 30; M l Andrews v. Vaughan (] 793), 

1 Park on Marine Insurance, 8th ed,, p. 252; Mason y. Skurray (1780), lPurkou 
Marine Insurance, 8th ed., p. 253, overruling tho decision of YoiiKE, 0. J., at Nisi 
Prius in Bag field v. Brawn (1736), 2 Stra. 1065 ; Glennie v. London Assurance 
Co. (1814), 2 M. ft S. 371. The proposition in the text doe^ not, however, as ia 
shown later on (see p. 476, post), apply to a case where theie is a constructive 
total loss of the goods during the insured voyage and they are jnstil'ubly sold 
by the master, and the nevtte of the damage and the sale reach the assured at 
the same time. 

(d) Ralli v. Janson (1856), 6 E. ft B. 422, Ex. Ch., overruling Davy v. Milford 
(1812), 15 East, 559, and the dicta in some earlier cases. 

(«) Duffv. Mackenzie (1857), 3 C. B. (N. s.) 16. Boo Marine Insurance Act, 
1906 (6 Edw. 7, o. 41), s. 76 (i), the provisions of which are dealt with at p. 460, 
ante. The law on this subject is further illustruted by the following oases:— 
Edit v. London Assurance Corporation (1839), 5 M. ft W. 569; EntwistU v. 
EUit (1857), 2 H. & N. 549; Wdkinson v. Hyde (1857) 8 0. B. («. B.) 30. 

(/) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 57 (2); see p. 472, ante. 
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chance of raising the ship or goods, although only at a very great 
outlay, this is not an actual, but only a constructive total loss {g). 
Again, if the subject-matter insured is captured, condemned, and 
sold, there is an actual total loss ( h ). 

943. Where the ship concerned in the adventure is missing, and 
after the lapse of a reasonable time no news of her has been received, 
an actual total loss may be presumed (i). 

(iii.) Constructive Total Loss followed by Justifiable Sale is Actual Total Loss. 

944. Where there is a constructive total loss of the subject- 
matter insured, whether ship or goods, and this is followed by a 
justifiable sale by the master, then, at any rate if the news of the 
loss and of the sale reach the assured at the same time, no notice 
of abandonment need be given, and therefore the loss is treated as 
an actual total loss ( k ). But it is important to observe that it is not 
the moro fact of sale wlrch entitles the assured to recover for a 
totul loss without notice of abandonment, for there is no such head 
in insurance law as loss by sale(i). The true ground is that tho 
justifiable sale has deprived the owner of his property, and there is 
nothing to abandon, nor any use in giving notice of abandonment (m). 

If perishable goods are so damaged Inat it is impossible to 
carry them to their destination, and they are left at a port of dis¬ 
tress without being sold there, it seems that notice of abandonment 
should be given, since the subject-matter insured is still in existence 
and opportunity should be given to the insurer to deal with it as lie 
thinks proper (»). 

The Act(o) contains no express provision as to a constructive 

(</) Anderson v. Royal Exchange Assurance Co. (1805), 7 East, 38; Doyle v. 
Valias (1831), 1 Mood. & It. 48 ; .Kemp v. llalliday (1866), L. It 1 Q. IS. 520, 
Ex. C’h.; Sailing S/np “ Blairmore" Co. v. Mwrcdie, [1898] A. 0. 593. As to 
constnictivo total loss, see, fuithcr, p. 480, post. 

(h) Slrinyer v. English etc. Insurance Co. (1869), L. It. 4 Q. B. 676; affirmed 
sub nom. Stringer v. English and Scottish Marine Insurance Co. (1870), 5 Q. li. 
599, Ex. Ch. 

(t) Murine Insuranco Act, 1906 (6 Edw. 7, c. 41), s. 58; IIoust,nan v. 
Thornton (1816), licit (n. r.), 242 ; Rosier v. Reed (1826), 6 B. & C. 19. 

(7c) lloux v. Sahador (1836), 3 Bing. (». 0.) 266, Ex. Ch.; Cowman v. West, 
Cossman v. British America Assurance Cg. (1887), 13 App. Oas. 160, P. 0.; 
Cobcqind Marine Insurance Co. v. Barteau.c (1875), L It. 6 P. 0 319 ; Narone v. 
IIaddon (1850), 9 C. B. 30, per Maulk, J., ut p 41 ; Earuwoi th v. Hyde (1866), 
L. It. 2 C. P. 204, Ex. Ch.; Saunders v. Baring (1876), 34 L T. 419; Rankin v. 
Totter (1873), L. It. 6 H. L. 83, 102, 157; Australasian Steam Navigation 
Co. v. Morse (1870), L. It. 4 P. C. 222; see also Knight v. Faith (1850), 15 Q. It. 
619, and tho comments on that case by Blackburn, J., in Rankin v. Totter, 
supra, at'p. 130. As to constructive total loss becoming actual by continuance of 
perils, see Levy & Co. v Merchants’ Marine Insurant e Co. (1885), 52 L. T. 263. 

(/) Gardner v. Salvador (1831), 1 Mood. & It. 116, p>er Bay lev, B., at p. 117; 
Narone v. Uaddon, supra. » 

(m) Seo Marine Insurance Act, 1906 (6 Edw. 7, c. 41), a. 62 (7), and Kalten- 
baeh v. Mackenzie (1878), 3 0. P. I). 467, 0. A., per Cotton, L J., at p. 480. On 
this principle, where an insurer has reinsured lus risk, no notice of abandonment 
need be given, inasmuch as there is nothing to abandon. 

(n) Kaltenbach v. Mackenzie, supra; compare Mansell tfe Co. v. ^Toode(1903), 20 
T. Ij. It. 150 (cattle slaughtered by reason of quarantine regulations preventing 
then being landed). 

(o) Marine Insurance Act, 1906 (0 Edw. 7, o. 41). 
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total losa being followed by a justifiable sale, but the law, as above 
stated, may be deduced from the provision for the case where the 
assured is irretrievably deprived of the subject-matter insured (p), 
and also from the provision^) that “notice of abandonment is 
unnecessary where, at the time when the assured receives informa¬ 
tion of the loss, there would be no possibility of benefit to the 
insurer if notice were given to him ” (r). Whether the sale is 
justifiable or not is a question for the jury, subject, of course, to 
the direction of the judge (s). 

If, for example, the master cannot obtain sufficient funds for 
repairing the ship, and it appears that he \\ ill not be able to obtain 
them beforo the ship shall become an actual total loss, he will be 
justified in selling her, and after such sale, the loss may be 
treated as an actual total loss (t), provided the assured first hoars 
of the loss and the sale at the same time («). 

On the other hand, evon where a constructive total loss has taken 
place, followed by a sale, the assured may, by his own conduct in 
electing to take the proceeds of the sale, instead of making his 
claim against the underwriters, if he thereby alters the position of 
facts so as to affect their interests, forfeit Iub claim to recover for a 
total loss (r)- 


Skot. 15. 
Total Loss. 

Implied effect 
of Marum 
Insurance 
Act, 1905. 


Effect of act 
of assured. 


(iv.) Actual Total Loss of Freight. 


945. As regards freight, the following preliminary points must in general 
be borne in mind. 

The underwriter is not liable for the loss of freight unless it has 
been proximalely occasioned by the perils insured against; he is 
therefore not liable if the loss was proximately caused by the act of 
the assured (a). 


(p) Marine Insurance Act, I90G (6 Edw. 7, c. 41), s. 57 (1); see p. 472, ante. 

(</) Marine Insurance Act, 1900 (0 Kdw. 7, c. 41), s. 02 (7). 

(?) As the master has no authority to soil tho ship or tho goods unless the 
danger of an absolute total loss 19 so imminent that there is no time for him 
tr communicate with the owners, considerable caution must be used in apply¬ 
ing the earlier cases on the subject on account of the enormous increase in the 
facilities for communication. It has also to bo noticed that where tho nsmiied 
receives information of the loss before there has been any sale, ho must in 
general at once give notice of abandonment to the underwriters in order to bo 
entitled to claim for a total loss; seo Kaltenbmh v. Mackenzie (1878), 3 0. P. I>. 
467, 0. A. As to this point, seo tho troatmont of constructive total loss, at 
pp. 480 et 8eq., post. 

(a) For the law as to the muster's authority to sell ship or curgo in cases of 
necessity, see Hunter v. Far/cer (1840), 7 M. & W. 322; Bobn-tson v Clarke 
(1821), 1 Bing 4-15 ; Mount v. Harrison (1S27), 4 Bing. 388; and title,Sinpi*i.\u 
and Navigation. 

(t) Somes v. Suqrue (1830), 4 O. & P. 270, per Tjnpal, C.J., at p. 28.1, Morris 
V. Robinson (1821), 3 I). & 0. 190 ; Cannan v. Meaburn (1823), 1 Bing 213. 

(tt) See p. 477, ante. 0 

(v) Mitchell v. Kdie (1787), 1 Term ltep. 008; and sec Roux v. Salvador (165G), 
3 Bing. (N. 0.) 2(!6jpCT-Lord Abinger, 0. J., at p. 280; Allwood v. Hear hell (1795), 
1 Park on Marine Insuiance, 8th ed., p. 399; Sounders v. Baring (1870), 34 L. X. 
419, 421. 

(a) See pp. 437 d seq., ante, and the following cases there noticed:— McCarthy v. 
Abel (1804), 5 East, 388; Scottish Marine Insurance Co. v. Turner (1853)', 4 
H. L. Cas. 312; The Bedouin, [1894] P. 1, 0. A.; The Alps, [1893] P. 109, as 
distinguished from Inman Steamship Co. v. Bischofi (1882), 7 App. Cas. 670. 
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Farther, there is no total loss of chartered freight by the perils 
of the seas unless there is a total loss of the ship; thus there is 
no such total loss merely because the expense of repairing her so 
as to enable her to bring home the entire cargo would amount to a 
sum exceeding the value of the freight though less than the value 
of the ship when repaired (b), 

946. There is an actual total loss of insured freight where, by 
the perils insured against, the right to the freight is destroyed, and 
the assured is irretrievably deprived thereof (c). Thus where the 
freight insured is chartered freight to be earned by a ship engaged 
to carry a cargo from one named port to another, thore will be an 
actual total loss of freight if the ship becomes a total loss before Bhe 
arrives at the former port ( d). Similarly, thbre is an actual total 
loss of insured bill of lading freight if ship and cargo are totally 
lost (e). There is also an actual total loss of chartered freight 
where the ship is prevented by sea perils from arriving at the port 
of loading except after such a delay as would entirely frustrate the 
commercial object of the affreightment and consequently discharge 
the charterer from hia obligation to load the agreed cargo (/). 

In all these cases the right to freight is destroyed, and there is 
nothing left to abandon. For the same leason, there is an actual 
total loss under a policy on commissions or profits if the goods are 
totally lost by perils insured against ( g). 

(v.) Rights of the Assurer! on the Occurrence of a Oanitructtve Total Loss. 

947. Before entering into details as to what constitutes a 
constructive total loss, attention is drawn to the position of the 
assured when such a total loss has occurred. On this subject the 
Act (/<) contains the following provisions. 

948. Where there is a constructive total loss the assured may 
either treat the loss as a partial loss, or abandon the subjoct- 
matter insured to the insurer and treat the loss as if it were an 
actual total loss (i). 


(?>) Moss y. Smith (1850), 9 0. B. 91; sco nlso Phtl/iott y. Swann (1861), 11 C. B. 
(n. s.) 270, as to whether the earning of freight after constructive total loss of 
ship will have the effect of adeeming he total loss of freight, or whether freight 
so oarncd ought only to be considered as salvage, see Barque Robert S. Bernard 
Co., Ltd. v. Murton (1909), 101 L. T. 285. 

(c) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 67. 
id) Rankin y. Potter (1873), L. R. 6 U. L. 83. 

(a) Thompson v. Taylor (1795), 6 Term Rep. 4178; Ilomcastle y. Suart (1806), 
7 EaBt, 400; Mackenzie y. Shedden (1810), 2 Camp. 431 ; see also Devaux v. 
J’Anson (1839), 5 Bing. (N. 0.) 519; Attg y. Linda (1805), 1 Bos. & P. (s. b.) 
236; Wilson y. Forster (1815), 6 Taunt. 25; compare Everth y. Smith (1814), 2 
M. & 8. 278; Broddebank y. Sugrue (1831), 1 Mood. & R. 102; Barclay v. 
Stirling (1816), 6 M. & S. 6. 

(/) Jackson v. Union Martne Insurance Co. (1874), L. R. 10 C. P. 125, Ex. Oh.; 
Re , Jamieson and Newcastle Steamship Freight Insurance Association, [1895] 2 
Q. B. 90, 0. A.; and see title Shipping and Navigation. 

(<;) Partial loss of bill of lading freight may be total loss of profit on charter 
(Asfar & Co. y. Blundell , [1896] 1 Q. B. 123, 0. A.). 

A) Marine Insurance Act, 1906 (6 Edw. 7, o. 41). 

» Ibid., 8. 01. . 
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Where the assured elects to abandon the subject-matter Sect. m. 
insured to the insurer, he must give notice of abandonment. If Total Loss, 
he fails to do so the loss can only be treated as a partial Iosb (k). ”””” 

The assured may then, if he please, treat the loss as a partial Rights of 
loss ( l ); but if he does so, or if he fails to give due notice of Bsflured * 
abandonment, he cannot, unless in the event the loss becomes 
actually total (m), recover for a total loss in respect of the same 
disaster (n). He is not, however, prevented from recovering for a 
total loss in respect of a subsequent disaster. For instance, if the 
insured ship be captured and the assured does not give due notice 
of abandonment, and the ship is afterwards recaptured and lost by 
the perils of the sea, the assured is not prevented from recovering 
for a total loss in respect of the second disaster (o). Moreover, it 
seems that there may be cases where a mere prolongation of time 
during which the assured is deprived of his property, may have 
the effect of reviving the right of abandonment on giving due 
notice thereof ( p ). 

949. Unless a different intention appears from the terms of the insurance 
policy, an insurance against total loss includes a constructive ap 

well as an actual loss ( q ); and where the assured brings an action constructive 
for a total loss, he may, unless the policy otherwise provides, loss, 
recover for a partial loss(r). 

(vi.) Ademption of Total Lose. 

950. At the time of the passing of the Act (s) it was a doctrine Ademption of 
of English insurance law that, although a constructive total loss total loB8, 
had occurred and due notice of abandonment had been given, tho 

assured could not recover for a total loss, if before action brought 
the subject-matter insured had been restored under such circum¬ 
stances that he might be reasonably expected to take possession of it. 

A total loss was said to have been “ adeemed ” if the loss did Explanation 
not continue to be total at the commencement of the action (t). of doctrine. 
Thus, if tho ship or goods had been captured, then, although due 
notice of abandonment was given, still if the property was released 
so that the assured might reasonably be expected to take possession 

(k) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 62 (1). Pee Western 
Assurance Co. of Toronto v. Poole, [1903] 1 K. B. 376, per Biguam, J., atp. 383. 

This rule must be read subject to the Marine Insurance Act, 1906 (6 Edw. 7, 
o. 41), s. 62 (7), (8), (9), as to which see p. 376, ante, and pp. 486, 488 et seq., post. 

( l ) Woodsiae v. Globe Marine Insurance Co., [1896] 1 Q» B. 105; see also 
Aitchison ▼. Lohre (1879), 4 App. Oaa. 755; Pitman v. Universal Marine 
Insurance Co. (1882), 9 Q. B. D. 192, 0. A., per Bbett, L.J.. at p. 208 ; Hellish 
Y. Andrews (1812), 15 East, 13, per Lord Ellenbobough, .0. J., at p. 16. 

! m) See p. 472, ante. 

n) Anderson V. Royal Exchange Assurance Co. (1805), 7 East, 88. 
oj Compare Woodeide V. Globe Marine Insurance Co., supra; Mellith y. 

Andrews, supra. 

(p) Phillips, Law or Insurance, ss. 1669, 1072, 1674; compare Stringer ▼. 

English and Scottist- Marine Insurance Co. (1870), L. R. 5 Q. B. 599, Ex. Ch. 
a) Marine Insurance Aot, 1906 (6 Edw. 7, c. 41), s. 56 (3). 
r) Ibid., B. 56 (4). 

'«) Marine Insurance Aot, 1906 (6 Edw. 7. c. 41), which came into operation 
en 1st January, 1907. 

(t) Shepherd v. Mmderson (1881), 7 App. Oas. 49, per Lord B&aoebtor. 
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of it, ho could only recover for a partial loss (v). On the othei 
hand, the mere reloase or restitution of the insured property would 
not have this effect if the assured might eventually have to pay 
more for it than it was worth, and therefore could not reasonably 
be expected to take possession of it (»). 

This doctrine is peculiar to English law. According to the law 
of Scotland, the Continent, and the United States, a constructive 
total loss followed by due notice of abandonment definitely fixes the 
rights of the parties, and the assured’s right to recover for a total 
loss is in no way affected by subsequent events (w). 

Under the foregoing provisions of the Act (a) the right of the 
assured in case of constructive total loss to abandon the subject- 
matter insured and treat the loss as if it were an actual total loss 
is apparently unqualified, and although the Act (b) enters with much 
detail into the law relating to constructive total loss and abandon¬ 
ment, it contains no provision that a constructive total loss is 
adeemed by events which take place after due notice of abandonment. 

The courts will therefore have to decido whether the Act was not 
intended to assimilate the law of England to that of Scotland and 
othor countries, so that a constructive total loss followed by due 
notice of abandonment defini Lely fixes the right of the assured to 
recover for a total loss (c). 

Sub-Shot. 2. —Const native Total Lota. 

(i.) Statutory Definition- 

951. Whether the conditions prescribed by the Act (tf) as 
essential to a constructive total loss are or are not satisfied is m 
each case a question of fact(e). 


(u) Hamilton v. Mcndes (1761), 2,13 urr. 1198, Ilainbrvh/e v. R 7 also?i (ISOS), 10 
East, 829; J‘alter turn v. fhtchic (18ir>), 4 M. & S 398; Jlroiherstun v. Tarber 
(1816), 5 M. & S. 418 ; Naylor v. Taylor (1829), 9 13. & 0. 718. 

{v) M'lvir v. Henderson (1816), 4 M. & S. 576 ; Cologan v. London Assurame 
Co. (1816), 5 M. & S. 417 ; Holds worth v. 11 tie (1828), 7 13. & C. 794; Naylor v. 
Taylor, supra ; Tarry v. Aberdcin (1829), 9 13. & 0. 411; Lozano v. Jansen 
(1859), 2 E. & E. 160; Ruys v. Royal Exchange Assurance Corpryration, (1897] 2 
Q. 13. 135 (where it was decided that tho doctrine does not apply to a case 
where tho restitution of tho insured property has takon place alter tho com¬ 
mencement of tho action and during tlio trial). 

(to) Tho English doctrinowaB disapproved of by Lord Eldon, L C.,in Smith v. 
Robertson (1814). 2 Dow, 474, II. L.; and Lord ILvr,sm;RY, L 0 , in Sailing Ship 
“ IJlairmore” Co. v. Macredte, [1898] A. 0. 593, suggested that it only applied 
to cases of capture and similar casos. As to the moaning of a clause “ to pay 
a total loss thirty days after official news of tho embargo or capture, without 
waiting for condemnation,” see Fowler v. English and Scottish Marine Insurance 
Co. (1865), 18 C. 13. (N. A.) 818. 

(a) Marine InBurahce Act, 1906 (6 Edw. 7, c. 41), s. 61; see p. 478, ante. 

(b) Marino Insurance Act, 1906 (6 Edw. 7, c. 41). As to constructive total 

loss and abandonment, see tho text, infra. • 


(c) If the totul loss, whether actual or constructive, is before action brought 
adeemed by the acts of tho a&sm-cd or his sen ants, the assured cannot rocovor 
for a total loss, but is entitled to be recouped, under tho suing and labouring 
clause (as to which sco p. 456, ante), the expenses incurred in saving tho 
snbjeet-mattor insured [Kuiston v. Empire Marine Tmurance Co. (1867), L. It. 2 
0 1*. 357, Ex. Ch.). 

(d) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 60 (1); see p. 472, ante, 
and pp. 481 et seq., post. 

(r) ooe, for example, Famworth v. Hyde ( 1886 ), L- B. $gp J\ 204, Ex. Cl». ; 



P\«t I.—Marine Insurance* 


481 


The following provisions on this subject explanatory of the shot. is. 
general propositions already set out(/) are contained in the Act (g). Total Loss. 

In particular, there is a constructive total loss— 

(i.) Where the assured is deprived of the possession of his ship Marine 
or goods by r. peril insured against, and (a) it is unlikely that he 
can recover the ship or goods, as the case may be, or (b) the cost of A ' 
recovering the Bhip or goods, as the case *may be, would exceed 
their value when recovered (< 7 ); or 

(ii.) In the case of damage to a ship, where she is so damaged 
l>y a peril insured against that the cost of repairing the damage 
would exceed the value of the ship when repaired (</). 

In estimating the cost of repairs, no deduction iB to be made in 
respect of general average contributions to those repairs 
payable by other interests, but account is to be taken of tho 
expense of future salvage operations and of any future general 
average contributions to which the ship would be liable if 
repaired (<?); or 

(iii.) In the case of damage to goods, where the cost of repairing 
the damage and forwarding the goods to their destination would , 
exceed their value on arrival ((f). 

There are thus two main grounds on which a constructive total Two mam 
loss may be foundod. The assured may, by tho perils insured gioundson 
against, be deprived of the possession of the insured property in totanoa^may 
circumstances which make it unlikely that he can recover it within bo founded, 
any assignable time. For instance, it may be captured by the 
enomy, or by the assured’s own Government, or by pirates ( h ), or a 
Rhip rnay be deserted by the master and crew. 

In the second place, although the assured may not be forcibly 
dispossessed of tho insured proportv, it may be so damaged by the 
perils insured against that tho cost of r&pairing tho damage or of 
carrying tho goods to the port of destination may bo so great as 
to make it in tho mercantile sense impracticable to incur that 
cost (i). 

952. In all such cases, in order to recover for a total loss, the Notice of 

assured should give notice of abandonment (j). abandonment. 

953. As regards s. 60 (1) of the Act (ft), two points havo to bo Comparison 

particularly noticed. " r Marine 

Insurance 

-Act, 1906, 

hndoconttchi v. Elliott (1874), L. U. 0 C. P. 518, Ex. Ch. ; Mullttl v. Shedden s. 00 (l) and 
(1811), 13 East, 304; Mcllish v. Andrews (1812), 15 East, 13; Stringer v. t> 60(2). 
Engltsh and Scottish Marine Insurance Co. (1870), L. E. 5 Q. B. 599, Ex. .Oh. 

(_/) Marine Insurance Act, 1906 (6 Edw. 7, 0 . 41), s. GO (1); see p. 472, 
ante, which says “subject to any express provision in the policy,” boon use tho 
parties are at liberty to define, and do sometimes define, m tho policy what is 
to be considered a constructive total loss (lie Sunderland Steamship Co. and 
North of England Iron Steamship Insurance Association (1891), 11 T. L. R. 100, 

C. A.; Rowland and Marwood’s Steamship Go. v. Marine Insurance Go. (1901), 6 
Com. Oas. 160). 

( 9 ) Marine Insurance Act, 1906 (6 Edw. 7, c 41), s. 60 (2). 

()i) Soe Gone v. Withers (1758), 2 Burr. 683; Ruys v. Pun/al Exchange 
Assurance Corporation, [1897] 2 Q,. B 135. 

(t) Moss v. Smith (1850), 9 O. B. 94, 103. 

(/) Hamilton v. Mends* (1761), 2 Burr. 1198, 1212; see p. 486, post. 

(*) Marine InsurarngrAct, 1906 (6 Edw. 7, c. 41), s. 60 ( 1 ); see p. 472, ants. 

XVII, R 
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In the first place, it sets forth generally the grounds on which 
a constructive total loss may bo founded, whereas s. 60 ( 2 )* of the 
Act ( l) states certain particular instances or illustrations. Thus 
the case of a damaged ship having been salved, and salvage charges 
having to be paid in order to reloase her, is not mentioned in the 
latter provision ( l ), but it is covered by the former (q), and there is 
a constructive total losSi where the salvage charges, together with the 
cost of repairs, exceed the value of the ship when repaired. 

In the second place, there is an essential distinction between an 
insurance on ship and an insurance on goods. An insurance on 
ship is a contract of indemnity agaipst damage to, destruction or loss 
of tho vessel, but not against the ship being prevented by perils 
insured against from arriving at her point of destination; whereas 
an insurance on goods is a contract of .indemnity not only against 
damage, but also against the goods being prevented by perils of the 
seas from being carried to a port of destination. In other words, a 
loss of the insured voyage by reason of damage to the ship does not 
constitute a total loss of the ship (m). 

(ii.) Uonslrncti re Total Loss of Ship: EleminL to he considered in estimating 

Cost of Hr pairs 

954. As regards the costof repairs in the case of damage to ship, 
it is clear that in ascertaining whether there is a constructive total 
loss, no deduction is to he made of one-third new for old(n). 

Moreover, if in order to repair the ship it be necessary to incur 
expenses for the purpose of obtaining possession from salvors or for 
the purpose of getting her oil' the rocks, these and other expenses 
for tho like purpose must be taken into account either as cost of 
repairs, or more probably as being necessary for tho preservation or 
recovery of the ship (o). Similarly, if temporary repairs are to be 
done at a port of refuge in order to enable the ship to be completely 
repaired at another port, both the temporary and tho pormanont 
repairs must be taken into account. In fact it must be always 
borne in mind that s. 60 (2) (ii.) of the Act (p) only refers to ono 
particular caso in which the damage to a ship may give rise to a 
constructive total loss, other cases being covered by the more general 
provision in s. 60(1) of the Act( 17 ). 

( l ) Marino Insurance Act, 1000 (6 Edw. 7, c. 41), s. 60 (2); soo p. 481, ante. 

(m) In Uosi v. Withers (1758), 2 Burr. 688; Hamilton v. Mentlcs (1761), 2 
Burr. 1188, 1200; and Mtiles v. Fletcher (1770), 1 Doug. (k. b.) 231, Lord 
M'VNSifiEr.T), 0. J., expressed the opinion that if tho voyage is absolutely lost or not 
worth pursuing tine might constitute a total loss of the ship, but this opinion 
is contrary to the decisions in Foie v. Fitzgerald (1752), Willos, 611; affirmed 
in blouse of Lords (I7t34), 4 Bro. Pari. Cas. 489 ; Parsons v. Scott (1810), 2 Taunt. 
863; Falkner v. Ritchie (1814), 2 M. & N. 290; Brown v. Smith (1813), 1 
Dow, 349, H. L. ; Bogle v. Dallas (1831), 1 Mood. ft It. 48, 55; Naylor v. Taylor 
(1829), Dan. ft LI. 210, 254. In fact it is now clear law that the loss of the voyage 
has nothing to do with tho loss of the ship. 

(n) Henderson Brothers v. Shankland Co., [1896] 1 Q. B, 525, 0. A.; Marine 
Insurance Act, 1906 (6 Edw. 7, c. 41), s. 60 (2) (ii.). As to tho deduction 
“ one-third now for ohl,” see p. 467, ante. 

ip) See Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 60 (1), (2) (i.), (ii). 

|p) Ibid., s. 60(2) (ii.); see p. 481, ante. 

4?) Marine Insurance Aot, 1906 (6 Edw. 7, o. 41), s. 60(1) ; eee p. 472, ante. 
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955. It seem 9 that some of the dicta in the earlier cases in which 
it was held that the cost of such repairs only must be taken 
into account as are necessary to enable the ship to sail in ballast 
to the port of destination, or to be navigable for any trade what¬ 
ever, cannot" any longer be considered good law(r), and that all the 
repiiirs must bo estimated which are necessary to make good the 
damage caused by the perils insured agains't (s). 

' 956. In determining whether a vessel has been eo damaged by 
perils insured against as to give rise to a constructive total loss, 
the question has arisen whether the assured is entitled to add 
to the cost of the repairs the value of the damagod vessel, 
or rather of the wreck, for breaking up purposes (t). The 
effect of a recent decision of the House of Lords ( n ), over¬ 
ruling a decision of the Court of Appeal (i>), is that, ns the law stood 
immediately botoLO the Act (w) was passed, the assured was entitled 
to make this addition, because the true tost was whethor a prudent 
uninsured owner would not rather sell the damaged ship than 
repair her. 


(r) See especially Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 60 (2) (i.), 
(ii.), and p. 481, ante. 

(«) Such dicta aie to be found in Doi/le v. Dallas (1881), 1 Mood. & R. 48, and 
other cases. On the other hand, see tho direction of Kioto, C.J., in Phillips v. 
Nairne (1847), 4 0. 13 lit 1, and the direction of Kennedy, J , m North Atlantic 
Steamship Vo. v. Durr (1904), 9 Com Cas. Kit, and in Agenona Steamship Co. 
v. Merchants' Marine Insurance Co. (1908), 8 Com. Cas. 212. If tho repair of the 
damage caused by pi ril of tho seas makes it necessary also to repair tho decayed 
parts of tho vessel, no deduction is to bo made from the cost of the first-named 
repairs on the giouml that tho decayed parts are also made good (Phillips v. 
Naime, supra, whore tho judgment m tho American case of Hydey. Louisiana 
State Insurance Vo (1824), 2 Martin (N.S ), 410, was approved). 

(t) All the authorities bearing upon this subject aro collected in the two 
following cases. It was decided m .4 rujel v. Merchants' Marine Insurance 
Co., [1903] 1 K. B. 811, C. A., that the value of the wreck was not to bo 
taken into account; but this case was overruled in tho House of Lords in 
Macbeth & Co., Ltd. v. Maritime Insurance Co., Ltd., [1908J 4. C. 144. The 
principle is stated by Lord Lohebukn, L.C., at pp. 147, 148 (til'd.), os 
follows: “This question admits of ready answer as soon as it is ascer¬ 
tained what is the true test by which a court is to be guided. Really 
the choice lies between two. One is that a ship has become a constructive 
total loss if tho cost of repairing her would exceed her value when repaired. 
The other is that she has beoome so when a prudent uninsured owner would 
not repair her having regard to all tho circumstances. ... If this were 
an open question, there secuis to me giound for arguing that the, former 
is tho sound view. But I think this is not really an opon^question, notwith¬ 
standing the recent decision in Angel's Case. . . . When once the test of what 
a prudent uninsured owner would do, whether he would sell tho ship whoie she 
lies or repair her, is admitted, it follows that the value of the ship where she Iks 
must enter into the calculation. And this test has boon laid down repeatedly 
by many high authorities over a long period of time. I think it was too late to 
disturb it in 1903.” See also Wild Dose Steamship Co. v. Jupe (J903), 19 
T. L. B. 289. 

(«) I.e., in Macbeth & do.. Ltd. v. Maiitime Insurance Co., Ltd., supra; sea 
note (i), supra. 

fe) Angel v. Merchants’ Marine Insurance Co., supra; see noto (<), supra. 

(tv) Marine Insurance Aot, 1900 (6 Edw. 7, o. 41), which came into operation 
on 1st January, 1907. 

it 2 


Shot, IS. 

Total Lobs. 

All repairs 
necessary to 
make good 
damage 
insured 
again^ must 
be estimated. s 

Question 
whether the 
value of the 
wreck is to be 
taken into*, 
account in 
determining 
whether there 
ib a total loss. 



484 


Insura nOB. 


Hbct. 15. 
Total Loss. 


No deduction 
for general 
average con¬ 
tributions to 
cost of repairs. 


Insured value 
not regarded 
for purpose of 
constructive 
total loss. 


When the 
ship is of a 
peculiar and 
exceptional 
character. 

Whether the 
chartered 
freight should 
be taken into 
account. 


It is now enacted (x) that there is a constructive total loss in case 
of damage to a ship, where she is so damaged that the cost of 
repairing the damage would exceed her value when repaired, and 
express provision is made as to what deductions are and what are 
not to bo made in estimating the cost of such repairs'. This pro¬ 
vision is precise and definite, and was enacted before the decision 
of the Court of Appeal ( y ) had been overruled. It is submitted, 
therefore, that, according to the canon of construction to be applied 
to a consolidating statute ( a ), the value of the wreck, in a case 
governed by the Act (b), ought not to be taken into account, or in 
other words that the test whether a prudent uninsured owner would 
rather sell than repair has ceased to be applicable (c). 

957. In estimating the cost of repairs no deduction is to be 
made in respect of general average contributions to those repairs 
payable by other interests, for Buch contributions, like contributions 
from tortfeasors, do not directly affect the amount of actual 
damage (d). 

(iii.) Elements of llefuiral Value. 

958. As to the value of the ship, no regal'd is to be had, unless 
the policy contains some express provision to the contrary, to the 
sum at which the ship may be valued in the policy. Thus, if the 
cost of repairs would be £10,500 and the marketable value of the 
ship when repaired would only be £9,000, there is a constructive 
total loss although the ship may be valued in the policy at 
£20,000 <e). 

959. Generally the value of the ship with which tho cost of 
the repairs is to be compared iB her selling price, but in the case 
of a peculiar and exceptional vessel built for her owners with a 
view to a particular trade, it is evident the market price would not 
afford a true measure of her value, and it is therefore necessary 
to ascertain what value the repaired vessel would bo to her 
owners (/). The market value of a vessel depends upon her general 

(a-) Marino Insurance Act, 1906 (6 Edw. 7, c 41), s. CO (2) (ii.). 

(i/) Seo note (t), p. 483, ante. 

(a) See p. 335, ante. 

i b] Marine Insurance Act, 1906 (6 Edw. 7, c 11). 
cj See Arnould on Maiiue Insurance, s. 1124. 

a) Marine Insurance Act, 1906 (6 Edw. 7, c, 41), s. 60 (2) (ii.); seo j*p. 481 ft sea., 
ante; Kemp v.IIuUvlay (1866), L. R. 1 Q. B. 520, Ex. Ch.; Uzielltx. Boston 
Marine Insurance Co. (1884), 15 Cl. B. P. 11, C. A. On the oilier hand, account 
is to hb taken of the expense of future salvage operations and any future 
general average contributions to which the ship would be liable if repaired 
(Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 60 (2) (ii)). 

(e) Marine Insurance Act, 1906 (6 Edw. 7, c. 41) s. 27 (4); Young v. Turing 
(1841), 2 Man. & G. 593, Ex. Oh.; Irving v. Manning (1847), 1 H. L. Cas. 287. 
Policies now sometimes contain the clause that the insured value shall be taken 
as the repaired value in ascertaining whether the vessel is a constructive total 
loss, and the policies of many insurance clubs have a clause barring claims for 
constructive total loss unless the estimated cost of the repairs is equal to 80 per 
cent, of the value declared ou the policy, although the cost of repairs may be 

? reator than the valuo of the ship when lepaired. See Forwood v. North Wales 
nsurance Co. (1880), 9 Q. B. I). 732, C. A .; North Atlantic Steamship Co. v. 
Burr (1904), 9 Oom. Oas. 164. 

(/) Seo tho judgment of Wool), V.-O., in African Steam Ship Co. v. Swanzg 
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capacity to earn freight, and the better opinion seems to be that in 
estimating her repaired value for the purpose of a constructive total 
loss, the fact that she was at the time of the loss under a peculiarly 
profitable charter should not be taken into account (g). 

(iv.) Constructive Total Lose of floods. 

• 

960. As to the constructive total loss of goods, it is clear that 
if it be practicable to carry to the port of destination any part, 
however small, of the insured cargo, there is no constructive total 
loss ( h ); it is equally clear, on the other hand, that any expenses 
which have to be incurred to enable the goods to be so carried must 
be taken into account (i)—for instance, not only the cost of 
unshipping the cargo, drying, warehousing and re-shipping, but 
also tho amount of the salvage which may have to be paid in respect 
of the cargo saved (j). 

961. As regards tho cost of sonding tho cargo or any part of it 
on, it was decided, before the passing of the Act (k), that it was 
only tho increased cost of sending it on at a higher than the original 
rato of freight which could be taken into consideration (l). The 
correctness of this decision was, however, impugned by eminent 
average adjusters, who strongly contended that the whole of the 
original freight, or, if the goods had to be forwarded by another 
ship, the whole of the freight paid to the latter ship, must be taken 
into consideration (m). 

Considering tho doubts entertained as to the above-mentioned 


(1856), 2 I(. ft J. 660, 664; The Ironmaster (18.*59), Sw, 441; The Harmon ides, 
(1003] P. I; firam<ier v. Ahvltn (1802), 2 B. & S. 456; affirmed (1808), 4 
15 * S. 9, Ex. Ch. 

(y) Seo Ainould on Marine Insurance, s. 1125. On the other h:tml, account 
is to bo taken of tho expense of future salvage operations, and any future 
general average contributions to which the ship would ho liablo if repaired 
(Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 60 (2) (ii.)); see p. 481, ante. 

(/.) Rosrlto v. Gurney (1851), 11 (J. B. 176, 182, 190. As to what constitutes a 
constructive total loss of goods, see Marino Insurance Act, 1906 (6 Edw. 7, 
c. 41), s. 60 (2) (i.), (iii.); see p. 481, ante. If a sale of tho cargo bo not other¬ 
wise justifiable it will not be rendered so by being made under a decreo of a 
vico ndmir.ilty court or any other similar court abroad (Reid v. Darby (1608), 
10 East, 113 ; “ Seyredo otherwise 11 Eliza Cornish ” (1853), 1 Ecc. & Ad. 36, 
per Dr. Lushing i on). 

(») Marino Insurance Act, 1906 (G Edw. 7, c. 41), a. G0 (1), (2) (iii.); seo 
pp. 472, 481, ante. 

(j) But where the master hypothecates the ship and cargo to pay expenses 
for repairing the ship, the debt and costs paid to the holder of the bottomry 
bond ore not to be taken into consideration in estimating the extent, whether 
total or partial, of the loss, inasmuch as the underwriter does not insure in 
respect of a loss by hypothecation (Rosetta v. Gurney, supra ; and see p. 408, 
ante). * 

(A) Marine Insurance Act, 1906 (6 Edw. 7, c. 4H, which came into operation 
on 1st January, 1907. 

(l) See the two leading cases, Rosetta v. Gurney, supra; Farnu-orth v. Hyde 
(1866), L. B. 2 0. P. 204, Ex. Ch. 

(m) In Arnould on Marine Insurance, ss. 1132—1159, the arguments on both 
sides are fully discussed, but the only question now material is whether the 
Marine Insurance Act, 1906 (6 Edw. 7, c. 41), has done away with the rulo of 
law which must undoubtedly be taken to have existed before the statute came 
into force. 
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decision and the explicit language of the Act (n), it is submitted 
that the latter (n) has the effect of overruling that decision, in 
other words, that according to the principle of construction applicable 
te a consolidating statute (o), the “cost of forwarding the goods” 
to their destination cannot be held to mean merely the excess, if 
any, of the substituted freight over the original freight. 

i 

(v.) Construrtiic Total Loss of Freight. 

962 - In applying the definition of constructive total loss ( p) to 
freight the points which have already been noticed must be borne 
in mind. First, that there is no total loss of freight merely because 
the expenses of repairing the ship so as to enable her to carry the 
entiro cargo would oxceod the value of the freight ( q ); and secondly, 
that notice of abandonment is unnecessary where, at the time the 
assured received information of the loss, there would be no possibility 
of benefit to the insurer if notice were given to him (?■). This latter 
rulo has generally the effect of rendering notice of abandonment of 
freight unnecessary, because in almost all cases the insurer would 
derive no benefit from notice being given to him. Thus no decided 
case is to be found in which the assuied lias lost his right to recover 
fora total loss of freight by reason of his not having given notice of 
abandonment (s). 


Sub-Sect. 3.~-Nctue of Jlundvnrnent. 

(i.) Form of Notice. 

963. The notice of abandonment may be given in writing, or 
by word of mouth, or partly in writing and partly by word of 
mouth, and may be given in any terms which indicate the inten¬ 
tion of the assured to abarfdon his insured interest in the subject- 
matter insured unconditionally to the insurer (f). 

In order that the abandonment to tho underwriter may be valid, 
it must be unconditional and must also extend, unless the contract 
of insurance be severable, to the whole of the interest of the 
assured in the properly at risk at the time of the disaster so far as 
such interest is covered by the policy. But the policy may ho so 

(n) Marine Insurance Act, 1900 (6 Edw. 7, c. 41), 8. CO (2) (iii.): see p. 481, 
ante. 

(o) See p. 835, ante. 

\j>) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 60 (1); see pp. 472, 481, 
ante. 

lq) See p. 478, ante, and note (ft) ihd. 

irj Marino Insurance Act, 1906 (6 Edw. 7, c. 41), s. 62 (7). 

[t) See the judgments in Iianhin v. Potter (1873), L. It. 6 H. L. 83, and the 
judgment of Buett, J., at p. 99, ibid., wheie the judge indicated some oases of 
constructive total loss of freight in which m his opinion notice of abandonment 
ought to bo given. 

(?) Marino Insuranco Act, 1906 (6 Edw. 7, c. 41), s. 62 (2). See Currie <fe Co. 
v. Bombay Native Insurance Co. (1869), L. E. 3 P. O. 72, m which tho Judiciul 
Committee disapproved of the judgment of Lord Ellenbobouoh, O.J., in 
Parmeter v. Todhunter (1808), 1 Camp. 541. See Thelluson v. Fletcher (1793), 
1 Esp. 73; King v. Walker (1864), 3 II. & N. 209, Ex. Ch. The question, 
however, will always be whether the conditions of the Marine Insurance Act, 
1906 (6 Edw. 7, c. 41). e. 62 (2), are fulfilled in any particular case, and *hi« is a 
question of construction in which decided cases are of little use. 



Part I.—Marine Insurance. 


487 


framed as to comprise several insurances; for instance, £1,000 may 
be insured on sugars and £500 on wheat in the same policy, or the 
sugavs may be valued in the policy at £1,000 and the wheat at 
£500; in such cases each interest may be separately abandoned (a). 

(ii.) Time when Notice must be Given. 

9 

964. Notice of abandonment must be given with reasonable 
diligence after the receipt of reliable information of the loss, but 
where the information is of a doubtful character the assured is 
entitled to a reasonable time to make inquiry (6). 

If the assured receives intelligence of a loss, such as capture or 
arrest which is prima facie a constructive total loss, the assured 
must give notice of abandonment immediately on receipt of the 
intelligence (c). But if the information be in itself doubtful, or if 
it leave it uncertain whether the loss or damage constitutes a primd 
fade constructive total loss, he may wait m order to verify the 
intelligence or to ascertain the real extent of the loss (d). 

965. If the assured after receiving notice of a disaster which may 
give rise to a eon s ti nc live total loss prosecutes the adventure, he 
cannot afterwards, when he has ascertained that the damage was 
such as would have entitled him to treat the loss as constructively 
total, give notice of abandonment. Thus, where the owners of a 
ship which was sea-damaged in a foreign port have elected to 
treat the loss as part'al, they cannot afterwards turn it into a total 
loss by giving notice of abandonment merely because they find 
on the ship’s arrival that she is not worth repairing (e). 

Similarly, if the assured on receiving information that a disaster 
has occurred which amounts to a constructive total loss orders the 


(«) Marshall on Marino insurance, 4th cd., p. 486. Whore a vessel is insured 
with different underwriters, each underwriter who accepts the notice of abandon¬ 
ment acquires un interest in tho subject-mutter insured or in its proceeds in 
the proportion which the amount subscribed by him bears to the full vulue; 
and tho assured retains a liko interest so far as he is not fully insuied. See 
Marine Insurance Act, 1906 (6 Edw. 7, c. 41), r. 81; The Commonwealth, [1907] 
P. 216, C. A.; Whitnorth Brothers v. Shejiheid (1884), 12 it. (Ct. of Sess!) 204. 
(6) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 62 (3). 

(c) Hunt v. Royal Exchange Assurance (1816), 5 M. & S. 47; Kaltenbach v. 
Mackenzie (1878), 3 C. P. D. 467, 480, C A.; Allwood v. J/ovkcll (179.)), 1 Park 
on Marine Insurance, 8tli ed., p. 399; Aldridge v. Hell (1816), 1 Stark. 498; 
Mullett v. Shtdden (1811), 13 East, 304; Mcllish v. Andreua (1812), 15 East, 13. 
heethe judgment of the Privy Council iu Curried; Co. v. Bombay Native Insurant e 
Co. (1869), L R 3 P. O. 72, at p. 79 ; Hudson v. Harrison (1821), 3 Prod. & 
Ping. 97, 106 

(a) Qernon v. Royal Exchange Assurance Co. (1815), 6 Taunt. 383, 387. 

(e) Fleming v. (Smith (1848), 1 11. L. Cas. 513; Anderson v. Royal Exchange 
Assurance Co. (1805), 7 Eas<?, 38; Barker v. Blahes (1808), 9 East, 283. In 
Fleming v. Smith, supra, the owners of the insured ship heaid from the master 
that she had been obliged to put into Mauritius to refit, thut extensive repairs 
were necessary, and that he intended to borrow money on bottomry. The 
owners wrote approving of this course. The ship was repaired, and some 
months afterwards arnved in England and was at first taken possession of 
by the agents of the owneis. It was then found that the cost of repairs 
would much exceed her market value and the owners abandoned her to the 
underwriters. It was held by the House of Lords that the notice was too 
late. 
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subject-matter insured to bo sold, he cannot afterwards by virtue of 
giving notice of abandonment recover as for a total loss (/). 

The assured may even lose his right to treat a loss as a 
constructive total loss through the master's unjustifiable delay in 
ascertaining whether or not the loss is total, the assured being 
thereby precluded from giving notice of abandonment to the 
underwriter within a reasonable time (g). 

(iii.) Acceptance of Notice. 

066. The acceptance of a notico of abandonment may be either 
express or implied from the conduct of the insurer. The mere 
silence of the insurer after notice is not an acceptance (h). The 
insurer has no right after receiving notice of abandonment, by 
salving the subject-matter insured, to claim that he has reduced 
the total loss to a partial loss(i). On the contrary, if after receiv¬ 
ing tho notice he doos any act which would only be justified under 
a right derived from it, lie will be estopped from denying that he 
has accepted the notice ( j ). Moreover, such conduct on his part 
may, whore no notico of abandonment has been given, preclude him 
from denying that he has waived his ri /ht to such notice ( k ). 

967. Where notice of abandonment is accepted either expressly 
or impliedly the abandonment is irrevocable. The acceptance of 
the notice conclusively admits liability for the loss and the sufficiency 
of the notice (Q. 

If tho notice of abandonment be not accopted, it is defeasible, 
either by the subsequent restoration of the insured property, or by 
acts showing thAt the assured has treated the loss as partial and 
not total (m). But where the notice has been properly given the 
rights of the assured are not prejudiced by a refusal to accept it(w). 

968. In general the mastor after notice of abandonment has 
been given acts for the benefit of all concerned in dealing with the 
subject-matter insured, but where it clearly appears that he has 
been acting under the directions or for the benefit of the assured 
exclusively and not for the benefit of the underwriters, the assured 
may thereby forfeit his right to insist on the notice of abandon ment, 
or he deemed to have impliedly withdrawn it (o). It must, however, 

(/) Kaltenbach v. Mackenzie (1878), 3 C. P. T). 467, 0. A. 

\<j) Potter v. Campbell -(1868), 16 W. R. 401 ; also leferred to in Rankin v. 
rotter (1873), Ij. R. 6E L. 83, 117, 119, 123. 

(h) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 62 (.5); Smith v. Robert - 
ton (1814), 2 Dow, 474, H. L.; Hudson v. Harrison (1821), 3 Brod. & Bing. 97 ; 
Tbeltnson v. Fletpher (1793), 1 Esp. 73. 

ft) Sailing Ship “ J}lairmore >> Co. v. Macredie, [1898] A. G. 593. 

(/) Provincial Insurance Co. of Canada v. Lcduc (1874), L. R. 6 P. 0. 224; 
Shepherd v. Henderson (1881), 7 App. Gas. 49 ; .and see title Estoppel, Yol. 
XHI., p. 397. 

( k ) See Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 62 (8), and oases cited 
in note ( ;), supra. 

( l ) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 62 (6); Smith v. 
Robertson, supra. 

(m) As to restoration of insured property, see, however, pp. 479 et seq., ante. 

(n) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 62 (4). 

(o) Fleming v. Smith (1848), 1 H. L. Cas. 513; compare Shepherd v. Henderson, 
supra. 
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be borne in mind that under the suing and labouring clause the 
master is, notwithstanding the notice of abandonment, authorised 
to take all necessary steps for the safeguard and preservation of the 
subject-matter of the insurance, and further that he may in case of 
necessity sell the proporty and thereby turn the constructive into 
an actual total loss (p). 

The master until notice of abandonment has been given acts 
primd fade as ngent of the assured. Thus if a captured nlrip be 
repurchased by the master in cases where no notice of abandonment 
is given he acts as agent for the owner, arid if lie does so within 
the scope of his implied authority the assured will ho precluded from 
recovering for a total loss {q). 

But where notice of abandonment ha3 been given and accepted, 
or has become effectual, all the acts of the master for the preserva¬ 
tion of the insured property from the time of tho disaster aro 
deemed to have been done on behalf of the underwriters^-). 

(iv ) Rife t of Valid Abandonment. 

969. Where there is a valid abandonment the insurer is entitled 
to take over the interest of tho assured in whatever may remain of 
t,lie subject-matter insured, and all proprietary rights incidental 
thereto (*). 

Upon the abandonment of a ship, the insurer thereof is entitled 
to any freight in courso of being earned, and which is earned by 
her subsequent to the casualty causing the loss, less the expenses of 
earning it incurred after the casualty; and, where tho ship is carry¬ 
ing the owner's goods, tho insurer is entitled to a reasonable 
remuneration for the carriage of them subsequent to the casualty 
causing the loss (t.). , 

If tlie insured ship is abandoned during the voyage, hut 
nevertheless succeeds in completing it so far as to cam freight, 
such freight does not belong either to the shipowner or to tho 
underwriter on freight, but, after deducting the expenses of oarning 
it incurred after tho casualty, bolongs to the underwriter on 
ship (a). The latter, however, is entitled only to tho not freight 

( p) Aa to the conversion of a constructive into an actual total loss, seo 
p. 47(5, ante. See ltrown v. Smith (1813), 1 Dow, .‘519, II. L. ; Allen v. Stigma 
(1828), Dan. & LI. 188, ISO, u. (a); Stewart v. Greenock Marine Insurance Go. 
(1848), 2 II. L. Oas. 159. 

(q) M ’ Masters v. Schoolbred (1794), 1 Esp. 237; Wilson v. Forster (1810), C 
Taunt. 25. 

(r) See the American cases cited in Arnould on Marine Insurance, ssg 1219, 
1220 . 

(i) Murine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 63 ( 1 ). 

(() 1 bid., s. 63 (2). The insurer of a ship is not entitled under thD clause 
to freight for the carriage cf the goods to tho place of the casualty ( Miller v. 
Wood/all (1857), 8 E. & B. 493); soe note (a), infra. 

(a) Case r. Davidson (1816), 5 M. & S. 79; affirmed, sub nom. Davidson v. Case 
(1820), 2 Brod. & Bing 379, Ex. Oh. ; Stewart v. Greenock Marine Insurance 
Co., supra; Sea Insurance Go. v. Hadden (1834), 13 Q. B. D. 706, 7 11, 
C. A.; The Red Sea, [1896] P. 20, 24, 0. A. But underwriters on freight 
may be entitled to receive from the shipowner pro raid freight paid to him for 
carriage of the goods to the place of the casualty ( London Assurance Corporation 
v. Williams (1892), 0 T. L. B. 96, affirmed, without comment (1893), 9 T. L. B. 
267, O. A.) 
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earned by the insured ship, and not to that which may be 
earned by a subsequent ship(fc). Nor is he entitled to receive 
freight paid in advance by a charterer, inasmuch as the shipowner 
is entitled to such freight whether the voyage be subsequently com¬ 
pleted or not. Similarly, he is not entitled to the excess of the 
bill of lading freight over the chartered freight, inasmuch as such 
excess belongs to the charterer and not to the shipowner; moreover, 
from the charterparty freight receivable by the underwriters there 
must be deducted the freight’s proportion of general average and 
particular charges, but not expenses incurred in respect of freight 
earned on the voyage prior to the abandonment (c). 

970. Whon once a valid notice of abandonment has been given, 
the assured cease to be owners and are released from all liability 
attaching to ownership which may have accrued since the loss (c2). 

On the other hand, if the underwriter on abandonment to lrim 
takes over tbe interest of the assured in the insured ship, he must 
bear all tbe liabilities to which the owner would havo been subject 
except such as accrued before the casualty took place and did not 
arise from perils insured against! e). 

From the language of the Act (/) it may be argued that, although 
there is a valid notice of abandonment, the underwriter, unless, at 
any rate, he actually accepts the notice, is not bound to take over 
the abandoned property, and may refuse to do so and thereby 
free himseli from all liability; but the point has not yet been 
decided, and is one of doubt and difficulty (g). 

971. Upon abandonment each of tho insurers, if the assured is 
fully insuied, is entitled to share in the proceeds of the salvage 
accoiding to the proportion which the amount underwritten by him 
bears to the whole value of the thing insured, and this without 
regard to the date of tho different subscriptions or the priority of 
the policies if more than one. Moreover, if tho assured he not fully 
insured, he is entitled to share in such proceeds in the pi oporlion to 
which he is uninsured ( h ). 

Sect. 16. — Subrogation. 

972. Marine insurance being a contract of indemnity, it follows 
that the so-called principle ol subrogation applies to it. According 

(A) Hic.h'e v. Bodix anachi (1859), 28 L. J. (EX.) 273. 

(<•) The lied Sea, [181)6] P. 20, 0. A. 

{d) Iiarradough v. Brown (1896), 1 Com. Cas. 262,329, C. A.; (1897), 2 Com. 
Cat). 2l9, H. L.; S. [1897] A. C. 616; Arrow Shipping Co. v. Ty ne Improve¬ 
ment Commissioners, The “ Crystal," [189-1] A. C. 608. 

(e) Sharp v. Gladstone (1806), 7 East, 24; Barclay v. Stirling (1816), 6 M. & S. 
6 ; Sea Insurance Co. v. Hadden (1884), 13 Q. B. I). 706, C. A. As to whether 
the underwriter on goods to whom they are duly abandoned takes them subject 
to the shipowner’s claim for ft eight, see Batllie v. Moudnjhani (1786), 1 Park on 
Maiine Insurance, 8 th ed., p. 116, and the American cases cited in A mould on 
Marine Insuiance, s. 1211 , and compare thorn with Phillips, Law of Insurance, 
6 th ed., s. 1211 . 

(/) Maiine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 63 ( 1 ); see p. 489, ante. 

[g) See Stewart y. Greenock Insurance Co. (1848), 2 II. L. Cas. 183, jxr Lord 
Cottenham; and Phillips, Law of Insuiance, 6 th ed , ss. 1726, 1727. 

(A) See The Commonwealth, [1907] P. 216, C. A. As to the salvage arising 
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to this principle the insurer who has agreed to indemnify the 
assured will, on making good the loss, be entitled to succeed to all 
the ways and means by which the latter might have protected 
himself against, or reimbursed himself for, the loss (i). 

Therefore, when a loss happens, anything which reduces or 
diminishes that loss, reduces or diminishes the amount the insurer 
is bound to pay; and if the insurer has already paid the full loss, 
then if anything which diminishes the loss afterwards comes into 
the hands of the assured, the insurer is equitably entitled to be 
recouped to the extent of the benefit so received (j). 

The principle of subrogation may be illustrated as follows: If 
two ships A. and B. come into collision, and the collision is due to 
the negligence of those in charge of B., the owner of A., who has 
insured her, can recover the amount of his loss from the owner of 
B., and the latter cannot resist the claim on the ground that the 
owner of A. was entitled to recover or even had already recovered 
from his underwriters. If he lias recovered his loss from the owner 
of B., ho will be compelled to account to the underwriters for the 
money he has so received, and his claim against them will be pro 
tanto reduced or, if he has recovered a complete indemnity, extin-* 
guished (/c). The owner of A. may, however, in the first instance 
recover his loss from the underwriters, and in such case they will be 
subrogated to his right to recover the loss from the owner of B. (/). 

As betweon the underwriter and the assured, the underwriter 
is entitled to the advantage of every right of the assured, whether 
such right consists in contract, fulfilled or unfulfilled, or in remedy 
for tort capable of being insisted on or already insisted on, or in 
any other right, whether by way of condition or otherwise, legal or 
equitable, which can be or has been exercised or has accrued, and 

m 


from a sum received from a tortfeasor, who caused the loss, see also Dims Brown 
& Co. v. Binning (1906), 11 Com. Cas. 190, and The Welsh Girl (1900), 22 
T. I,. E. 475 (where the owners of the insured ship being under-insured and 
the. store their own insurers to a certain amount were hold entitled to share 
proportionately the moneys recoveied by them against the tortfeasor who had 
occasioned the loss) There may, of course, be liens on the salvage which take 
piecedence of the right of the underwriter, such, for instance, as the jus ad ream, 
acquired by the holder of a bottomry bond (Stephens v. Broomfield, The “ Great 
Pacific ” (1869), L. B. 2 P. 0. 516); and see title Shipping and Navigation. 
As to the general result of the assured not being fully assured, sco p. 463, ante. 

(t) Simpson v. Thomson (1877), 3 App. Cas. 279, per Loid Cairns, L.C., at 
p. 284. Seo also titles Equity, Vol. XIII., p. 149; Guarantee, Vol. XV., 
p. 509. 

(j) See Bumand v Ilodocanachi (1882), 7 App. Cas. 333, per Loid Blackhurn, 
at p. 339; see olso Darrell v. Tihhitts (1880), 5 Q. B. D. 5(J0, C. A., and the 
judgments in Castcllain v. Preston (1883), 11 Q. B. I). 380, 0. A. (where the 
principle of subrogation is elaborately explained). 

(A) Although ho is bound to account to tho underwriters for the money 
loeeived, he does not hold it as trustee for the latter (Stearns v. Village Mam 
Beef Gold Mining Co. (1905), 10 Com. Cas. 89, 0. A., applying the principle of 
Randal v. Cvckran (1748), 1 Ves. Sen. 98). 

(1) For another striking illustration of the proposition that the underwriter 
is subrogated to the rights of the assured as regards his remedy for tort, see 
Asstcurazioni Generali de Trieste v. Empress Assurance Corporation, Ltd., [1907] 
2 K. B. 814 ; see also The Commonwealth, [1907] P. 216, 0. A, ; The Welsh Girl, 
supra; The Charlotte, ri908"| P. 206, 0. A. 
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whether such right could or could not he enforced by the insurer in 
the name of the assured, by the exercise or acquiring of which right 
or condition the loss against which the assured is insured can be 
or has been diminished ( m). 

It follows also from the principle of subrogation that if the assured 
should renounce any of his rights and remedies against third parties 
to which, but for such renunciation, the insurers would have been 
subrogated, the assured will have to answer to the insurers for the 
full value of the rights so renounced. In short the insurer, on 
payment of the loss, is entitled to the advantage of every right of 
the assured, whether such right consists in contract or in remedy 
for tort, or to anything he has received or is entitled to receive in 
diminution of the loss (n), 

973. The rights given by subrogation' must be distinguished 
from those resulting from abandonment in a case of total loss. 
Tho insurers, by virtue of the abandonment, become entitled to tho 
property in the thing insured and to all rights incident to such 
property; whereas, by subrogation, they become entitled to rights 
and remedies which may not depend upon the ownership of the 
thing insured. Thus, where the owners of an insured ship have 
been paid as for a total loss, the proper y in what remains of the 
ship, and all rights incident to the property, are transferred to the 
underwriters as from the time of tho disaster in respect of which 
the total loss is paid. For instance, the right to receive payment of 
freight accruing due, but not earned, at tho time of the disaster, is 
one of those rights incident to the property in the ship, and it 
therefore passes to the underwriters on abandonment. But the 
right of tho assured to recover damages from a third person is not 
ono of those rights which ai;e incidental to the property in the ship. 
It passes therefrom to the underwriters in case of payment for a 
total loss, only on the principle of subrogation; and it is on this 
piinciple that it passes likewise to the underwriters who have 
satisfied a claim for a partial loss (o). 


(to) Castellan v. Preston (1883), 11 Q. B. D. 380, C. A., per Breti, L.J., at 
p. 388 

(n) West of England Fire Insurance Co. v. Isaacs, [18971 1 ti. B. 268. U. A. 
The assured may give the third party a release subject to the insurer’s rights of 
subrogation ; but a release given to a third party by one who has already to 
the knowledge of the third party received payment from his insurers will be 
deemed to be in fraud of the insurer’s rights and consequently void. It was 
decided in King v. Victoria, Insurance Co., [1896] A. C. 250, P. 0., that pay¬ 
ment hohestly made by insurers in satisfaction of a claim by the assured 
entities' the insurers to the remedies available to the assured, although the 
payment was not Within the terms of the polioy. 

(o) titmpson v. Thomson (1877), 3 App. Cas. 279, per Lord Blackburn, at 
p. 292; North of England Insurance Association t v. Armstrong (1870), L. E. 
5 Q. B. 244, is a case which has been much commented on, both in Arnould 
on Marine Insurance, s. 1228, and by Lord Blackburn and Lord Selborne in 
Burnand v. Rodocanachi (1882), 7 App. Cas. 333. In that case the ship was 
sunk in a collision and became an absolute total loss, so that there was nothing 
to abandon. The caso was, therefore, one of subrogation and not of abandonment. 
The decision itself presents no difficulty, but there are certain oh ter dicta in the 
j -idgmonts which seem to assume that by virtue of subrogation it might ba 
possible for the insurer to recover more than the amount of the loss he has paid. 
X% is submitted that, if this be the meaning of such dicta, they are erroneous, 
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974. The principle of subrogation is, however, in its application, 
limited or qualified by the following conditions:— 

(1) The underwriter is entitled only to those remedies, rights, or 
other advantages which are available to the assured himself. Thus, 
if two ships A. and B. are the property of the same owner, and A. 
is sunk by the negligence of those in charge of B., the underwriters 
on A., having paid as for a total loss, have.no claim upon the owner 
of A., inasmuch as the owner could not be answerable in damages 
to himself (p). 

(2) The underwriter is subrogated to no rights but those possessed 
by the assured in respect of the thing to which the contract of 
insurance relates. Thus, where a vessel is damaged by collision, 
and her owners recover from those by whose negligence it was 
caused damages in respect of matters which are not covered by a 
policy on the ship, e.g., demurrage or freight, the underwriters 
cannot, on paying for a total loss, claim from the assured the 
amount of those damages ( q). 

(8) It is only on payraont of the whole of the loss sustained by 
the assured, whether total or partial, that the insurer is entitled to 
be subrogated to his rights of action, so that if the amount insured 
is less than the amount of such loss, the insurers, though they have 
paid the amount insured, will not be subrogated to those rights. 
Therefore the assured remains dominus litis in an action brought 
by him against the person primarily liable, and will be entitled to 
compromise the action without the assent of the insurers, provided 
always he acts bond fide, without any intention to sacrifice their 
interests (r). 

(4) The advantages to which the insurers by subrogation succeed 
include any payment rnado in diminution of tho loss in respect of 
which the insurers are liable, and are not confined to those which 
the assured has a right to demand ; but they do not include benefits 
in the nature of a voluntary gift which he may have received from 
a third party, if those benefits were intended to be received by him 
for his own use alone and not to accrue to the underwriter (s). 


Bear. 1C. 
Subroga 
tion. 

Conditions 
limiting the 
principle of 
subrogation. 


and are inconsistent with tho essential principle of subrogation as well as with 
the judgment in Sea Insurance Co. v. Hadden (1884), 13 Q. B. D. 706, C. A.; see 
also The Commonwealth, [1907] P. 216, 0. A.; The Welsh Girl (1906), 22 T. L. B. 
475. 

( p ) Simpson v. Thomson (1877), 3 App. Cas. 279, pir Lord Cairns, L.C., at 
p. 284, per Lord Penzance, at p. 2S8. 

(q) Sea Insurance Co. v. Hadden, supra, see per Lindley, L.J., at p. 718. 
Where a vess is partially damaged by a collision the underwriter is 
entitled to deduct from the cost of repairs one-thud new for old (see p. 467, 
ante), whereas the tortfeasor has no right to make any such deduction. The 
practice in bucIi a case is to divide the amount recovered from tho wrong-doer 
rateably between the owners and the insurers; thus the ownor retains all 
damage^ awarded to him’ in respect of demurrage, and also the money paid in 
respect of the thirds, the underwriter retaining such portion of the damages as 
are attributable to the two-thirds which he has paid. 

(r) Commercial Union Assurance Co. v. Lister (1874), 9 Ch. App. 483. This 
was a case of a fire policy, but the principle of the decision applies equally to 
marine insuiance. Of course the insurer will be ultimately entitled to secure 
any sum which the assured may altogether have received in excess of the 
amount of bis loss. 

(*) liurmnd y. Bodocanachi (1889), 7 App. Cas. 333, explained In Stearns v, 
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Sect. is. (5) The application of the principle of subrogation may be 
Subroga- excluded by the terms of the policy of insurance or by any usage of 
tion. trado to which it is subject ( t ). 

Where the 975. It often occurs that the same property is insured by persoDS 
same properly who have different interests in it. For example, the owner, the 
oersonT 1 b7 coramon carrier or other bailee of goods, the mortgagor and mort- 
having gagee, may insure the same property with different insurers, and in 
iiffeicnfc such cases somewhat difficult questions arise between the various 
inteiests in it. j n8ur0rB as to their respective rights and liabilities between them¬ 
selves. The answer to Bueh questions is to be found by the correct 
application of the two principles of subrogation and contribution. 
The cases in which one or the other of those two principles are to be 
applied has been judicially explained in the following manner (w). 

If a third party (a bailee of the goods, or, indeed, any other 
person) is liable in contract or tort for the loss of the goods or for 
damage to them, the company (or other person) which has insured 
the owner is subrogated to his rights against the third party, and 
it follows that the company (or other person) with which that third 
party may have insured will be ultimately liable for the loss, and 
cannot recover any contribution from the olher companies. 

"Where different persons insure the sam > property in respect of 
their different rights, they may bo divided into two classes. It may 
be that tlio interest of the two between them makes up the whole 
property, as in the case of a bailor and bailee, mortgagor and 
mortgagee. Then if each insures, although they may use words 
apparently insuring the whole property, yet they would recover 
from their respective insurance companies the value of their own 
interests, and, of course, those values added together would make 
up the value of the whole property. Therefore it would not be a 
case either of subrogation or ‘contribution, because the loss would 
be divided between the two companies in proportion to the interests 
which the respective persons assured had in the property. But 
then there may be cases where, although two different persons 
insure in respect of different rights, each of them can recover the 
whole, as in the case of a mortgagor and mortgagee. Wherever 
that is the case it will necessarily follow that one of these two has 
a remedy over against the other, because the same property cannot 
in value belong at the same *ime to two different persons, and, 
therefore, it must be that if both recover the full value of the 
property from their respective insurers, the company which has 
insui-ed the person who has the remedy over is subrogated to that 
remedy. , 

976. The Act’ (.r) contains certain provisions relating to 

Village Main Reef 0old Mining Co. (1905). 10 Com. Cas. 80, 0. A., in a manner 
iuoonsistent with the explanation oi Buktt, L. J., in Casietlam v. Preston (1883), 
11 Q. B. D. 380, C. A , at p. 391. 

(<) Tate v. Hi/slop (1885), 15 Q. B. D. 368, 0. A. 

(a) North liritiskand Mercantile Insurance Co. v. London, Liverpool and Globe 
lnimance Co. (1877), 5 Oh. D. 569, 0. A., per Metxish, L.J., at p. 683. This 
wan tho case of a fire policy, but the principles laid down in the judgment apply 
equally to marine insurance. As to fire insurance, see pp. 516 et «eq., poet. 

(x) Marine Insurance Act,' 1906 (6 Edw. 7, o. 41), *. m 
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subrogation, which are sot out below (a). It is submitted that 
though the language used is, perhaps, not perfectly precise, those 
provisions are consistent with, and do not in any way alter, the 
previously existing law on the subject, as above set forth in this 
section ( b ). 

Shot. 17. — Recovery of Losses by Assured, 

Sub-Sect. 1 .—Settlement of Losses. 

977. When a claim arises under a policy, the assured’s broker, 
having ascertained the percentage of the loss, according to the 
usual practice, indorses the percentage on the policy with the word 
“settled” prefixed, and calls upon the underwriter to initial the 
indorsement. When the indorsement is initialled, the claim is 
said to be “ Bettled ” or the policy “ adjusted.” This settlement or 
adjustment amounts to an acknowledgment by the underwriter of 
his liability and an implied promise by him to pay the indorsed 
percentage, but it is only an accord without satisfaction, and the 
only consideration is the underwriter’s liability for the loss. It 
follows, therefore, from the ordinary principles of the common law 
that the underwriter is not precluded from disputing his liability 
and showing there is no consideration for the implied promise, 
even though at the time of adjustment he bad full means of 
knowledge (c). 

978. If, howover, after adjustment the underwriter pays the loss, 
he cannot reeovor it back unless it was paid under a mistake of fact^2). 

Moreover, where the loss is total at the timo of adjustment and 
is paid by the underwriter under no mistake of fact, the money 
cannot be recovered back by him on the ground that the constructive 
total loss has subsequently been adeojuod ( e ). 


Shot. 18. 

Subroga¬ 

tion. 

The provisions 
of the Act 
as to 

subrogation. 


Effect of 
settling losses 
or adjusting 
the policy. 


Where the 
adjustment 
has been 
followed by 
payment. 


(a) Marino Insurance Act, 1900 (6 Edw. 7, o. 41), s. 79:—(1) Wlioio the 
in tut or pays for a total loss, either of tho whole, or in the case of goods of any 
apportionable part, of tho subject-matter insured, he theioupou becomes entitled 
to take over tho interest of the assured in whatever may romain of tho subjoct- 
r .after so paid for, and ho is thereby subiogatud to nil the lights and remedies of 
the assured m and in respect of that subject-matter us from the timo of the 
casualty causing the loss. 

(2) Subject to the foregoing provisions, where the insurer pays for a partial 
loss, he acquires no title to the subjoet-matter insured, or such part of it as may 
remain, but he is thereupon subrogated to all rights and romodics of the 
assured in and in respect of the subject-matter insured ns from tho timo of the 
casualty causing the loss, in so far as tho assured has boon mdomniliod, 
according to this Act, by such payment for tho loss. 

! b) Soe p. 490, ante, and the text, supra. 

c) See Lord Campbell’s note to Shepherd y. Ghewter (1808), 1 Himp. 273, 
276; Steel v. Lacy (1810), 3 Taunt. 285; Reyner y. Hall (1813), 4 Taunt. 723; 
Luekie v. Bushby (1853), 13 0. 13. 864 ; and son Kelly v. Solan (1841) 9 M. & \V. 
64, and title Contract, Vpl. VII., pp. 441, 442. 

(d) Bithie y. Lamley (1802), 2 East, 469; Cadavai [Duke) y. Collins (1836), 
4 Ad. & El- 858, per Patteson, J-, at p. 866 . Seo the notos to Marriut v. 
Hampton (1797), 2 Smith, L. C., 11th ed., 421, 437—440. As to the liability to 
a penalty for paying loss on au unstamped policy, seo p. 338, ante. As to 
mistake generally, see title Mistake. 

(e) Da Costa r. Firth (1766), 4 J3urr. 1966; and see Blaauwpot y. Da Costa 
(1758), 1 Eden, 130; Brooks v. Mac Donnell (1835), 1 Y. & 0. (ex.) 500; Tunnoy. 
Edwards (1810), 12 East, 488 ; Ooldsmid y. Gillies (1813), 4 Taunt. 803. As to 
ademption of loss, see p. 479, ante. 
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On the other hand, if after a loss has been paid the underwriter 
discovers that there was fraud or misrepresentation, or concealment 
or any other fact previously unknown to him, which would have 
afforded a good defence to the claim, he can recover the money so 
paid from the assured, or from the broker who has effected the 
policy, unless the latter lias actually paid over the loss to the 
assured (/), or accounted to him for the amount received under 
circumstances amounting to payment ( g ). If the broker has merely 
passed the moneys received to the credit of the assured in such 
circumstances that the account remains open, then it can be 
recovered from him, unless he has been induced by the conduct of 
the insurer to alter his legal position ( h ). It follows also from the 
ordinary principles of the common law that if payments of losses have 
been made under compulsion of legal process, though under a 
mistake of fact, the money so paid cannot be recovered back unless 
there has been such fraud as would enable the insurer to set aside 
the judgment or the process of the court (i). 

Whore the underwriter does not resist the claim upon a policy 
which is void for illegality, but pays the loss to the broker of the 
assured, the latter is entitled to recover from the broker the amount 
of the loss, inasmuch as he can prove the t the money was paid to 
his use without alleging the illegality of the policy (/c). 

979. After payment of a total loss the underwriter can recover 
the salvage or the proceeds of its sale from the assured (Z), unless ho 
be estopped from doing ho, as, for instance, by having at the time 
of settling the loss paid loss than the whole amount of insurance in 
full of all demands (m). 

Sub-Sect. 2 .—Return of Premiums. 

(i.) In General. 

980. Where the premium, or a proportionate part thereof, is, by 
the Act (n), declared to be returnable— 

(a) If already paid, it may be recovered by the assured from the 
insurer; and 

(/) Buller v. Harrison (1777), 2 Oowp. 5fS5. As to njisrepresontal _>n 
generally, Bee title Misrepresentation and Fraud. 

(p) Holland v. Russell (1863), 4 B. & 8. 14, Ex. Oh. As to accounting which 
amounts to payment, see p. 363, anie. See also titles Agency, Vol. L, p. 223; 
Contract, Vol. VII., p. 479. 

(A) Duller v. Harrison, supra; explained in Holland v. Russell (1861), 1 B. & S. 
424, 436; affirmed (1863), 4 B. & 8. 14, Ex. Ch. See also title Agency, Vol. I., 
p. 223. t ' 

(*) See Marriat v. Hampton (1797), 7 Term Sep. 269, and the note s thereto in 
2 Smith, L. C., 11th* ed., p. 421. See also title Contract, Vol. VII., p. 488. 

( k) Tenant v. Elliott (1797), 1 Bos. & P. 3; compare Farmer v. Russell (1798), 
1 Bos. & P. 296 ; Bousfltld v. Wilson (1846), 16 L.*J. (ex.) 44 ; and see title 
Agency, Vol. I., p. 187. As to the effect of illegality on the right to a return 
of premium, see p. 601, post. 

(l) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 79; Roux v. Salvador 
(1836), 3 Bing. (N. 0 .) 266, 288, Ex. Ch. 

(to) Brooks v. MacDonnell (1835), 1 Y. &. 0. (EX.) 500. 

(fi) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 84 (3) ta), Zc]; see the 
text, i nfra, and p. 497, post. It is open to question whether the Act m dealing 
with return of premiums did not in some particulars alter the law (see p. 602. 
poet). 
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(h) If unpaid, it may be retained by the assured or his agent (o). 
Where the policy contains a stipulation for the return of the 
premium, or a proportionate part thereof, on the happening of a 
certain event, and that event happens, the premium, or, as the 
case may be, the proportionate part thereof, is thereupon returnable 
to the assured (p). 

Where the consideration for the payment of the premium 
totally fails, and there has been no fraud or illegality on the part 
of tho assured or his agents, the premium is thereupon returnable 
to the assured ( q). 

Where the consideration for the payment of the premium is 
apportionable and there is a total failure of any apportionable part 
of the consideration, a proportionate part of the premium is, under 
tho like conditions, thereupon returnable to the assured(r). 

In particular— 

(a) Where the policy is void, or is avoided by the insurer no 

from the commencement of the risk, the promium iti 
returnable, provided that there has been no fraud or 
illegality on the part of the assured; hut if the risk is not 
apportionable, and has once attached, the promium is not 
returnable (a): 

(b) Where the subject-matter insured, or part thereof, has never 

been imperilled, tho premium, or, as tho case may be, a 
proportionate part thereof, is returnable: Provided that 
where the subject-matter has been insured “ lost or not 
lost ” ( b ) and has arrived in safety at tho time when the 
contract is concluded, the premium is not returnable unless, 
at such timo, the insurer knew of the safe arrival (c); 

(c) Where the assured has no insurable interest throughout the 

currency of the risk, the premium is returnable, provided 
that this rule does not apply to a policy effected by way of 
gaming or wagering (d) ; 

fdj Whero the assured has a defeasible interest which is 
terminated during the currency of the risk, the premium is 
not returnable (<’); 

(e) Where the assured has over-insured under an unvalued 

policy, a proportionate part of the premium is returnable (f); 

(f) Subject to the foregoing provisions, where the assured has 

over-insured by double insurance (//), a proportionate part 
of the several premiums is returnable: provided that, if 

o ) Marine Insurance Act, 1906 (6 ISdw. 7, o. 41), s. 82. 

» Ibid., a. 83. 

7) Ibid., s. 84 (1) 

7 Ibid., b. 84 (2 
a Ibid., s. 84 (3) (a). 

! b For the meaning of the expression " lost or not lost,” see p. 367, ante, 
c) Marine Insurance Act, 1906 (6 Edvr, 7, e. 41), s. 84 (3) (b). Compare 
ibid., s. 6 (1), Sched. I., r. 1, p. 368, ante. 

(<2) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 84 (3) (c). See further, 
«s to gaining and wagering policies, p. 377, poet. 

e) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 84 (3) (d). 

'/) Ibid., b. 84 (3) (e). 

p) As to double insurance, see p. 380, ante, and p. 600, port. 
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the policies are effected at different times, and any earlier 
policy has at any time borne the entire risk, or if a claim 
has been paid on the policy in respect of the fall sum 
insured thereby, no premium is returnable in respect ol 
that policy, and whon the double insurance is effected 
knowingly by the assured no premium is returnable ( h ). 

(ii.) JSxpress Stipulations as to Return of Premium. 

Express 981. As has been seen above (l), the parties are at liberty to 

stipulations stipulate that the happening of any specified event should entitle the 
or ^ remiuraB assui ' e( ^ a return of a certain portion of the premium (k); and the 
p 1 policy often contains an express clause to that effect. For instance, 
a clause was frequently inserted in a policy that in case the ship 
sails “with convoy and arrives,” part of the premium should be 
returned (Z). It is now also usual to insert a clause in time policies 
stipulating for tho reduction of premium in the event of the vessel 
not being continuously employed during the whole of the insured 
period (w). 

(iii.) Return far Failure of Consideration 
(a) Total Failure 

982. As regards the above-mentioned statutory provisions (n) 
relating to return of premium on failure of consideration, whore uo 
usage is proved to the contrary, and no express stipulation to the 
contrary is contained in the policy, an entire premium cannot be 
apportioned unless it can be implied from the contract that tho 
parties had distinct risks in contemplation (o). 

h) Murine Insurance Act, 1906 (6 Edw. 7, c. * 11 ), s. 81 ( 6 ) (f). 
t) See p. 496, ante. 

7c) See Ionides v. Harford (1859;, 29 L. J. (ex.) 66. 

(l) Tho objoct and meaning of this clause is fully explained by Lord 
Mansiikld in Simoud y. Boydell (1779), 1 Doug. (k. b.) 268, :it pp. 270, 271 ; 
see also Aguilar v. Rodgers (1779), 7 Term Kep. 421; Horncastle v. Haworth 
(1806), Mai'.liall on Marino Insurance, 4th cd.,p. 539; Kellner v. Le Mes-<rier 
(1803), 4 East, 396; Leeoin v. Cor mat L (1812), 4 Taunt. 483; Dalgleish v. Brooke 
(1812), 15 East, 295; Lunqhom\. All mitt (1812), 4 Taunt oil ; Meyer v. Creg^on 
(1781), Marshall on Murine Insurance, 4th oil., p. 539; Audteq v. Buff (VA'O), 
2 lies. & P. 111 . 

(m) As to the construction of such a clause, boo Hunter v. Wright (1830), 10 
11. & 0. 714. As to the construction of a clause providing that if tho vessel weie 
sold or transferred to a new management, tho policy should become cancelled 
and a pro rata return of premium bo made, see Pyman v. Marten (1907), 13 
Corn. Cas 64, 0. A. As to the construction of a clauso providing for the loturn 
of a portion of the premium on the condition that tho vessel should not be 
employed in certain spociiiod trades or witiiin a specified area, see (Jorsedd 
Steamship Co. v. Forbes (1900), 5 Com. Cas. 413. 

(n) Seo pp. 490, 497, ante. 

(o) Tho following are very special cases in which the premium was hold to 
be apportionable where the policy contained a warranty that the ship should 
depart with convoy for the voyage. They were at any rato decided to a very 
great extent upon the evidence of usage: Stevenson v. Snow (1761), 1 Wm. Bl. 
Ai6; Burmonv. Woodbridge (1781), 2 Doug. (k. b.) 781, 789; Tyrie v. I ,r letcher 
(17771, 2 Cowp. 666; Oale v. Machell (1785), Marshall on Marine Insurance, 
*>101 ei., p. 529 ; Long v. Allan (1785), 4 Doug. (k. b.) 276; better reported sub 
nom. Long v. AUen, Marshall on Marine Insurance, 4th ed., p. 529. See also 
Meyer v. Gregton (1784), 3 Doug. (K. B.) 402; Rothwdl y. Cooke (1797), 1 
Bos. & 1\ 172. 
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983. It will conduce to clearness if it be assumed in the first 
instance that the policy is a valid and legal policy, reserving for 
subsequent consideration (p) the effect of a policy being void or of 
there being fraud or illegality. In this and the immediately 
following paragraphs, therelore, the validity of the policy and the 
absence of fraud or illegality will throughout be assumed. 

The consideration for the payment of the premium is the risk 
which the underwriter takes upon himself. This consideration 
totally fails where from any cause no risk is incurred by the under¬ 
writer, as where the subject-matter insured has never been im¬ 
perilled by reason of the policy not having attached (q). This may 
happen by reason of a breach of warranty, express or implied, ns, 
for instance, where the ship is at the commencement of the risk 
unseaworthy (r); or it may occur where the ship does not sail on or 
before a certain day, or where the assured at the outset abandons 
the insured adventure (s), or where there is a concealment or mis¬ 
representation (though not fraudulent) on the part of the assured, 
in consequence of which the underwriter repudiates the contract (t). 
In like manner the underwriter comes under no risk where 
throughout the currency of the risk the assured has no insurable- 
interest (a). 

In all these cases the consideration wholly fails, and, therefore, 
according to the ordinary principles of the common law, the 
premium, if it has been paid, can be recovered by the assured, and 
if it is unpaid it is not recoverable by the underwriter ( b ). 

984. On the other hand if, on the true construction of the 
policy, the risk be entire and indivisible, then, if the policy has once 
attached, there is no return of premium. For instance, if the 
insurance is “ at and from,” the premium is not returnable, though 
the ship be lost before sailing on the Voyage (c). Upon the same 

Ip) See p 601, post. 

(j) Marine Insurance Act, 1906 (6 Edw. 7, o, 41), s. 84 (3) (b) (see p. 497, ante) ,* 
Henl'le v. Royal Exchange Assurance Co. (1749), 1 Ves. Sen. 317; Long v. Allen 
(1786), Marshall on Marine Insurance, 4th ed., p. 529; Colby v. Hunter (1827), 
;; C. & P. 7. As to attachment of risk, see Marine Insurance Act, 1906 (6 Edw. 
7, c. 41), Sched. I., Buies for Construction of Policy, 2—4; see pp. 384 et seq. 

(r) See p. 422, ante. 

(a) See pp. 396, 419, ante. 

(t) Feist v. Parkinson (1812), 4 Taunt. 640; Anderson v. 2'homton (1853), 8 
Exch. 425. See North-Eastern 100a Steamship Insurance A isodation v. Red “ S" 
Steamship Co. (1905), 10 Com. Cos 245; nffinnod (1906), 12 Com. Cas. 26, 0. A. 
(where tne ordinary rule os to return of premium was exprossly excluded by 
the rules of the Mutual Assurance Association). As to the effect of such 
misrepresentation, see p. 404, ante. ’ 

(а) But after the assured on ship and freight had oompleted the voyago and 
earned freight, Lord Eu.enbobough ruled that he could not recover bark the 
premium on the ground that he had no insurable interest by reason of want of 
title to the ship ( TbPCulloch v* Royal Exchange Assurance Co. (1813), 3 Camp. 406). 

(б) Whore the assured himself abandons the adventure he ought, it seems, to 
give notice to the underwriter before he brings his action to recover the premium 
U'alyart v. Lcckie (1817), 6 M. & S. 290; Catty v. FuUl (1846), 9 Q. B. 431). 
The premium, as has been already seen (see p. 349," ante), is not as a rule 
due from the assured, but from the broker, to the underwriter (Marine Insurance 
Act, 1906 (6 Edw. 7, o. 41), s. 53 (1)). 

(c) Moses v. Pratt (1816), 4 Camp. 297; Anntn v. Woodman (1810), 3 Taunt. 
299. As to the meaning of “ at and from,” see p. 388, ante. 
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principle, since a deviation, as distinguished from a change of the 
voyage, only discharges the underwriter from the time when the 
deviation actually commences ( d ), tho assured is not entitled to a 
return of the premium in cases of deviation ( e ); and the termina¬ 
tion of a defeasible interest does not entitle him to a return of 
premium (/). 

985. The proviso (g)' for the case of an insurance “ lost or not 
lost" is founded upon the consideration that in such a case the 
undorwritor has taken upon himself the risk of the property being 
lost before the conclusion of the contract (/i). 

986. Where part only of the subject-matter insured is 
imperilled, a proportionate part of the premium is returnable (t). 
Thus, if a hundred bales of cotton be insured and only fifty bales are 
put on board, a return of half the premium must be made for short 
interest. Similarly if the freight of a full cargo is insured and at 
the Lime of the loss a complete cargo is not at risk, there mast be 
a proportionate return of premium (?'). 


(b) Partial Failure of Consideration: Over-insurance. 

987. If the assured has under an unvilued policy insured to the 
amount of £1,000 and the property at risk is only of the value of 
£750, one-fourth of the premium is returnable, because the under¬ 
writer could nover be liable for more than three-fourths of the 
valuo of the amount insured (7c). 

Where the assured has over-insured by double insurance, a 
proportionate part of the several premiums is returnable ( l ), subject 
to the statutory provisions already noticed (m). 

The principle on which ,the clauses as to over-insurance and 
double insurance ( n) are founded is that if the risk in consideration 
of which the underwriter is paid the premium is not in fact incurred 
by him, or is not incurred to the full extent contemplated, there is 


d ) See p. 396, ante. 

e) Hogg v. Homer (1797), 2 Park on Marine Insurance, 8 th ed., p. 782 ; Tait v. 
Lew (1811), 14 East, 481; Tyrie v. Fletcher (1777), 2 Cowp 666 ; Loratne v. 
J'homltnscm (1781), 2 Doug. (k. b.' 685; Berman v. Woodbridge (1781), 2 Doug. 
(k. B.) 781. 

(/) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 84 (3) (d) (see p. 497, 
ante) ; Boehm v. Bell (1799), 8 Term Rep. 154. 

(</) Marine Insurance Act, 1.906 (6 Edw. 7,o. 41), s. 84 (3) (b); seep. 497, ante. 
(A) Bradford v. ■ Symondson (1881), 7 Q. B. D. 456, 0. A. ; Natuech v. 
Hendewerk (1S71),.7 Q. B. D. 460, n. 

(i) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s 84 (3) (b): seep. 497, ante. 
(y) Forlcs v. An}>mall (1811), 13 East, 323 (freight); Rickman v. Carstairs 
(1633), 5 B. & Ad. 631; Tobin v. Harford (1864),*34 L. J. (o. r.) 37, Ex. Ch. 
(cargo), afford examples of short interest, but no question of return of premium 
was there discussed; compaie Eyre v. Glover (1812), 16 East, 218 (profits). 

(/<) bee Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 84 (3) (e); and 
p. 497, ante. 

(1) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 84 (3) (f); seep. 497, ante, 
(in) See p. 497, ante. 

(n) Marine Insurance Apt, 1906 (6 Edw. 7, c. 41), s. 84 (3) (e), (f); see p. 497 ( 
On ffc 
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a failure of consideration in whole or in part in respect of which the 
insurer must return the premium or part of it. 

Where the over-insurance is by a single policy all the underwriters 
contribute rateably to the return of premium without regard to the 
date of their subscriptions (o). If there are several policies on the 
same subject-matter and the sum insured exceeds the value of the 
subject-matter, all the underwriters on .the several policies are 
liable to pay according to their respective subscriptions, and are 
therefore bound to make a return of premium for the excess of the 
sum insured over the value of the subject-matter in proportion to 
their respective subscriptions (o). 

Before the Act ( p ) came into force there was an exception to the 
rule as to double insurance, that if any policy had borne the entiro 
risk before the later policies were effected, no premium was 
returnable in respect of that policy; and to this extent the statutory 
proviso already mentioned ( q ) embodies the law as it existed (r) 
before the passing of the Act (s). The further exceptions contained 
in the same proviso ( q) are new. 

These rules of law relating to double insurances do not prevail 
on the Continent. American policies generally contain express 
provisions on the subject (t). 

(iv.) Where Policy ia Avoided by Material Alteration. 

988. Where a policy was avoided by reason of a material 
alteration when in the custody of the assured or his agent, tho law, 
before the passing of tho Act(i*), was that the premium was not 
returnable ( v ). It will have to be decided whether the express 
voids of the statutory provision already noticed (w) do not make the 
premium returnable in a case Avhere the policy is so avoided before 
the risk has attached, inasmuch as 'the principal, if not the only, 
case in which a policy is void, where not a wagering policy, and 
v hero there is no illegality, is where it is made void by a material 
alteration (x). 

(v.) Effect of Fraud and Illegality. 

989. Where the underwriter has been induced to enter into 
the contract of insurance by the fraud of the assured or his agent 
end the policy is avoided by the insurer, the assured cannot recover 
the premium ( y ). On the other hand, where the assured has been 


(o) Marshall on Marine Insurance, 4th ed., p. 516 

(pj Marine Insurance Act, 1906 (6 Edw. 7, c. 41), which came into force on 
1st January, 1907. • 

(</) 7bid., s. 84 (3) (f); see pp. 497, 498, ante. 

(r) See Fislc v. Maaterman (1841k 8 M. & W. 165. 

(«) Marine Insuranco Alt, 1906 (6 Edw. 7, c. 41); seo note (p), supra. 

See Arnouhl on Marine Insuranco, s. 1262. 

(u) Marino Insurance Act, 1906 (6 Edw. 7, c 41); soe note (p), supra. 

(u) Zamjhorn v. Uologan (1812), 4 Taunt. 830. 

(u>) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 84 (3)(a); see p. 497, 
ante. 

lx) See p. 402, ante. 

ly) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 64 (3) (a); Mivaz v. 
Ocrutti (1880), 6 Q. B. P. 222,0. A.; Tyler v. Home (1785), Marshall on Marine 
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induced to enter into the contract by the fraud of the underwriter, 
and consequently repudiates the contract, the premium must be 
roturned ( z ). 

Where the policy is effected by way of gaming or wagering the 
premium is not returnable (a). 

990. According to the principles of the common law, if the 
policy was void on the ground of its being illegal and the assured 
withdrew from the contract before the policy had attached, then 
the assured could, on giving the underwriter notice of such with¬ 
drawal^), recover the premium. He would be entitled to do so 
because he could prove failure of consideration without relying 
on or alleging the illegality of the policy (cl. It seems, however, 
that this rule of law, which has been strongly questioned by 
eminent judges, is no longer applicable to marine insurance, and 
that whether or not the policy has attached, the premium is not 
returnable if the policy is void by reason of illegality ( d ). 

Sun -Sect. 3 .—PratUre and, Evidence (e). 

991. Where the assured brings an action for a total loss and the 
evidence proves only a partial loss, ho may, unless the policy 
otherwise provides, recover for a partial loss(/). But where the 
assured merely proves that the ship has sustained some damage 
without giving any evidence as to its extent, he can recover only 
nominal damages (g). 

Where there is a general averment of interest in the entire 


Insurance. 4th ed., p. 525; Chapman v. Fraser (1793), Marshall on Murine 
Insurance, 4th ed., p. 525. 

(*) See Marine Insurance Act, 19Q6 (6 Edw. 7, o. 41), s. 84 (3) (b), proviso, a id 
pp 404, 497, ante; and see Duffell v. Wilson (1808), 1 Camp. 401 ; Kettlewell ■/. 
Refuye Assurance Co., [1907] 2 KB. 242 ; affirmed, [1908 ( 1 K. B. 546, C. A. 

(a) Marine Insurance Act, 1906 (6 Edw. 7, c. 41). s. 84 (3) (a), (c). See a!>o 
Marine Insurance (Gambling Policies) Act, 1909 (9 Ediv. 7, c. 12). 
lb) Pal,/art v. Lccfne (1817), C M. & S. 290. 

(<■) Lowry v. Bourdtcn (1780), 2 Doug. (k. b )468, per Buller, J., atp. 471. S’ >e 
also Tap/ienden v. Randall{ISQl),2 Bos. &P. 467 ; Aubirt v. Walsh (1810), 3Taunt. 
277 ; Taylor v. Bower (1876), 1 Q. B. D. 291 ; Hermann v. Charksmarth, [1906' 2 
K. B. 123, C. A. 

(<2) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 84 (3) (a). See Monk 
v. Abel (1802), 3 Bos. & P. 33 ; Lubbe.lt v. Potts (1806), 7 East, 449. "When the 
underwi iter raises the defence of illegality the (t-siumI may lccovor the premium 
if whon the policy was effected he wus ignoiant of the fact which icndoied it 
illegal [Com v. Brute (1810), 12 East, 225 ; Henry v. Want forth (1815), 4 Camp. 
270: sub nntn. IJentiq v (1816), 5M.&S. 122; Siflkcn v. Allnutt (1813), 

x M. & S. 69). As to the effect of misrepresentation by tho insurer or his agent 
as to the legalitv of tho insurance, see also Parse v. Pearl Life Assurance Co., 
[1904] 1 X. B. 558; and, further, as to tho gonernl rule in all insurances, see 
p. 613, post. • 

(e) Pleadings now no longer present any difficulty, and it suffices to mention 
the’three points mentioned in the toxt, supra. As to plouding in gonoral, see 
Bullen ana Loabe, Precedents of Pleading, 6th ed.; and title Pleading. As to 
evidence generally, see title Evidence, Vol. XIII., pp. 415 et scq. As to 
discovery, inspection, and interrogatories generally, see title Discovert, 
Inspection, and Interrogatories, Vol. XI., pp. 35 et seq. 

(/) Marine Insurance Act, 1906 (6 Edw. 7, c. 41), s. 56 (4); and seep. 478, 
ante; Gardmer v. Croasdale (1760), 2 Burr. 904. 

(g) Tanner v. Burnett (1823), By. & M. 182. 
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subject-matter insured, the plaintiff who proves an interest in part 
may recover pro tunto (h). 

The court will prevent its procoss from being abused, and 
therefore will not allow tho assured to recover the full amount 
of his loss in addition to the premium which he has received under 
a plea of payment into court (i). 

The consolidation of actions on policies of marine insurance is 
provided for by the Eules of the Supreme Court, 1883 ( k ). 

992. The order for ship’s papers made in actions on policies of 
marine insurance is fur more extensive than the ordinary order 
for discovery of documents (Z). This order will be made not only 
against the ownor of an insured ship, but also against a mortgagee, 
though he has never been in possession of her. It will also be 
made against a nominal plaintiff who is tho agent of tho 
assured (w); against the assured on a policy on goods («); and also 
against tho underwriter claiming on a policy of reinsurance (o). 
But tho order will not be made when the policy is one entirely for 
inland transit (/;). 

993. The rules of evidence applicable to policies of marine 
insurance are generally the same as those which apply to all other 
cases (y). Questions us to the materiality of matters concealed or 
represented, or as to what is reasonable diligence, reasonable time, 


(A) Rising v. Burnett (1798), Marshall on Murine Insurance, 4th e<l., p 570; 
Page v. Ilix/ns (1785), Marshall on Marine insurance, ‘1th ed., p. 570. 

(?) Carr v. Royal Hi change Assurance ('orpin niton, < 'arr v. Monlcjiore (ISO t), 
31 L. J. (q. Ii ) 21. As to tho person in whose name the action cun bo hi ought 
in case of assignment of moneys due under the policy, see Swan and CUlund’t 
Granny Dock and Slipway Co. v. Maritime Insurance Co. and Croshaw, [1907] 
1 K. lb 110. 

(k) It. S. C , Ord. 49, r. 8. Seo title Pit act tea and Procedure ; and tho 
notes to the above rule in the Yearly Practice of the Supremo Court. 

(i) See It. S. (J , Appendix lv, No 19. As to tho eoiihuloi.it,ions on which tho 
order for ship’s pipers is founded, seo China Steamship Co. v. Commircial 
Assurance Co. (1881), 8 Cl. B. 1). 142, 0. A., per Brett, L.J., at p 145 ; II cst of 
England Bank v. Canton Insurance Co. (1877), 2 Ex. D. 472; and see, genoially, 
title Discovery, Inspection, and Interrogatories, Vol. XI., pp. 05, 00. 

(m) West of England Bank v. Canton Insurance Co., supra. 

(n) Willis ilt Co. v. Baddeley, [1892] 2 Q. B. 324, C A. 

(o) China Traders' Insurance Co. v. Iloyal Jia.chan.jc Assurance Corporation, 
[1898] 2 a li. 187, C. A. 

(^) Schloss Brothers v. Stevens (1905), 10 Com. Can. 221, C. A.; Tannenhaum 
<fe Co.v. Heath (1908), 13 Com. Cas. 264, C. A. It will be made where tho policy 
is in substance a marine policy, though a part of the transit in by luftd (Harding 
V. Bussell, [1905] 2 K. B. 83, 0. A , where the earlier casus, Henderson v. Under¬ 
writing and Agency Association, [1891] 1 Cl. B. 657, and Village Mam Ikef Gold 
Mining Co, v. Stearns (1900), 5 Coin. Cas. 240, wore doubted). As to disuovory 
where the action is brought in tho namo of the assured by tho underwriter, 
who is Bubrogated to his rights, see James Nelson <St Sons, Ltd. v. Nelson Line 
{Liverpool), Ltd., [1906] 2 K. B. 217, 0. A. 

(q) See, generally, title Evidence, Yol. XIII., pp. 415 it seq. As to the 
exceptional effect, m cases of loss by capture, given to tho judgment by a 
foreign prize court and rendering it conclusive, not only as to the fact of 
condemnation, but also as to the grounds of it, see p 422, ante; and titles 
Conflict op Laws, Vol. VI., p. 177 ef seq.; Estoppel, Vol. XIIL, p. 340; 
Prize Law and Jurisdiction. 
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sect. 17. or reasonable premium, are in cases of marine insurance, as already 
Recovery of noticed, questions of fact and not of law(r). 
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Assured. 994. Juries are now authorised to give damages in the nature 
of interest in all actions on policies of marine insurance (s). 
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Sect. 18 .—Mutual Insurance Associations. 

i 

Sttb-Seot. 1 .—Origin of Mutual Insurance Clubs. 

995. It has been already (t) shown that in 1719 two com¬ 
panies, the London Assurance Company and the Royal Exchange 
Assurance Company, wero incorporated with the exclusive right of 
making maiino insurances in their corporate capacity. This 
monopoly gave rise to shipowners’ clubs for the mutual insurance 
of their own vessels. In such clubs each member is both assured 
and insuror; he is insured as to his own property in the club by all 
the other members in proportion to their respective properties in it, 
and he is at the sarno timo an insurer in the proportion of his own 
property in the club for the property of each of the others, their 
mutual agreements boing the consideration of the contract. 

By reason of the monopoly of tho two insurance companies above 
mentioned, it was essential to the legality c f the mutual insurance 
clubs that their members should be liable individually only, each 
for his own proportion and not jointly, or one for others of them ( u). 
Moreover, the i mnagers of the club had no right of action against a 
member for premiums or for his contribution to losses paid (a). 


Suu-Seot. 2.— Regiilration under Companies Acte. 

Companies 996. The monopoly granted to the two insurance companies was 
Act, 1862 : its taken away in 1824 ( b ), and thenceforth until 1862 no restriction 
consequences. wa£J pi ftCe( j on the formation of mutual associations or joint stock 
companies to carry on tho business of marine iusuiancc. But 
the Companies Act, 1862 (c), produced the result that, as a marino 
insurance association is a company for the acquisition of gain 
within the meaning of that Act (r), it is, when consisting of more 


(r) See Marine Insurance Act, 1900 (0 Edw. 7, c. 41), ss. If* (4), 88; ti > 
pp. 400, 405, ante. 

(s) Civil Procedure Act, 1 Slid (3 & 4 Will. 4, c 12), s. 29; and soo title 
Damages, Vol. X., p. 345. 

(t) See p. 339, ante. 

(u) See the judgmont of Por, logic, B , in Marine Mutual Insurance Association 
V. Young (1880), 43 L. T. 141; Harrison v. MtUar (1796), 7 Term Rep. 340, n. 
cited in Lees v. Smith (1797), 7 Term Rep. 338; Strong v. Harvey (1825), 3 
Bing. 304.' 

(a) Gray v. Pearsob (1870), L. R. fi O. P. 568; Evans v. Hooper (1876), l 
Q. B. D. 45, U. A. There was usually a rule in those clubs requiring the member 
whoso ship or shore was mortgaged to produce to the cl^b a contract of guarantee 
from the mortgagee to answer for all demands that should be made on tho 
meihbor by the club, and this rule was generally so framed as to make the 
production of the guarantee a condition precedent to the recovery for a loss 
{Hughes r . Tindall (1856), 18 C. B. 98 ; Turnbull v . Woo/fe (1862), 9 Jur. (n. a.; 
57). 

(l>) Stat. (1824) 5 Geo. 4, c. 114. 

(c) 25 & 26 Viet. o. 89, a. 4, repealed and re-enacted by the Companies 
(Consolidation) Act, 1908 (8 Edw. 7, o. 69), s. (1) 2; see title Companies, Vol. V., 
p. 44. 
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than twenty members, an illegal association unless registered as a 
company (d). 

Mutual insurance associations are now, therefore, always 
registered under the Companies Acts (c), usually as a company 
limited by shareB or as a company limited by guarantee (/). 

Sub Sect. 3.— Legal Character. 

997. In general, it is now the association itself which is the 
insurer, and the assured's right of action is against the association 
and not against the other members, the consideration or premium 
for the insurance being his liability to contribute to the losses of 
the other members and the expenses of the association^). But 
in order that these contracts of mutual insurance may be valid it 
is necessary that there should be a properly stamped policy con¬ 
taining the particulars required by the Stamp Act, 1891 ( h ). 

Sub-Sect. 4.— Provisions of the Marine Insurance Act. 

998. Where two or more persons mutually agree to insure each 
other against marine losses there is said to be a mutual insurance ( i). 

The provisions of the Act ( j) relating to the premium ( k ) do not 
apply to mutual insurance, but a guarantee, or such other arrange¬ 
ment as may be agreed upon, may be substituted for the 
premium (£). 

The provisions of the Act (j), in so far as they may be modified 
by the agreement of the parties, may in the case of mutual 

(d) Be Arthur Average Association for British, Foreign, and Colonial Ships, 
Ex parte Hargrove it: Co. (1875), 10 Oh. App. 342 ; also Be Pad stow Total l.oss 
and Collision Assurance Association (1883), 20 Ch. D. 137, 113—149, 0. A. 

(c) Soo note (i), p. SO 1, ante 

If) Lion Insurant e Association v 2'w<A<r,(l8S3), 12 Q Tl. D. 176, 0. A. ; Marine 
Mutual Insurant e Assonahon v. Young (1880), 43 L. T. 441. The Companies 
Ad, 1862 (23 & 26 Viet, o 89), fa. 4, only applied to associations formed after the 
commencement of the Act, and accordingly it was held that a mutual marine 
iiiguranco nesoemtion formed in 1847 and reconstituted from year to year since 
that date was not illeg.il, though not rogisterod nor incorporated (Mag v. 
Jacobs (1883), Shipping Gazette, Weekly Summary, 20th March). 

(g) See Lion Insurance Association v. Twicer, supra, per Duett, M.E., at 
p. 187 ; North-Eastern 100A Steamship Insurance Association v. Bed “ S ” Steam¬ 
ship Co. (1906), 12 Com. Oas. 26. As to the oxtent to which a member of a 
mutual protection association limited by guarantee can be made a contributory 
in the case of its being wound up, see Baird's Case, [1899] 2 Ch. 593. 

(A) 54 & 55 Viet. c. 39, 8. 93; Bromley v. Williams (1863), 32 Beav 177; 
Smith's Case (1869), 4 Ch. App. 611; Re Arthur Average Association for British, 
Foreign, and Colonial Ships, Ex parte Hargrove dh Co., siqira. For the statutory 
provisions relating to the stamping of mutual insurance policies with additional 
stamps, see p. 338, ante. Before the passing of the Marine Insurants Act, 1906 
(6 Edw. 7, c. 41), a mutual insurance policy was projferly signed within the 
meaning of the Stamp Act, 1891 (54 & 65 Viet. c. 39), when sealed with the seal 
of the association and attested by the manager (Marine Mutual Insurance Asso¬ 
ciation v. Young, supra). The Mnrine Insurance Act, 1906 (fi Edw. 7. o. 41), 
e. 24 (1), now provides that in the case of a corporation the corporate seal may 
be a sufficient signature to a policy, but does not require this mode of subscrip¬ 
tion ; and for stamps on policies generally, see p. 338, ante, and p. 607, post. 
For stamp duty generally, see title Revenue. 

(») Marine Insurance Aot, 1906 (6 Edw. 7, o. 41), 86 (1). 

(y) Marine Insurance Act, 1906 (6 Edw. 7, c. 41). 

(ft) For these provisions, see pp. 349 ef seq., ante. 

\l) Marine Insurance Act, 1906 (6 Edw. 7, o. 41), s. 85 (2), 
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insurance be modified by the terms of the policies issued by the 
association, or by the rules and regulations of the association ( m ). 

Subject to the exceptions mentioned in this paragraph, the 
provisions of the Act («) apply to a mutual insurance (o). 

999. Mutual insurances are made subject to the articles of 
association and to the rules and regulations thereof which are 
usually by express reference incorporated in the policy (p), and 
these generally contain some special clauses peculiar to mutual 
insurance associations. For instance, in insurances on freight there 
is often a rule or clause that the interest insured shall be the amount 
enterod in the association, which amount shall be paid in the event 
of the total loss of the steamship entered ( q ). 

1000. The question sometimes arises, where mutual insurance 
associations are defendants or plaintiffs, whether there can be 
claims for losses or contributions by or against part owners of 
vessels insured other than members. This question depends in 
each case upon the particular rules of the association concerned, 
and the form of its policies, so that no general rules on the subject 
can be usefully laid down ( 7 ). 

Similarly the question whether a rule incorporated in a policy of 
mutual insurance is a warranty, the non-compliance with which 
discharges the insurers, or is only an exception from the risks 
insured against, is a question of construction depending on the 
language of that rule and the nature of the risk to which it 
relates (s). 

Suu-SEOT. 5. -Bisks undertaken by Mutual Insurance Associations; Indemnity 

or Protection Associations. 


1001. Most mutual associations insure against losses not covered 
by Lloyd’s policy or ordinary policies, for instance, the loss arising 

m) Marine Insurance Act, 1906 (6 Edw. 7, 0 . 41), s. 85 (3). 

n) Marine Insurance Act, 1906 (6 Edw. 7, c. 41). 

( 0 ) Ibid., s. 85 (4). 

(p) Mairhead v. forth and North Sea Steamboat Mutual Insurance Association, 
[1894] A. C. 72 ; Myth <6 Co.’s <’a*e (1872), L. 11 . 13 Eq. 529. 

( 9 ) See the United Kingdom Mutual Steamship Assurance Association, Ltd. y. 
Boulton (1898), 3 Com. Can. 330. 

(r) The following are cases on this h object ■.—Montgomerie y. United Kingdom 
Mutual Steamship Assentation, [1891] 1 Q. 11. 370; United Kingdom Mutual 
Steamship Assurance Association y. Nevilt (1887), 19 Q. 13. D. 110, 0. A.; Great 
Britain 100 A 1 Steamship Insurance Association v. Wyllie (1889), 22 Q. 13. D. 
710, O. A.; ’ Ocean Iron Steamship Association v. Lislte (1887), 22 Q. B. D. 
722, n. ; liVttish Marine Mutual Insurance Co. v. Jen tins, [1900] 1 Q. B. 299. 

(a) Stewart y. WihcM (1843), 12 M. & W. 11; Sailing Ship Beira Gungadhur 
Co. y. United Kingdom Mutual Insurance Association (1886), 2 T. L. It. 366; 
Williams y. British Mutual Marine Insurance Co. (188#), 3 T. L. R. 314, C. A.; 
Cdlidge y. Harly (1851), 6 Exch. 205; Harrison v. Douglas (1835), 3 Ad. & El. 
396. Club time policies often contain a rule that the policy shall be renewed on 
the expiration of the period for which it was originally issued, in the absonceof 
ten days’ notice to the contrary. As to whether this is a continuation clause 

S p. 382, ante) within the moaning of the definition in the Finance Act, 1901 
1 Edw. 7, 0 . 7), s. 11, bee Michael v. Gillespy (1857), 2 O. B. (n. s.) 627 ; Lislman 
y. Northern Maritime Insurance Co. (1873), L. R. 8 0. P. 216; affirmed (1875), 
L. B. 10 0. P. 179, Ex. Ch. See further, as to such warranties and exceptions, 
pp. 416, 420, 443 et teq., ante . 
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from the deduction one-third new for old, particular average losses IS- 

on ship under 8 per cent., cost of wages and provisions of the Mutual 
crew while the ship is disabled or under average repairs etc. (f). Insurance 

Thero are also mutual insurance associations, called protection Associa- 
and indemnity associations, which indemnify their members against tions. 
certain liabilities which are not covered by the ordinary form of Protection 
policy, for inhtance, liability for life salvage, for the loss of or and indemnity 
damage to goods carried on their ships, for the one-fourth of the B830CatonB< 
damages consequent on collision which is not covered by tho 
ordinary collision clause, for damage to peers, jetties etc. (w). 

1002. One loss against which these protection associations Liability for 
indemnify tho shipowner is liability for damage to goods on board improper 
when caused by the improper navigation of the ship. Damage is “ 1 “p i gatlou 0 
caused by improper navigation of the ship, where, owing to the 
negligence of the shipowner or his servants, whether before or after 
the commencement of the voyage, the carriage of goods is rendered 
unsafe and damage ensues (v); but when tho cargo is damaged by 
putting it into the ship’s hold which is not properly cleaned, this is 
not improper navigation, because it does not detract from the safety 
of the vessel for the voyage (w). 


Sub-Seot. 6 . —The Stamp Act as affecting Indemnity Associations 

1003. By the Merchant Shipping Act, 1894 (x), the liability Insurance 
of shipowners is limited in the cases therein specified, where 
the occurrence giving rise to it takes place without their fault referred to in 
or privity, and insurances against such liabilities so occurring the Merchant 
are expressly exempted from the requirements of the Stamp Act, 

1891 (</). In so far, therefore, as protection and indemnity associa- and against’ 
tions protect against such liability they need not issue stamped other 
policies; but these associations rarely issue any policies to their hablllties - 
members, whether the liability against which they indemnify be or 
be not a liability for losses referred to in the above-mentioned 
statutory provision (a). Having regard to tho requirements of the Necessity of 
Stamp Act, 1891 (a), they ought, it seems, to issue a stamped policy s ^ ped 


(t) For a more complete enumeration of risks insured against by mutual 
insurance and protection associations, see Arnould on Marine Insurance, s. SI, 
and McArthur, Contract of Murine Insurance, 2nd ed., pp. 346, 333, 333. 

(u) For a more complete enumeration of these liabilities, eee Arnould on 
Marine Insurance, s. SI. 

(i>) Good v. London SteamShip Owners' Association (1871), L. It. 6*0. P. 583; 
Carmichael v. Liverpool Sailing Ship Owners' Mutual Indemnity Association (1SS7), 
19 a B. D. 242, 0. A.; The Warkworth (1884), 9 P. D. 145, 0. A. 

(w) Canada Shipping Cp. v. British Shipowners’Mutual Pr-ifettion Association 
(1889), 23 Q. B. D. 342, C. A. 

(as) 57 & 68 Yict. o. 60, s. 503, re-enneting the Merchant Shipping Act 
Amendment Act, 1662 (26 & 26 Yict. c. 63), s. 55. See also p. 336, ante, and 
title Shipping and Navigation. 

(y) 54 & 66 Yict. c. 39, s. 93. See p. 338, ante. 

\z) The practice is for the shipowner to request on a printed form the 
association to enter his ship or ships for protection or indemnity, and this 
request when followed by its acceptance constitutes the contruct of insurance, 
(a) 54 & 56 Yict. c. 39, s. 93. For these requirements, see pp. 338,605, ante. 
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in all cases where they protect against liabilities other than those 
which form the subject of special exemption. 

1004. Although no stamped policy has been issued by an associa¬ 
tion, the association may, by its conduct in admitting the receipt for 
the plaintiff of the amount of the loss, relieve him of the necessity 
of relying on the policy (6), and conversely a member of a mutual 
association may be estop'ped from denying his liability for calls on 
losses (c). 

SlJB-SEOT. 7 .—Rules of Construction applicable to Mutual Insurance. 

1005. The same rules of construction as are applicable to 
ordinary marine insurances apply to insurances effected in mutual 
insurance and protection and indemnity associations, except so far 
as they are modified by the terms of the policies issued by the 
association, or by the rules and regulations of the association ( d ). 

Sect. 19. — Appendix: York-Anhverp Rules, 1890(e). 

Rule I .— Jettison of Deck Cargo. 

No jettison of deck cargo shall bo mado good as general avorage. 

Every Btiucture not built in with the framo of f he vossel shall bo considered 
to be a part of the deck of the vessel. 

Rule II. —Damage my Jettison and Sacrifice for the Common Safety. 

Damage done to a phip and cargo, or eithor of them, by or in consequcnco of 
a sacrifice made lor the common safety, and by water which goes down a ship’s 
hatches opened or other opening mado for the purpose of making a jettison for 
the common safety, shall be made good as general average. 

Rum III.— Extinguishing Fjhe on Shipboard. 

Damage done to a ship and cargo, or either of them, by wutor or otherwise, 
including damage by beaching or scuttling a burning ship, in extinguishing a 
firo on hoard the ship, shall bo mado good as general average; except that no 
compensation shall be mado for damuge to such poitions of the ship and bulk 
cm go, or to such soparato packages of cargo, as have been on iiro. 

Rude IV. —Cutting away Wreck. 

Loss or damage caused by cutting away the wreck or remains of spurs, or of 
other things which have previously been carried away by sea-peril, shall not be 
made good as general averngo. 


{}>) Re Teignmouth and General Mutual Shipping Association, Martin's Claim 
(1872), L. R. 14 Eq. 148. Compare Ldwards v. A brrayron Mutual Ship Insurance 
Society (1876), 1 Q. B. D. 663, Ex. Ch.; and see titlo Estoppel, Vol. XIII., p. 388. 

(t) Barrow Mutual Ship Insurance Co. v. Ashburner (1885), 54 L. J. (q. b.) 
377, C. A. But compare Smith's Case (1SC9), 4 Ch. App. 611; Buckley on the 
Companies 'Acts, 9th ed.. 550. 

(d) Marine Insurance Act, s. 85 (3). As to a rule that the insurances should be 
renewed from year td year unless the member or the association gives notice to 
terminate the insurance, see Lishman v. Northern Maritime Insurance Co. 
(1875), L. R. 10 C. P. 179, Ex. Ch. As to a rale whifih provides that no policy 
issued by the association shall be dealt with so as to part with auy beneficial 
interest in the policy without the consent ox the association, and as to other 
similar lules, see Laurie v. West Hartlepool Thirds Indemnity Association and 
David (1899), 4 Com. Cus. 322; Hutchinson v. Wright (1858), 25 Beav. 444; 
North-Eastern 100A Steamship Insurance Association v. Red “ 5 " Steamship 
Co (1906), 12 Com. Cas. 26, C. A. 

( e ) Theso rules are to he found in the Report of the Fourteenth Conference 
(held at Liverpool) of the Association for the Reform and Codification of the 
Law of Naiious, at pp. 279 et 
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Bulk Y.— Voluntary Stranding. 

When a ship is intentionally run on shore, and the circumstances are such 
that if that course were not adopted Bhe would inevitably sink, or drive on 
shore or on rocks, no loss or damage caused to the ship, cargo and freight, or 
any of them, by such intentional running on shore, shall bo made good ns 
general average. But in all other cases where a ship is intentionally run on 
shore for tho common safety, the consequent loss or damage shall be allowed 
as general average. • 

Rule YI.—Carrying Press of Sail.—Damage to or Loss of Sails. 

Damage to or loss of sails and spars, or either of thorn, caused l>y forcing a 
ship off tho ground or by driving her higher up tho ground, for tho common 
safety, shall be made good as general average; but where a ship is afloat, no 
loss or damage caused to tho ship, cargo, and freight, or any of them, by 
carrying a press of sail, shall bo mado good as general average. 

Rule VII.— Damage to Engines in refloating a Ship. 

Damage caused to machinery and boilers of a ship which is ashore and in a 
position of peril, in endeavouring to refloat, shall be allowed in general average, 
when shown to have arisen from an actual intention to float the ship for the 
common safety at the risk of such damage. 

Rule VIII.— Expenses, lightening a Ship when Ashore, and 

CONSEQUENT DAMAGE. 

When a ship is ashore and, in order to float her, cmgo, bunker coals, and 
ship’s stoies, or any of them, uio dischaiped, the extra cost of lightening, lighter 
lure, and roslupping (if incurred), uud the loss or damage .sustained thoioby, 
shall be admitted as general average. 

Rule IX.— Cargo, Ship’s Materials, and Stores burnt for Eubl. 

Cargo, ship’s materials, and stores, or any of thorn, necessaiily burnt for fuel 
for the common safety at a time of penl, shall he admitted as general average, 
when and only when an amplo supply of fuel had been provided; hut the 
estimated quantity of coals that would have been consumed, calculated at the 
price current at the ship’s last poit. of departure at tho date of her leaving, 
shall he charged to the shipowner and credited to tho general averago. 

Rule X.—Expenses at Port of Refuge, etc. 

(a.) —When a ship shall have entered a port or place of refuge, or shnil have 
returned to her port or place of loading in consequence of accident, sacrifice, or 
other extraordinary circumstances, which render that necessary for the common 
safety, the expenses of entering such port or place shall he admitted as general 
average; and when she shall h:u o sailed thence with her originul cargo, or a 
part of it, the corresponding expenses of leaving such port or place, consequent 
upon such entry or return, shall likewise ho admitted as general average. 

(b.)— The cost of discharging cargo from a ship, whether at a port or place of 
loading, call, or refuge, shall be admitted as general aveiage when the discharge 
was necessary for the common safety or to cnnblo damngo to the ship, caused 
by sacrifice or accident during the voyago, to be repaired, if the repairs were 
necessury for the safe prosecution of the voyage. 

(c.)—Whenever tho cost of discharging cargo from a ship is admissiblo as 
general average, tho cost of reloading and storing such cargo on hoard the said 
ship, together with all storage charges on such cargo, Shall likewise he so 
admitted. But when the ship is condemned, or does not proceed on her original 
voyage, no storage expenses incurred after the date of tho ship's condemnation 
or of the abandonment of the voyage, shall he admitted as general avornge 
(d.)—If a ship under aveiage he in a port or place at which it is practicable 
to repair her, so as to enable her to carry on the whole cargo, and if, in order 
to save expenses, either she is towed thence to some other port or place of repair 
or to her destination, or tho cargo or a portion of it is transhipped by another ship, 
or otherwise forwarded, then the extra cost of such towage, transhipment, and 
forwarding, or any of them (up to the amount of the extra expense saved) Bhall 
be payable by the several parties to the adventure in proportion to the extra¬ 
ordinary expense saved, 
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Appendix; 

York- 
Antwerp 
Rules, 1890. 



610 


Insurance. 


Sect. 10. 

Appendix: 
York- 
Antwerp 
Boles, 1890. 


Bulk XI.— Wages and Maintenance of Crew in Port op 

Refuge, eic. 

When a ship shall have entered or been detained in any port or place under 
the circumstances, or for the purposes of the repairs mentioned in Buie X., the 
wages payable to tho master, oliioexa, and crew, together with the cost of 
maintenance of the same during the extra period of detention in such port or 
placo until the ship shall or should have been made ready to proceed upon her 
voyage, shull be admitted as general average. But when the ship is condemned 
or does not proceed on her oiigui.il voyage, Iho wages and maintenance of the 
master, olliccrs, and crow, incurred after the date of the sliip’s condemnation 
or of the abandonment of tho voyage, shall not ho admitted as general average. 

Bums XU. —Damage to Cargo in Discharging, etc. 

Damage done to or loss of cargo necessarily caused in the act of discharging, 
storing, reloading, and stowing, shall be made good as general average, whon, 
and only whon, the cost of those measures respectively is admitted as general 
aveiage. 

Bulk XIIT. —Deductions from Cost of Bepaiks. 

In adjusting claims for general aveiage, ropairs to be allowed in general 
average shall be subject to tho following deductions in respect of “now for 
old,” viz. :— 

In the case of iron or steel ships, from dato of original register to the dato of 
accident,— 

Dp to 1 year All repuirs to bo allowed in ii 11, except painting or coating 
1 of bottom, from winch one-third is to bo doductcd. 

One-third to bo deducted off repairs to and lenewal of wood 
work of hull, masts and spars ; furniture, upholstory, crockery 
metal and glassware ; also sails, rigging, ropes, sheets aiit 
hawsers (other than wire and chain), awnings, covers am) 
painting. 

Ono-sixth to be deducted oil wire rigging, wire ropes am) 
wiro hawsers, chain cables and chains, donkey engines, steam 
winches and connections, steam oranes and connexions; other 
. repairs in full. 

Deductions ns above under Clause B, oxccpt that one-sixth 
be deducted off ironwork of masts and spars, and machinery 
(inclusive of boilers and their mountings). 

Deductions as above under Clause 0, except that one-third 
be deductod off ironwoik of masts and spars, repairs to aud 
renewal of all machinery (inclusive of boilers .uni their 
mountings), and all hawsers, ropes, sheets and rigging. 

One-third to bo deducted off all repairs and lonowals, exc. pt 
ironwork of hull and cemonting aud chain cubles, from which 
one-sixth to bo deducted. Anchors to be allowed in full. 

1 One-third to be deducted off all repairs and renewals. 
Anchors to be allowed in full. One-sixth to be deducted off 
chain cables. 

The deductions (except as to provisions and stores, machinery 
and boilers) to be regulated by the age of tho ship, and not the 
age of the particular part of her to which thoy apply. No 
painting bottom to be allowed if the bottom has not been painted 
within six months previous to the dato of accident. No deduc¬ 
tion to be made in respeot of old pmterial which is repaired 
without being replaced by new, and provisions and Btores which 
have not been in use. 

In the case of wooden or composite ships:— 

When a ship is under one year old from date of original register, at the 
time of accident, no deduction new for old shall be made. After that 
period, a deduction of one-third shall be made, with the following 
exceptions:— 

Anchors shall be allowed in full. Chain cables shall be subject to a 
deduction of one-sixth only. 


old (A). 


Between 
1 & 3 years 

d 


Between 
3 & 0 years 1 

d : 

Botwoon 
8 & 10 years 
(D). 

i 

Between ' 
10 & 15 years j 



16 yours 

(S’). 


Generally 

(G). 
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No deduction shall be made in respect of provisions and stores whioh 
had not been in use. 

Metal sheathing shall bo dealt with by allowing in full the cost of a 
(eight equal to tho gross weight of metal sheathing stripped off, 
minus the proceeds of tho old metal. Nails, felt, and labour metal¬ 
ling are subjoct to n deduction of one-third. 

In the case of ships generally ■—- 

In the case of all ships, the expense of straightening bout ironwork, 
including labour of taking out and replacing it, shall bo allowed in full. 

Graviug dock dues, including oxponses of removals, cartages, use of shears, 
stages uud graving dock materials, shall be allowed in full. 


SBOT. 19. 


Appendix: 
York- 
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Rule XIV.— Temporary Repairs. 

No deductions “new for old” shall be made from tho cost of temporary 
repairs of damage allowable as general aveingo. 

Rule XV. —Loss ok Freight. 

Loss of fieight arising from damage to or loss of cargo shall be made good as 
gouei.il average, either when caused by a general avorago act, or when tho 
damage to or loss of rargo is so made good. 

Rule XVI. —Amount to he made oood fob. Cargo lost on damaged bt 

■Sacrifice. ' 

Tho amount to be made good as general average for damage or loss of goods 
aaci diced shall bo tho loss which t.ho owner of the goods has sustained thereby, 
based on tho maikot values at tho date of tho anival of tho vessel or at the 
termination of tho adventure. 


Rule XVII.— Contributory Values. 

The contribution to a gouoral aveiage shall bo made upon the actual value 
of tho property at the termination of the adventuio, to which shall be added 
tho amount made good as goneial avoiage for property sacrificed ; deduction 
being made from the shipowner's freight and passage-money at risk, of such 
port charges and crow’s wages as would nolf havo been incurred had tho ship 
and cargo been totally lost at Ihe date of the gouoral average act or siiciifice, 
and liavo not beer, allowed as general avci age ; deduction being also made tiom 
tho valuo of the property of all charges incurred in respoct thereof subsequently 
to the general avorago act, except such charges as ate allowed iu general 
av erage. 

Passongors’ luggage and personal effects, not shipped under hill of lading, 
shall not contribute to general avorago. 

Rule XVIII. —Adjustment. 

Except as provided in the foregoing rules, the adjustment shall be drawn up 
in accordance with the law and practice that would havo goveinod tho adjust¬ 
ment had tho contract of affreightment not contained a clause to pay general 
average accoidiug to these rules. 
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Sect. 1. —Various Kinds oj Insurances. 

1006. Several kinds of insurances besides marine insurances 
are specified elsewhere (/). There are also insurances against theft 
or burglary (g), insurance of animals, plate glass and other pro¬ 
perty and insurance against birth of issue ( h ). In fact, there is 
scarcely any risk that cannot bo insured against at Lloyd’s, and 
many insurance companies carry on several kinds of insurance 
business ( i ). 


Application of 

f iaitiii'i.ship 

aw mill 
company law. 


Provisions in 
thcCoinpanics 
Consolidation 
Act, 1908. 


Sect. 2. —The Lavi applicable to Insurance Companies. 

1007. In tho absence of statutory provisions to the contrary, 
partnership law applies to insurance partnership, and company 
law, including the provisions of the Companies (Consolidation) Act, 
1908 (h), applies to insurance companies. 

Insurance companies registered with unlimited liability usually 
grant policies and annuities on condition that only tho assets of 
the company are to bo liable in respect of tlie same (l). 

1008. Certain provisions in the Companies (Consolidation) Act, 
1908 (k), relate specially to insurance companies, the most important 
one being that an insurance company must before it commences 
business, and in every year during which it carries on business, make 
a statement relating to its constitution and the liabilities of its 
membeis, and must put up such statement in a conspicuous place 


{f) As to fire insurance, see pp. 616 et seq., post ; as to life insurance, see 
pp. 61 If ct seq., post; as to insurance against accidents to the assured, and to 
thud persons, seo pp. 666 ct sc</., post; as to insuiancoagainst loss by insolvency 
or tli honesty called guarantee insurance, seo pp. 572 ct sa/., post. 

(y) A policy against burglary or theft contained a proviso that no claim 
should bo made for loss by theft by members of the assured’s business staff. A 
theft was committed by men who got into the piomises by the connivance i f a 
member of the business staff. This was held to he within tho proviso ( Saqui and 
Lawrence v. Stearns, [1911] 1 K. B. 426, O. A.). 

( h) Insurances against burglary u.nd loss of or damage to property are oon- 
tracts of indemnity, and are subject to the samo principles as fire insurance (see 
pp. 516 ct sey., post), which is only a particular instance of insurance against 
accident to property. There are no reported cases upon insurance against antu 
of issue. Clearly, however, it is not a contract of indemnity, and is therefore 
iu this respect analogous to life insurance (see pp. 543 et seq., post). 

( i ) From a legal point ol view it us important to classify insurance companies 
by having regard to the diherunt modes hi ’which they have been formed or 
constituted. For such a classification, see title Companies, Vol. V., pp. 616 et seq. 
See also pp. 621, 622 (ibid.). As to insurances by fiiendly societies and indus¬ 
trial, provident and collecting societies, see titles Companies, Vol. V., p. 63$; 
Friendly Societies, Vol. XV., p. 124; Industrial, Provident, and Similar 
Societies, pp. 1 ef seq., ante. As to insuiances by Government insurance 
offices, see Bunyon, Law of Life Assurance, 4th ed., pp. 342, 346. As to 
trade unions, see title Trade and Trade Unions. 

(k) 8 Edw. 7, c. 69. See, generally, titles Companies, Vol. V.; Partnership. 

(l) As to the meaning and effect of the above-mentioned condition, ass 
title Companies, Vol. V., pp. 634, 639, 
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in the registered office of the company, and in every branch 
office (m). 

1009. Before 1907 three statutes only (all now repealed) relating 

to life assurance companies were in force (n). Most of their pro¬ 
visions (o) are re-enacted with more or less modification by the 
Assurance Companies Act, 1909 ( p ), which is fully dealt with 
elsewhere ( q ). * 

Sect. 8 .—Applicatum of Principles of Marine Insurance to all 

Insurances. 

1010. Almost all contracts of insurance contain a great number 
of terms and conditions the construction of which is subject to 
the same rules as those which have been stated and explained in 
dealing with marine insurance (a). 

The legal principles of marine insurance (a), such sb those 
relating to fraud, concealment, misrepresentation, warranties, 
subrogation, agency, reinsurance, rectification of policy lb), and 
telurn of premium(c), apply, with certain few exceptions^), to all 
insurances, so far as their application is not excluded or modified ‘ 
by the terms of the policy. In treating of insurances on fire, life 
and other risks, it is therefore necessary only to state those speuifio 
exceptions and to illustrate the application of the general rule to 
the different classes of insurance Id). 

1011. With respect to return of premiums, it is a general prin¬ 
ciple of insurance law that if the risk has once attached, the 
premium cannot be recovered back («). On the other hand, where 
a policy is merely voidable on the ground of innocent misrepre¬ 
sentation or concealment on the parji of the assured, the latter 

(m) 8 Edw. 7, c. 60, s. 108; see titlo Companies, Yol. V., pp. 616 et seq. 

ire) Namely, tho Life Assurance Companies Acts, 1870 (33 & 34 Viot. o. 61), 
1871 (34 & 33 Viet. c. 38), 1872 (33 & 36 Viet. c. 41); see title Companies, 
Vol. V., p. 620. 

(o) Relating to deposits, separate funds, annual statements, audit of accounts, 
amalgamation, transfer of business etc.; soc title Companies, Vol. V., pp. 620 
et tea. ; Re Life and Health Assurance Association, Ltd., [1910] 1 Ch. 458. 

(p) 9 Edw. 7, c. 49. 

( q ) See title Companies, Vol. V., pp. 395, 620 ef seq., 627 et seq., 760. 

(a) See pp. 342 et seq., ante. As to fraud, concealment, and misrepresents, 
tion, see p. 404, ante; as to warranties, see p. 402, ante; as to subrogation, see 
p. 490, ante; as to agency, see p. 354, ante; as to reinsurance, see p. 375, ante; 
as to rectification of policy, see p. 403, ante; aB to return of premium, see 
p. 496, ante. 

(b) See Allom v. Property Insurance Co. (1911), Times, Commercial'Supple¬ 
ment, 10th February. • 

(c) As to return of premiums, Bee, further, the text, infra. 

[a) The main exception^ above referred to are:—(1) The doctrine of con¬ 
structive total loss (see p. 480, ante) and notice of abandonment (see p. 406, 
a>g£}, the rules as to adjustment of a partial loss (see pp. 463 et seq., ante), and 
thy dootrine that a policy may be ratified after a loss (see p. 360, ante), apply 
only to marine insurance and not to any other kind of insurance. (2) Life 
assurance is not a contract of indemnity, and the principle of subrogation (see 
p. 490, ante) does not apply to it. The practice as to discovery of ship’s papers 
(see p. 503, ante) is peculiar to marine insurance, and does not extend to any 
other oases of insurance ITannenbaum db Co. v. Heath, [1908] 1K. B. 1032,0. A.). 

(«) Fonder v. Scottish Equitable Life Insurance Society (1858), 28 L. J. (oh.) 225. 

H.L.—XVII. S 


8*0T, 2. 

The Law 
Applicable 
to Insnraags 
Companies. 

Life 

Insurance 
Acts, 1870, 
1871,1872. 
Assurance 
Companies 
Act, 1909. 

Most of the 
prinolplos and 
roles of con¬ 
struction in 
marine 
insurance 
apply to all 
insurances. 


Premium 

when 

recoverable. 



Insurance 


514 

Sect. 8. 
Application 
of Principles 
*>f Marine 
Insurance 
to all 

Insurances. 

Common law. 


Gambling 
Aot, 1774. 


Contracts are 
within the 
Act of 1774. 


is entitled, upon the contract being avoided, to recover the 
premiums he has paid; but he is not so entitled if the policy is 
illegal as distinguished irom its merely being voidable (f ). 

Sect. 4.— Wager Policies. The Gambling Act of 1774. 

1012> Contracts of life insurance fall within the class of aleatory 
contracts. At common law, wagers (g) concerning matters in 
which the only interest of the parties was that created by the bet 
were not per se unlawful, and an action could be maintained on a 
wager on the life of a person unless of such a nature as to be void 
on grounds of public policy (h). But in 1774 the Gambling Act (i) 
(hereinafter referred to as “ the Act of 1774 ”) was passed. It enacts 
that no insurance shall be made by any person or persons on 
the life or lives of any person or persons or on any other event 
or events whatsoever wherein the person or persons interested, or 
for whose benefit, use, < r account such policy shall be made shall 
have no interest, or by way of gaming or wagering, and every 
insurance made contrary to the true intent thereof shall be null 
and void ( k ). 

1013. The Act of 1774 (t) applies not only to insurances on 
lives, but also to those on any events whatsoever, with the exception 
of insurances on ships, goods and merchandises; these are 
expressly excepted (l). On the other hand, the Act of 1774 (i) does 
not apply to all contracts by way of gaming or wagering, but only 

(/) See the elaborate judgment on this point of Collins, M R., in Hurts v. 
Pearl Life Assurance Co., [1904] l K. B. 558, C. A. In Kettlewell v. Rrfuge 
Assurance Co., [1908] 1 K. B. 546, 0. A. (a caeo of a life policy), there was a false 
representation on the part of the ag<ut of the insurance company that the 
assured would be entitled to a free policy on paying premiums for a certain 
number of the years, and the Court of Appeal decided that although the in¬ 
surers would have been liable during those years, this did not preclude the 
assured from recovering the premiums. Gouell Barnes, P., observed that in 
all cases in which a contract is voidable at the option of one party, the other 
party is under a liability until the former elects to declare the contraot void; 
yet the fact that such a liability exists does not affect the right of the former 
party to avoid that contract. 

(y) For definition of “ wager,” see title Gaming and Wagering, Vol. XY., 
p. 267; Hampden*. Walsh (1876), 1 Q. 13. D. 189; CarlUl Carbolic Smoke 
Ball Co., [1892] 2 a B. 484, 493. 

(h) Chesterfield {Earl) v. Jansse. (1751), 2 Yes. 125, 137 ; March (Earl) v. 
Bigot (1771), 5 Burr. 2803. 

(t) Life Assurance Act, 1774 (14 Geo. 3, o. 48). Its title is “An Act for 
regulating insurances upon lives, and for prohibiting all such insurances, except 
in cases where the persons insuring shall nave an interest in the life or death of 
the persons insured,” and it recites that “ it hath been found by experience 
that the making insurances on lives or other events, wherein the assured ahn.11 
have no interest, hath introduced a mischievous kind of gaming.” Th*< title of 
the Act of 1774 is, os will be seen from the text, supra, far more limited than 
its operative part. 

. (A) The Life Assurance Act, 1774 (14 Geo. 3, c. 48), s. 1. This Aot dii^not 
apply to Ireland, but it has boon extended to that oountrv by the Life Assurance 
(Ireland) Act, 1866 (29 & 30 Viet. o. 42). It is doubted in Bunyou, Law of Fire 
Insurance, 3rd ed., p. 67, whether the latter Act applies to insurances other than 
those on lives, but on comparing the title to the two Acts it would seem that 
it does. 

(1) By the Life Assurance Aot, 1774 (14 Geo. 3, c. 48), s. 4. As to these 
exceptions, see p. 520, pott. 
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to such as are contracts of insurance in the ordinary sense of the 
word. Thus it does not apply to an ordinary post-obit bond (?«), 
nor to a covenant by which a sum of money is agieed to be returned 
on the death of A., provided B. (an expectant devisee under the will 
of A.) cannot make out a good title to certain real estate (u). 

Insurances which conti avene the provisions of the Act of 1774 ( o ) 
are illegal, therefore where on the trial qf an action it appears 
from the evidence adduced by the plaintiff or otherwise that his 
claim is founded upon such an illegal policy the court will not 
entertain tho action ; and the fact that the illegality is not set up 
by the defendant makes no difteience( p). 

1014. It is also enacted that it shall not be lawful to make any 
policy or policies on the life or lives of any person or persons, or 
other event or events, without inserting in such policy or policies 
the person’s or persons' name or names interested therein or for 
whose use, benefit, or on whose account such policy is so made or 
underwrote ( q ). 

1015. It is further enacted that in all cases where the insured 
hath interest in such life or lives, event or events, no greater sum 
shall be recovered or received from the insurer or insurers, than 
the amount or value of the interest ot the insured in such life or 
lives, or other event or events (r). The interest here referied to is 
that which the assured has at the time of effecting the policy, 
and he therefore cannot recover more than the amount or value of 
the interest which he had at that time (a). 

Sect. 5. —Stamps on Policies other than Marine Policies. 

1016. A penalty of £20 is imposed on any person who fails to Stamp Act, 
execute a duly stamped policy within ope month after receiving or 1891 - 
taking credit for the premium or consideration for any insurance 

other than sea insurance; or who makes or issues a policy (other 
than a marine policy), which is not duly stamped, or pays money 
or allows it in account upon or in respect of such a policy (£>). 


The Act ot 
1774, s. 9. 


jw) Wharton v. May (1799), 5 Vos. 27. 


i) Cook v. Field (1850), 15 Q. B. 460. There is Btrong authority for saying 
that the Life Assurance Act, 1774 (14 Geo. 3, c. 48), applies only to contracts 
made in the form of a policy of insurance, or at any rate, only to such as are 
usually mude in that form; but there are one or two casos pointing to a con¬ 
trary conclusion. It is impossible to reconcile all the judgments on this subject; 
they are discussed in 2 Smith, L. 0., l ltbed , pp. 279—286. But a discussion 
of this question is unnecessary in treating of life, accident, and other like insur¬ 
ances, which are conti aots made in the form of a policy of insurance. Moreover, 
the Ginning Act, 1846 (8 & 9 Viet. c. 109) (see title Gaming and Waoebing, 
Vol. XV., pp. 276 et seq.), has made the question one of comparatively little 
importance. 

(o) Life Assurance Act, 1774 (14 Geo. 3, c. 48). 

(p) Gedye v. Boyal Exchange Assurance Corporalioti, [1900] 2 Q. B. 214, 220: 
compare Buchanan & Co. v. Faler (1900), 4 Com. l as. 223. 

(<fl. life Assurance Act, 1774 (14 Geo. 3, o. 48), s. 2. See Shilling y. 
Accidental Death Insurance Co. (1857), 2 H. & N. 42, and p. 547, post. 

(r) Life Assurance Act, 1774 (Geo. 3, c. 48), e. 3. 

la) Dally v. India and London Lifs Assurance Co. (1855), 15 C. B. 366, 
2 Smith, L. O., 11th ed., 271, Ex. Ch., overruling Godtall y. Jloldero (1807), 9 
East, 72; 2 Smith, L. 0., 11th ed., 263. 

(b) Stamp Aot, 1891 (54 & 66 Vxot «. 39), s. 100. The stamp duties on a life 

8 2 
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It seems, however, that notwithstanding the first-mentioned pro¬ 
vision, a binding contract of life insurance may be made verbally (c). 

1017. Policies may be stamped, without penalty, thirty days 
after their first execution, or after they are received within the 
United Kingdom if executed elsewhere. Moreover, any unstamped 
or insufficiently stamped policy may be stamped after execution on 
payment of the unpaid duty, with interest where the duty exceeds 
£10, and a penalty of £10 (d). The Commissioners of Inland 
Revenue may, if they think fit, remit the penalties or any part 
thereof (c). 

An assignment of a policy of life insurance must be duly 
stamped (/). 

Policies issued by friendly societies need not be stamped (tj). 

Accident policies, and policies of insurance for any payment 
agreed to be made during the sickness of any person, or during his 
incapacity from personal injury, or by way of indemnity against 
loss or damage of or to any property (which include fire policies) 
must be stamped with a penny stamp, and so must a policy of 
reinsurance against these risks between insurance companies (k). 

Employers’ liability policies must also be stamped with a penny 
stamp (i). 


Part III.—Fire Insurance. 

Sect. 1 .—Nature and Form of the Contract: The Stamp Act. 

Definition of 1018. A contract of fire insurance is a contract by which the 
the oontract. insurer agrees, for valuable consideration (usually called tlie 
premium), to indemnify the assured, up to a certain amount and 
subject to certain terms and conditions, against loss or injury by 
fire which may happen to the property insured during a specified 
period. The contract is generally embodied in an instrument 
called “a policy” (k), which sets out the various terms and 
conditions upon which the insurance is effected. 


policy are as follows:—On a sum insured not exceeding £10, Id. ; above £10. 
and not exceeding £20, :)d. ; al ve £25, and not exceeding £500, 6d. for 
every £50 or fractional part thereof; above £600, and not exceeding £1,000,la. 
for overy £100 or fractional part thereof; above £1,000, for every £i,000 or 
fractional part thereof, 108. 

(c) Neuman v. liehten (1884), 26 Sol. Jo. 801, C. A. 

(a) Stamp Act, 1891 (64 & 65 Viet. c. 89), s. 15 (1), (3) (b). 

(e) Ibid., a. 16 (2) (a), (3) (a). 

(/) Ibid., e. 118. 

(g) Friendly Societies Aot, 1896 (59 & 60 Yict. o. 25), s. 88; and Bee title 
Friendly Sooietieb, Vol. XV., p. 161. 

. (A) Stamp Aot, 1891 (64 & 65 Yict. o. 39), ss. 91, 98 (2), 99,100, and Sched. L 
A so-called policy guaranteeing the payment of a fixed sum at a certain date, and 
providing for payments of surrender value if required at an earlier date, is 
chargeable with a fid. agreement Btamp (Mortgage Insurance Corporation v. 
Inland Revenue Commiteionere (1888), 21 Q. B. D. 352, O. A.). 

(») Finance Aot, 1899 (62 & 63 Yict. c. 0), s. 11. As to stamp duties 
generally, Bee title Beyenue. 

(A) For a usual form of policy, see p. 621, poet. 
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1019. Such a formal document is not, however, necessary in order 
to constitute a valid contract of fire insurance (l). Thus a slip, 
initialled by a broker with a view to the preparation of a policy, 
may create a binding contract of insurance ( m). In fact a proposal 
to insure and an acceptance of such proposal may constitute a 
binding contract to insure even without the payment of any 
premium (n), and where such a contract hap been entered into the 
insurers will be compelled by a decree for specific performance 
to grant a policy, notwithstanding that a fire has taken place (o). 

1020. On making the proposal to insure, the premium or some 
part of it is usually paid by the proposer, who thereupon receives 
what is called a deposit receipt or interim protection note (often 
called a “ cover note ”), holding him secure for a definite period until 
his proposal has been accepted or declined by the insurance office. 
If the fire occurs before the expiration of the period, the insurers, 
unless they have previously declined the risk, will be responsible for 
the loss. Thus the interim protection note or deposit receipt is 
evidence of a proposal by the insured to effect an insurance subject 
to all the usual terms and conditions of the insurance office, and 
also constitutes an undertaking that, pending the acceptance or 
refusal by the company, the property is held insured under these 
conditions. The deposit receipt or interim protection note therefore 
constitutes a contract of insurance for a certain time(p). 

1021. By the Stamp Act, 1891 (q), the expression “policy of 
insurance ” includes any writing whereby any contract of insurance 
is made or agreed to be made or is evidenced, and all such 
documents require a penny stamp (r). A deposit receipt or 
protection note, being a contract for insurance, is a policy within 
the statute ( q ). But an unstamped pQlicy may, on payment of the 
penalty, be stamped at any time after its execution («). 

1022. A contract of fire insurance is a personal contract with the 
assured, and is not a contract passing with the property insured. 
Therefore, on the sale of a thing insured, no interest in the policy 
passes to the purchaser unless at the time of the sale the policy 
be assigned expressly or impliedly, and it may consequently happen 
that, although property is insured and a fire occurs, no action can 
be maintained by anyone on the policy. Thus, if a vendor who 
has insured property against fire conveys it to a purchaser without 
assigning the policy and a fire occurs, neither vendor nor purchaser 


(?) Re Norwich Equitable Fire Assurance Society, Royal Insurance Co.’s Claim 
(1887), 67 L. T. 241. 

i (m) Thompson v. Adams (1889), 23 Q. B. D. 361. * 

(n) Bhugwandass v. Netherlands India Sea and Fire Insurance Co. of Batavia 
1888), 14 App. Cos. 63 P. C. (a case of marine insurance, where the Stamp 
Lots (see pp. 338, 615, ante ) were inapplicable). 

(o) Bhugwandass ▼. Netherlands India Sea and Fire Insurance Co. of Batavia, 
supra; compare Motteux v. London Assurance Co. (1739), 1 Atk. 546; Mead v. 
Davison (1835), 3 Ad. & El. 303, 309; Parry v. Creed Ship Co. (1863), 10 Jur. 
(zr. e.) 294. For specific performance generally, see title Specific Performance. 

(p) Citizens Insurance Co. of Canada v. Parsons, Queen Insurance Co. v. 
Parsons (1881), 7 App. Cas. 96, 124, 125, P. O. 
q) Stamp Act, 1891 (54 & 65 Viot. o. 39), a. 91. 
r) Ibid., Sched. I.; see e. 99 (ibid.), and p. 516, ante 
i) Stamp Act, 1891 (54 & 55 Viet. o. 39), as. 14, 16. 
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can recover; the vendor because he has parted with his interest, 
and the purchaser because he is not insured by the policy (t). 

Sect. 2.— Subroqation . 

1023. It is a fundamental principle that the contract of fire 
insurance, like that of marine insurance, is presumed to be 
a contract of indemnity (o); and the rules of law relating to 
insurable interest in marine insurance apply equally to fire 
insurance (h). 

From this it follows that the principle of subrogation applicable 
to marine insurance applies also to fire insurance (c). This doctrine, 
indeed, receives its most frequent and most important application 
in fire insurance. For example, where insured property has been 
damaged by lire under such circumstances as to ontitle the assured 
to be paid compensation for the damage out of the police rate 
under the Riot (I)amrges) Act, 1880 (d), the insured owner cau 
pursue one of two courses. He can at once recover from tho 
insurance office the whole amount of the damage, and then the 
office having paid the loss will he entitled to claim or recover in 
tho owner’s name (e) the compensalion which is payable out 
of the police rate; or the owner can begin by claiming compen¬ 
sation out of the police rate, and then, after having received 
that amount, recover from the insurance office the difference 
between the amount payable under the policy and the sum received 
for compensation (/). 

Again, whore a lessee of a house is bound by a covenant to 
repair and it is destroyed by fire, the lessor who has insured can at 
once recover the amount insured from the insurance office, and the 
office on payment of the loss will be subrogated to the owner’s 
rights against the lessee, dnd can sue in the owner’s name the 
lessee under his covenant to repair; or the lessor can in the first 
instance recover compensation from the lessee under the covenant 
to repair, and then chtim from tho insurance office the difference 


(<) Lynch v. Dalzell (1730), 4 Bro. Pari. Caf». 431 ; Sadlers Co. v. Uadcock (1743), 
2 Atk. 554; Poole v. Adams (1864), 33 I,. J. (cn.) 039; North of liny land (Hl- 
calce Co. v. Archangel Insurant e Co. (1875), L. R 10 Q. B. 249 ; llayner v. J’reston 
(1881), 18 Ch. D. I, C. A., per BiiF.rr, L.J., at pp. 11, 12 ; Colbnymdye v. Royal 
Exchange Assurance Corporation (1887), 3 Q, li. D. 173; Eiclexvutical Com¬ 
missioners for England v. Royal Exchange Assurance Corporation (1895), 
11 T. L. R. 476, C. A. Fire policies are not assignable without the consent of 
the office ( Lynch v. Dalzell, supra; Sadlers Co. v. Badcotk, supra; see title 
Ohoses in Action, Vol. IV., p. 402); but this matter is UHUtilly the subject of 
express, condition. Bee p. 529, pout. As to the assignment of the policy, see 
p. 543, post. , 

(a) Darrell v. Tihhtts (1880), 5 Q. B. D. 560, 0. A. ; Castellain v. Preston 
(1883), 11 Q. B. D. 380, C. A. See title Guarantee, Yol. XV., p. 444. 

(5) See p. 366, ante, and p. 519 1 post. 

. (e) See p, 490, ante; Castellain v. Preston, supra. 

(a) 49 & 50 Viet. c. 38, s. 1 ; and see titles Cuiuinal Law and Procedure, 
Yol. IX., p. 300, note (c) ; Police. 

(e) It seems open to argument that under the Riot (Damages) Act, 1886 (49 & 50 
Viet. o. 38), ss. 1, 2, 4, the assurers after paying the Iobs are entitled to sue in 
their own names; but see p. 619, post. 

(/) Aldridge v. Great Western Sail. Co. (1841), 3 Man. & G. 615; Mason v. 
Sainsbury (1782), 8 Doug. (x. B.) 61; Clark v. Blythmg ( Inhabitants ) (1828), 
JB. 4(1 264. . 
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between such compensation and the amount insured ( g ). Moreover, 
if the assured should renounce any of his rights and remedies 
against third parties to the benefit of which, if not renounced, the 
insurers would have been subrogated, the assured will have to 
answer to insurers for the amount of the benefit he has lost ( h ). 

In short, the insurer on payment of the loss is entitled to the 
advantage of every right of the assured, whether such right consists 
in contract or in remedy for tort, or to anything he has received 
or is entitled to recover in diminution of the loss (i). 

Thus, where an assured has received from a corporation notice Compulsory 
to treat for certain property which is subsequently burned and the P urc “**e- 
loss paid by insurers, the latter will be subrogated to the rights of 
the assured against the corporation, and the assured is not entitled 
as against them to accept in satisfaction of his claim the amount 
of the loss less the money received from the insurers ( k). 

1024. Insurers cannot, however, by reason of their right to sub- insurers must 
rogation, sue in their own name; they must sue in the name of 8l,e ,n name8 
tlie assured, and cannot recover from the third party unless tho o£ ftS8ured - 
assured would himself be entitled so to do (J). But payment* 
honestly made by insurers in satisfaction of a claim by tho insured 

enLitles the former to the remedies available to the latter; aud 
such remedies cannot be resisted on the ground that the damage 
sustained was not covered by the teims of the policy ( m ). 

1025. It is only on payment of the whole of the loss sustained by Subrogation 
the assured that the insurer is entitled to be subrogated to the rights on *y effectual 
of the former, so that if tho amount insured is less than the amount °f whole™* 
of such loss, the insurance office, though it has paid the amount the lose, 
insured, would not be subrogated to the rights of the assured. 

Therefore the assured will remain dominns litis in the action brought 

by him against the person primarily liable, and will bo entitled to 
compromise the action without the assent of tho office, provided 
always he nets bond Jule, without any intention to sacrifice the 
interests of the insurers (?t). 

Sect. 8 .—Insurable Interest. 

SlTB-SEOr. 1 .—What constitutes Insurable Interest. 

1026. All fire policies relating to insurances on houses, buildings, Effect of 
and other like real property are prohibited where the person for Gambling 
whose use, benefit, or on whose account they are made has no Act ' 1774 ‘ 

fo) Darrell v. Tibbitts ( 1880), 5 Q. B. D. 660, 0. A. The rights of the leBBor 
and lessee inter se may, of course, be regulated by the provfsions of the lease ; 
see title Landlord and Tenant. 

(A) West of England Fire, Insurance Co. v. Isaacs, [1896] 2 Q. B. 377, per 
Collins, J., at p. 3S3; affirmed, [1897] 1 Q. B. 226, 0. A. (benefit of repairing 
covenant); Phoenix Assurance Co. v. Spooner, [1905] 2 KB. 753 (benefit of 
notice to treat). 

(») Castellain v. Preston (1883), 11- Q. B. D. 380, 0. A., per Brett, L.J., at 
p. 388 {benefit of contract of Bale). 

! k) Phoenix Assurance Co. v. Spooner , [1905] 2 K B. 753. 
f) Simpson v. Thomson (1877), 3 App. Cas. 279. 
m) King v. Victoria Insurance Co., [18961 A. 0. 251, F. 0. 
n) Commercial Union Assurance Co. v. Lister (1874), 9 Oh. App, 483. For the 
similar position in marine insurance, see p. 493, ante. 
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interest (o). Moreover, the name of the person interested, or for 
whose use or benefit, or on whose account, the policy is made 
must be inserted therein, and no greater sum can be recovered 
than the amount or value of the assured’s interest at the time of 
the effecting of the policy ( p). Nor can the assured recover more 
than the amount or value of his interest at the time of the loss, 
inasmuch as the contract of insurance is, by its very nature, and 
generally by its express terms, a contract of indemnity ( q ). 

As regards fire insurances on goods, they are, though not within 
the Act of 1774 (p), if they be wagering contracts, null and void by 
reason of the Gaming Act, 1845 (r). 

1027. The legal principles of marine insurance as to what con¬ 
stitutes an insurable interest apply equally to fire insurance, with 
this exception (arising from the Act of 1774) (p), that in case of fire 
insurance on houses or buildings the assured must have an insurable 
interest at the time ot effecting it, as well as at the time of loss, 
whereas in the case of marine insurance it is sufficient for the 
assured to acquire such an interest any time before the loss («). 
A defeasible interest or a contingent interest, or a partial interest 
of any nature, is insurable; and any person who stands in any 
legal or equitable relation to the insuied property, in consequence 
of which he may be prejudiced by its loss or by damage thereto by 
firo, has an insurable interest (t). 

Sub-Sect. 2.— Vendor and Purchaser of Heal Property. 

1028. The legal relation between the vendor and purchaser of 
real property under a contract which is still in fieri is not exactly, 
even as regards the property itself, the relation of trustee and 
cestui que trust, because it ir. uncertain whether the contract will or 
will not be performed. But when the contract is actually completed 
by conveyance or is performed in everything except the mere 
formal act of sealing the engrossed deeds, then that completion 
relates back, and the relation between trustee and cestui que trust 
as to the property the subject-matter of the contract is estab¬ 
lished (a). But this relation does not extend, in the absence of an 
assignment or agreement to assign, to the benefit; of a policy of 
insurance against fire. Thus where the vendor who has insured 
his house against fire contracts to sell it, and between the date of 
the contract and its completion the house is damaged by fire, and 
the insurance company, not being aware of the contract, pays the 
amourit of the. loss to the vendor, the purchaser is not entitled to 
have the insurance money deducted by way of abatement from the 

(o) See Life Assurance Act, 1774 (14 Qeo. 3, o. 48), ss. 1, 2,4; and see p. 614, 
ante. 

(p) life Assurance Act, 1774 (14 Gen. 3, o. 48), ss. 1,2, 4; and boo p. 614, ante. 

(g) See, further, title Guarantee, Vol. XV., pp. 444 et seq. 

(r) 8 & 9 Viet. o. 109, a. 18. See title Gamino and Wagering, Vol. XV., 

p. 268. 

See p. 367, ante. 

m See pp. 367 et seq., ante, and the text, infra. 

(a) Jtayner v. Preston (1881), 18 Ch. D. 1, 0. A., per JAMES, L.J., at f. 13; 
Ridmit v. Fowler, [1904] 1 Oh. 668, per Fab well, J., at p. 661 ; affirmed, 
[1904] 2 Oh. 93, 0. A. See generally, as to the ralatioiuhip of vendor and 
purchaser of real property, title Sale of Land. 
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purchase-money. On the other hand, the vendor, when he has 
received the insurance money from the insurers, is bound, in 
accordance with the principle of subrogation, to repay them that 
amount out of the purchase-money received from the purchaser (jb). 

Sub-Sect. 3. —Vendor and Purchaser of Ooodt. 

1029. The vendor of goods in which the property and risk have 
not passed to the purchaser at the time of the former effecting the 
insurance on them has, of course, an insurable interest in them to 
the amount of their value. But if before the loss or damage the 
property has passed from the vendor to the purchaser, and it has 
not been agreed between them that the policy shall enure for the 
benefit of the purchaser, the vendor, having no interest in the 
goods at the time of the loss, cannot recover on the policy (c). On 
the other hand, if such an agreement has been come to, the vendor 
holds the policy in trust for the purchaser, and the latter can 
maintain an action upon it in the vendor’s name(d). 

1030. The person who has entered into an agreement for the sale 
of goods can insure the profits he expects to derive from them, but. 
only by a policy in which profits are insured eo nomine. An 
insurance merely on goods will not cover a loss of profits (e). 

Sub-Sect. 4 .—Mortgagor and Mortgagee. 

1031. A mortgagor of property has an insurable interest in it for 
the full value; a mortgagee has an insurable interest for the 
amount of the mortgage debt, and if he intended to insure for the 
benefit of the mortgagor as well as of himself, he can recover from 
the insurers the full amount insured, holding its excess over the 
mortgage debt in trust for the mortgager. Whether this was or was 
not his intention is a question of fact(j^). 


(h) Partner V. Preston (1881), 18 Ch. I). 1, C. A.; Poole v. Adams (1864), 
33 L. J. (CH.) 639 ; Oastellam v. Prestm (1883), 11 Q. B. D. 380, O. A. 

(<■) North of England Oil-cake Co. v. Archangel Insurance Co. (1875), L. R. 
10 U. B. 249 (marine). 

(d) Powles v. lnnes (1843), 11 M. & W. 10; compare Lloyd v. Fleming (1872), 
L. B. 7 Q. B. 299, 303 (marine); and see pp. 360, 520, ante. See also, on tho 
question of insurable interest under a contract of sale, Sentence Hawley (1863), 
13 0. B. (n. s.)458 ; Sparkesv. Marshall (1836), 2 Bmg. (N. e.) 761 ; Inglts v. Stock 
(1885), 10 App. Cub. 263. Where goods were left in the Boiler’s waiehouse. and 
were burned at a date when the risk was the purchaser’s, the seller, having 
recovered under a floating policy not more than sufficient to cover his loss apart 
from the specific goods, was held not bound to apply any part of the insurance 
moneys in reduction of the price of such goods (Martineau v. Fetching (1872), 
L R. 7 Q. B. 436). As to sale of goods generally, see title Sale of Godns. 

(e) Be Wright and Pole (1834), 1 Ad. & El. 621; Stockdale V. Dunlcg> (1840), 
6 M. 4 W, 224, 232; and see p, 365, ante. 

(/) Irving v. Rihardsnn (J831), 2 B. A Ad ; 193. In Castdlain v. Preston, 
supra, Bo west, L.J., says, at p. 398: “It is well known in marine and 
in fire insurances that a person who has a limited interest may insure, 
nevertheless, on the total value of the subject-matter of the insurance, and he 
may recover the whole value, subject to these two provisions; first of all, the 
form of his policy must be such as to enable him to recover the total value, 
because the assured may so limit himself by the way in which he insures 
as not really to insure toe whole value of the subject matter, and secondly, 
he must intend to insure the whole value at the time. When the insurance 
is affected, he cannot recover the entire value unless he has intended to 
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1032. As a contract of fire insnrance is a personal contract, 
which does not pass with the property ( g ), it follows that where 
mortgaged property which has been insured by the mortgagor is 
destroyed by fire, the mortgagee is not, in the absence of a 
covenant as to the application of the insurance money, entitled to 
have it applied in payment of the mortgage debt, even where the 
policy has been effected by the mortgagor in pursuance of a 
covenant by him with the mortgagee (h). The same principle 
would apply to the mortgagor in case of a policy effoeted by the 
mortgagee (j). 

1033. Whether either tho mortgagor or mortgagee can, in the 
case of an insurance on buildings, as a “ person interested,” invoke 
the aid of the statute ( k ) relating to reinstatement, by requesting 
the office to lay out the insurance money in rebuilding or repairing 
tho premises, seems doubtful. 

1034. Although a mortgagee has an insurable interest, and can 
insure the mortgaged property in its full value, he is not, apart 
from authority given to him by statute, or agreement between the 
parties, entitled to charge the mortgagor or the mortgaged property 
with the premiums of insurance, nor cun he do so even when the 


insure the entire value. A pomon. with a limited interest may insure either 
for himself and to cover his own intorost only, or ho may insure so as to 
cover not merely his own limitod intorest, but tho interest of nil others who 
are interested in the property. It is a question of fact whnt is his intention 
when he obtains tho policy, but ho cun oulv hold for so much us ho has 
intended to insure” (see as to this passage, (fauami v. Whatman (1005), 93 
L. T. 101, 103). . . . "If ho hits the logul ownership, he is entitled to 
insure for tho whole value, bu( even supposing ho is not entitled to the 
legal ownei ship, he is entitled to insure prim/i facie for all. If ho intends 
to covor only ms mortgage, and is only insuiing his own interest, ho can 
only, in the event of a loss, hold the amount to which ho has boon damnified. 
If he has intended to cover other persons beside himself, he oan hold the 
surplus for those whom he has intended to cover. Hut one thing he cannot 
do, that is, haying intended only to covor himself, and being a person whoso 
interest is only limited, he cannot hold anything bevorul the amount of the 
loss caused to his own particular interest." This judgmont must, however, be 
read subject to tho observation that an insurance on houses or other buildings 
is within the Life Assurance Act, 1774 (14 Goo. 3, o. 48) (sec p. 514, ante), and 
therofoie the assuied cannot recover more than the vuluo of lus interest at the 
time of effecting the policy, which also must mention the names of the persons 
interested or for whose benefit the insurance is effected (iM>/., ss. 2, 3). Under the 
old system of pleading it was doulxted whether an allegation in a declaration on 
a pohcy'that A. and B. were interested in the property insured was satisfied by 

S roof that A. was‘mortgagor, and B. mortgagee (Pim v. Reid (1843), 6 Mon. & 
LI). ‘ 

(</) Seep. 517, ante. As to the relation of mortgagor and moifgagee generally, 
see title Mortgage. r 

(A) Lea v. WIntel ey (18(16), L. B. 2 Eq. 143; Rayntr v. Prexton (1881), 18 
Oh. D. 1, 3, 0. A.; distinguish Gartlen v. Ingram 11852), 23 L. J. (on.) 478. 

(») But where thoie is an agreement to apply the insurance money in 
discharge of the mortguge debt, the mortgagor’s interest is pro tanto covered 
[Nithula v. S<ottieh Unim and National Insurance Co. (1885), 2 T. L. R. 190). 

(A) Fires Prevention (Metropolis) Aot, 1774 (14 Geo. 3, o. 78); see p. 542, post. 
See Westminster fire Office v. Glasgow Provident Investment Sn-tety (1888), 
13 App. Gas. 099, 713; see aim Wimbledon Park Golf Club t. Imperial Insuran t 
Co. (1902), 18 T. L. B. 815. As to reinstatement, see farther, p. 541, post. 
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mortgagor has covenanted to insure and has neglected to do so (2). 
But a mortgagee, where the mortgage is made by deed, has certain 
statutory powers to insure against loss or damage by fire, and to 
charge the mortgaged property with the premiums (;/<)• 

Sub-Sect. 5.—Trustees and Executors, 

9 

1035. The trustee in whom the legal ownership of trust property 
is vested can, in the absence of any provision in the policy to the 
contrary, insure the property in his own name(n), but if the trustee 
has not the legal interest vested in him and the property consists 
of lands and buildings, as distinguished from goods, the name of 
the cestui que trust must be inserted in the policy in order to satisfy 
the requirements of the Act of 1774 (a). The Act of 1774 (n) does not 
apply to insurances on goods, but fire policies almost always contain 
a condition that the fact of a person being a trustee must be stated 
in the policy ( b ). 


Sub-Sect. 6 .—Lessor and Lessee. 

1036. A lessor has, of course, an insurable interest in the full 
value of the property leased, and so has the lessee where he is liable 
to his landlord for a loss by fire, either because it is “ waste” for 
which he is responsible, or because he has covenanted to keep the 
leased promises in repair. Moreover, the lessee has, as a limited 
owner m possession, an in am able interest in the demised 
premises (c). 

When the landlord has covenanted to keep the premises in 
repair, or to make good the damage done by fire, the insurance 
office with whom tho tenant has insured is subrogated to his 
rights under the covenant of the landlord (d). 

(I) Dobson v. Land (1850), 8 Hare, 216; Bellamy v. Brickenden (1861), 2 
John, & H. 137; Brooke v. Stone (1865), 12 L. T. 114. But a mort¬ 
gagee in possession was allowed the expense of msuranco under the usual 
directions as to just allowances ( Siholejteld v. Lockwood (1863), 33 L. J. (ch ) 
106). 

(to) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 
s. 19 (1) (ii.). These powers are subject to certain conditions, for which see 
ibid., s. 23 ; and title Mortgage. 

(n) Lifo Assurance Act, 1774 (14 Geo. 3, o. 48). 

(а) Ibid. .See Collett v. Morrtsm (18ol\ 9 Hare, 162; llodson v. Obsencr 
Life Assurance Society (1857), 8 E. & B. 40 ; and p. 514, ante. 

(б) See p. 624, post. As to the powers of a tiustee to insuie^nd to 
charge tho income of the trust estate with the premiums, see Tiustee Act, 1893 
(56 & 67 Viet. c. 63), a. 18, which applies also to executors and mlminis. 
trutors (ibid., a. 18); but such persons are not bound either to intone or to 
continue the insurances oS the deceased whom they represent (Williams, 
Law of Executors and Administrators, 10th ed., H44). See also titles 
Executors and Administrators, Vol. XIV., p. 300; Trusts and Trustees. 

(r) See Caslellatn v. Bieston (1883), 11Q. 11. P. 380, 0. A., per Bowen, L.J., 
atp, 398; and title Landlord and Tenant. 

(d) As to subrogation geneially, seo pp. 490, 518, ante. For thocouveraecasa 
where a landlord has insured, see p 518 ante. When a tenant has an option to 
purchase demised premises, which the lessor has insured, and they are damaged 
by fire, questions have arisen as to whether the tenant is entitled to any and 
to what extent to the benefit of the lessor's insurance. As to such questions, 
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1037. Where a lease contains a covenant by the tenant to repair, 
but no covenant to insure, and separate insurances have been 
effected by the landlord and tenant, the landlord will be entitled to 
recover on his policy the full amount insured, although the policy 
contains the usual average clause, and the landlord has taken no 
steps to enforce the covenant to repair, and the tenant has, since 
the fire, become bankrupt, so as to render the insurer’s right of 
subrogation nugatory (e). 

Sub-Sect. 7. —Bailor and Bailee. . 

1038. The owner of goods who has bailed them has an-insurable 
interest for the full value of the goods; so has the bailee if he is 
responsible for the loss of the goods by fire, as, for instance, a 
common carrier (J), and to a more limited extent an innkeeper or 
a pawned (g). Ah innkeeper has also an insurable interest in 
respect of the lien which he has on the goods of his guests, and a 
pawnee in respect of his security ( h ). 

A bailee in possession of goods can, in the absenco of an express 
provision to the contrary, insure them to their full value, and will 
hold the excess of the sum insured ovei the amount of his lien, 
or that of his liability to the bailor, in trust for the latter (i). 

But almost all fire policies contain the condition that goods held 
in trust or on commission will not be covered by the policy without 
special mention, and a bailee is a person holding the goods 
as trustee within the meaning of such condition ( k). Thus 
wharfingers insured under a policy expressly covering “goods 
held by them on trust or on commission,” and containing the 


eee Reynard v. Arnold (1875), 1# Ch. App. 386; Edwaide v. West (1878), 7 
Oh. D. 858; and titles Landlord and Tenant ; Sale oe Land. 

(e) Jndretvs v. Patriotic Assurance Co. (1886), 18 L. R. Ir. 355. In this 
-jttse the court applied the principles laid down in North British and Mercan¬ 
tile Insurance Co. v. London, Liverpool, and Globe Insurance Co. (1877), 5 
Oh. D. 569, 0. A., which is fully discussed on p. 537, post. Leasee contain 
varying provisions as to reinstatement of premises and liability for damage by 
fire; see title Landlord and Tenant. As to the right of persons interested 
to require the insurers to reinstate under the Fires Prevention (Metropolis) 
Act, 1774 (14 Geo. 3, o. 78), s. 83, see p. 542, post. 

(/) Crowley v. Cohen (1832), 3 B. f' Ad. 478 ; and see title CARRIERS, Vol. TV., 
p. 92. As to bailment generally, see title Bailment, Vol. I., pp. 523 et eeo. 

( g ) For the limitation on an innkeeper's liability, see Innkeepers' Liability 
Act, 1863 (26 & 27 Viot. o. 41); and title Inns and Innkeepers, p. 321, ante. 
The liability of pawnbrokers in case of fire is imposed by the Pawnbrokers Act, 
1872 (3$ & 36 Viot. o. -93), s. 27, which also gives the right to insure; see title 
Pawns and Pledges. 

(A) As to the insurable interest of a pledgee, see Sutherland v. Pratt (1843), 12 
M. & W. 16 ; as to that of a person having a lien, Wolff v. Homcastte (1798), 
1 Bos. & P. 316, per Buller, J., at p. 323; Hancex v. Fishing Insurance Co. 
(1837), 3 Sumner, 132 (U.S.A.), per Story, J., at p. 139. As to innkeepers’ 
lien, eee title Inns and Innkeepers, pp. 323 et seq„ ante. As to lien generally, 
eee title Lien. 

(i) See p. 366, ante. 

(ft) The following is an example of euoh a condition: " Persons intending to 
insure property of which they are not absolutely and beneficially the owners will 
not bo entitled to any benefit from their policies unless it is therein stated that 
such property is held in trust or on oonttniBmon ot otherwise as the case may 

be.” 
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usual condition that it shall not " extend to cover any goods Sect. 8, 
hold in trust or on commission unless the same be expressly Insurafrle 
insertod in the policy,” can recover the full value of goods destroyed Interest- 
by fire, holding the excess of the value over the amount of their 
lien in trust for the owners (l). On the other hand, if the insurance 
is expressed to be “ on merchandise the assured’s own or for which 
they are responsible ” in or on certain warehouses etc., the assured 
can recover only in respect of goods belonging to the assured or 
for which they were responsible, and not in respect of goods the 
property in which had at the time of the fire passed to the 
purchasers, at whose risk they were (m). 

Sub-Sect. 8. —Joint Owners; Bankrupts; Incumbents of Benefices. 

1039. Joint owners of property, whether partners or not, have Joint owner*, 
severally insurable interests which extend to the entirety of the 
property and not merely to the value of their shares (n). 

1040. A bankrupt has an insurable interest in property of the Bankrupt, 
estate of which he is in possession, although it is vested at ^ 

law in the trustee in bankruptcy, because he is responsible to the * 
trustee as the real owner (o). 

1041. An incumbent of a benefice who is bound to keep in incumbent, 
repair the buildings belonging to it has an insurable interest. The 

rector may also insure the church in his own name, since the 
freehold of the whole church is in him (/>). 

Sect. 4.— Reinsurance. 

1042. After the assurance has been made, the insurer himself Reinsurance, 
may insure against the risk which he has undertaken, and has an 
insurable interest to the extent of the liability which he may incur 

under and by reason of his original contract of insurance. The 
contract by which he protects himself against the risk for which he 
h&B made himself responsible to the original assured is called the 
contract of reinsurance (?). 

[l) Waters v. Monarch Life Assurance Co. (1856), 5 E. & B. 870 ; London and 
North Western Rail. Co. v. (Jlyn (1859), 1 E. & E. 652. As to the meaning of 
goods “held in trust,” Bee also South Australian Insurance Co. v. RandeJl 
(1869), L. B. 3 P. C. 101. 

(m) North British Insurance Co v. Moffatt (1871), L. R. 7 0. P. 26. 

(») Page v. Fry (1800), 2 Bos. & P. 240. As to joint ownership, see titles 
Partnership; Personal Phoperty ; Real Propehty an» Chatiels Real. 

(o) Marks y. Hamilton (1852), 7 Exch. 323 ; Qouhtone v. Royal Insurance Co. 

(1858), 1 F. & F. 270. 

(p) Seo title Ecclesiastical Law, Vol. XI., pp. 772, 773. As to -the 
respective inteiests of a lay iccfcor and a vioar and churchwardens in the church 
itself, see ibid., pp. 468, 469; as to the responsibility of churchwardens for 
church furniture, see ibid., p. 467 ; Liddell v. Beal (1860), 14 Moo. P. C. 0. 1. 

(g) See further as to reinsurance generally, pp. 375 et s*q., ante. As to the 
construction of a clause purporting to incorporate in the reinsurance policy 
( inter alia ) a clause in the original policy limiting time within which an 
action may be brought, see Homs Insurance Co. of Now York v. Victoria- 
Montreal Firs Insurance Co., [1907] A. C. 59, P. C. 
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1043. Agreements for a running account are often entered into 
between two insurance offices, the one company agreeing to under¬ 
take a portion of the whole, or of certain descriptions, of the risks 
of the other (r). Such an agreement does not constitute an agree¬ 
ment of partnership, but only a contract to reinsure (a). 

Sect. 6.- — Commencement and Duration of Risk. 

1044. The risk commences from the time when the deposit receipt 
is given ( b ): in other words, from the time when the contract is com¬ 
plete. The deposit receipt (b) usually stipulates that the insurers shall 
have a certain number of days in which to make inquiries, survey 
the premises etc., before completing the contract. But there is 
no implied condition that the policy will he issued within a reason¬ 
able time; and in the absence of any evidence of an intention to 
abandon the insurance or of mala fides, the assured who has 
received a covering document will be protected although no policy 
may have been issued during a long interval (c). 

1045- The risk continues for the term mentioned in the policy (d). 
In addition, whether it be or be uot so stated in the policy, there 
are usually fifteen days of grace during which the assured has the 
opportunity of tendering the renewal piemium. But when the 
policy provides that there shall be no insurance until the renewal 
premium has been accepted by the insurance office, and a loss 
accrues during the fifteen days and before payment of the premium, 
it seems that in the absence of any condition so framed as to 
show a contrary intention, the assured is not entitled to recover (e). 
Moreover, the insurers may give notice before the expiration of the 
insured period that they will not renew the policy at the old 
premium, and if no new agreement is come to before the loss the 
insurers will not be liable on the policy, if the increased premium 
be tendered after a loss, but during the fifteen days (/). 

1046- On payment of the renewal premium the policy remains 
in force for a year from the expiration of the former year not 
including the days of grace (g), and if a renewal premium is 
tendered after the expiration of the days of grace, and accepted oy 


(r) Oledstanes v. Royal Exchange Assurance Corporation (1864), 6 B. & 8. 
797 ; Prince of Wafa Life A tsuraw e Co. y. Harding (1H58), E. 11. & E 183. 

(а) Re Norwich Equitable Fire Assurance Society, Royal Insurance Co.’s Claim 
(1887), 57 L. T. 241. 

(б) See p. 517, ante. See Citizens Inswaiite Co. of Canada y. Parsons, Queen 
Insurance Co. v. Parsons (1881), 7 App. Cas. 96, 124, P. 0.; Bhugwandass v. 
Netherlands India Sea and Fire Insurance Co. of Butavia (1880), 14 App. Cas. 
83, P. 0. 

(c) Thompson y. Adams (1889), 23 Q. B. D. 361; Bhugwandass y. Netherlands 
India Sea and Fire Insurance Co. of Batavia, supra. * 

'(d) In a policy from 14th February to 14th August the whole of the 
14th August is included (Isaacs y. Royal Insurance Co. (1870), L. B. 5 Exch. 
296); see, further, title Time. 

(e) Tar eton y. Staniforth (1796), 1 Bos. & P. 471, Ex. Oh.; compare 
Simpson v. Accidental Death Insurance Co. (1857), 2 0. B. (n, 8.), 257. 

(J) Salvin y. James (1805), 6 East, 571; Simpson v. Accidental Death Insurance 
Co., supra. 

(g) Salvin y, James, supra, per Lord Ellenbohotjgh, 0. J., at p. 582. 
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the insurers in ignorance that a loss has occurred within such days, 
the policy is not revived (Ji). The renewal premium must be paid 
to the insurance office or its agent, and the fact that the office 
lias debited the agent with the amount is not sufficient (i). 

Sect. 6.— Construction of Policy. 

Sub-Sect. 1 .—General Buies. 

1047. Fire policies assume very different forms (ft), and it 
is necessary to consider the rules of construction applicable 
to them. These rules are generally the same as in marine 
policies (Z), and it is therefore sufficient to direct attention only 
to a few of them. Evidence of usage is admissible to explain an 
ambiguity or to annex an incident to the contract if not incon¬ 
sistent with its express terms (in). Words must generally receive 
their oidinury meaning ( n ). 

(A) Acey v. Fernie (1840), 7 M. & W. 151. 

(t) Prttcharil v. Merchant's and Tradesman's Life Assurance Society (1858), 3 
C.B. (N.s.)622. 

(A) The ordinary policy generally begins with a statement to the following 
effect:— 

This Policy of Assurance, Witnesseth, That tho Assured having paid or agreod 
to pay the Company, the sum of £ for Insuring against Loss or Damage by 
Fire, as hereinafter mentioned, the Fioperty hereinafter described in the sum or 
several sums following, namely :— 

The Company hereby agree with the Assured (but Bubject to the Conditions 
printed on tho back heieof, which aro to be taken as part of this Policy) that 
the Capital Stock, Estates, and Securities of the Company shall be liable to pay 
or make good unto the Assuied any loss or damage by fire to the Property 
above described, which shall or may happen botween the day of 
One thousand Nine hundred and and Four o’clock in the ulteruoon of the 
day of One thousand Nine hundred and or before Four o’clock in 
the afternoon of the Inst day of any subsequent period in respoct of which the 
Assured shall pa\, i nd the Company shall accept, the sum required for the 
renewal of this Insu ‘.nice, to an amount not exceeding in respect of the matter 
or matters above sp ilii-d tho sum or sums set opposite thereto respectively, 
and not exceeding u the whole the sum of £ 

The pobev someii nes contains a condition that the insurance Bhall not be 
in force until tho premium is paid ; but in itd ab-enco no such condition 
will be implied (Killy v. London and. Staffordshire Fire Insurance Co. (1883), 
Cab. & El. 47). In Roberts v. Security Co., [1897] 1 Q. B. Ill, 0. A., where 
the policy recited that the premium had been paid, the company was held 
estopped from denying that it had beon; compare that case with Equitable Ft i e 
and Accident Offer, Ltd. v. The Uhtny Wo Hong , [1907] A. 0. 96, P. C., wheie 
it was held that a similar recital in a policy did not estop the insurers, and where 
doubts were thi own on the correctness of the decision m the former ease. See 
also title Estoppel, Vol. XIII. pp. 365 et seq. , 

(l) See pp. 342 etseq., ante. 

(m) See p. 344, ante. 

(n) See p. 342, ante. The 1 word “ gas " when mentioned in a policy prima facie 
means gas used for ordinary illuminating purposes ( Stanley v. Western Insur¬ 
ance Co. (1868), L. B. 8 Exch. 71); compare Thompson v. Equity Fire Insurance 
Co., [1910] A. 0. 592, P. 0.) (meaning of “ stored on the premises ”). As to 
the meaning of “ civil commotion ’’ or " usurped power " in the ordinary 
clause 11 that no Iobs will be paid on fires oocasioned by any invasion, foreign 
enemy, riot, oivil commotion or any military or usurped power," see Drink- 
water t. London Assurance Corporation (1767), 2 Wils. 363; Langdale v. Mason 
(1760), 2 Marshall on Marine Insurance, 3rd ed., p. 783. As to the meaning of 
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1048. Where there is no ambiguity, full effect must be given to 
every provision contained in the policy, although it may be one 
which the assured would have rejected had he carefully looked at the 
policy (o). Greater weight must be given to a written clause than 
to a printed one, and if a printed clause be absolutely inconsistent 
with a written one no effect will be given to the former (p). 

The rule ( q) applicable to other instruments that, when a par¬ 
ticular enumeration of causes is followed by such words as “or 
other,” the latter expression ought, if not enlarged by the context, 
to be limited to matters ejusdem generis with those especially 
enumerated, applies also to fire policies. Its application is limited, 
however, to cases where the enumeration consists of particular 
matters belonging to a class or genus, and where, therefore, the 
general words that follow the enumeration may be properly held to 
include only things or causes included in that class or genus (r). 

Again, where an amb : guity cannot be removed by any other 
rule of construction, the maxim Verba chaitanm fortius acci¬ 
piuntur contra proferentem will be applied (#). 

Where there is a latent ambiguity as to the subject-matter of 
insurance, extrinsic evidence is admissible for the purpose of 
identifying it (t). 

Sub -Sect. '1.—Conditions in the Policy. 

1049. Modern policies of fire insurance contain a great number 
of conditions which are made conditions precedent (u) to the liability 

“ linen,” and incidentally of “ stook in trade," see WaUliorn v. Langford 
(1813), 3 Gamp. 422. In the case of a policy on a restaurant, the roof of 
which was decorated with stained glass, it was held that the word “ building ” 
did not include stained glass (Roi/al Insurance Co, y. Westminster Fire Insurance 
Co. (1877), Post Magazine, 22nd ^aAuary). See as to this word and other words 
of description common in policies, title Building Contracts, Engineers, 
and Architects, Yol. III., p. 175. 

(o) Beacon Life and Fire Assurance Co. v. Oibh (1862), 1 Moo. P. 0. C. (n. s.) 
73; compare Pearson v. Commercial Union Assurance Co. (1876), 1 App. Oas. 
498; and p. 342, ante. 

{p) Robertson v. French. (1803), 4 East, 130, 135; Hydarnes Steamship Co. v. 
Indemnity Mutual Marine Assurance Co., [1895] 1 Q. B. 500, 0. A. In Peart,• n 
v. Commercial Union Assurance Co., supra, the fire policy was on the hull of the 
steamship Indian Empire, lying in the Victoria Dock with liberty to go into dry 
dook and light the boiler fires once or twice during the currency of the policy. 
It was held that the policy protected the vessel in the Victoria Dock or any dry 
dock, and also while tn transitu to a dry dock, but that the risk was limited to 
the transit, and did not extend to the time during which the ship lay in the 
river not for the purpose of that-transit. 

( 9 ) See-title Deeds'and Other Instruments, Vol. X., p. 468. 

(r) See Lord Watson's judgment in Sun Fire Office v. Hart (1889), 14 App, 
Cas. 98, 103 ; see p. 347, ante. 

(s) Birrell v. Dryer (1884), 9 App. Oas. 345; Thomson v. Weems (1884), 
9 App. Oas. 671, 687; Barnard y. Faber , [1893) 1 <5. B. 340, 0. A.; and see 
p. 347, ante. But as regards any special provision in a policy, the question 
whether the insurer or the assured are the proferentes has also to be determined 
(Birrell v. Dryer, supra). 

(<) Hordern v. Commercial Union Assurance Co. (1887), 56 L. T. 240, P. 0. j 
and see titles Contract, Vol. VII., p. 523; Deeds and Other Instruments, 
Vol. X. p. 453 ; and p. 343, ante. 

(«) As to whether these are to be construed as conditions precedent, see 
London Ouarantie Co. y. Fearnley (1680), 5 App, Oas. 911; and p. 638, post. 
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of the insurers, and which often only state what would otherwise be Saw*.«. 
implied by law. Some of the ordinary conditions (v) have already Gent* 
been sufficiently discussed (x), and others are considered later (y), struotion of 
but it is convenient here to make a few observations on the Policy, 
following conditions which in some form usually occur:— 

This policy ceases to be in force as to any of the property hereby insured, Assignment 
which shall pass from the insured to any other person otherwise than by Will property, 
or operation of law, unless notice thereof be given to the Company and the 
subsistence of the insurance in favour of such other person be declared by a 
memorandum indorsed thereon by or on behalf of the Company. 

As to this condition, it is to be observed that it does not apply to 
cases where the assured merely gives a lien or charge on or mort¬ 
gages the property insured. 

If the claim be in any respect fraudulent, or if any fraudulent or false Fraud, 
plan,' specification, estimate, deed, book, account, entry, voucher, invoice, or 
other document, proof or explanation be produced or given, or if any fraudu¬ 
lent means or devices ore used by the Insured, or by anyone acting on hiB 
behalf to obtain any benefit under this Policy, or if any false statutory 
declaration be made or used in support thereof, or if the fire be occasioned 
by or through the procurement or with the knowledge or connivance of the 
Insured, all benefit under this Policy is forfeited. 

By this condition the insurers are exempted from liability, not 
only where the contract has keen induced by fraudulent misrepre¬ 
sentation, but also where the assured is guilty of fraud in presenting 
or proving his claim, and it is a question of fact whether by claim¬ 
ing an excessive amount from the insurance office the assured has 
been guilty of fraud within the meaning of the condition (z). 

1050. A policy sometimes contains a condition compelling the Double 
assured to give notice of any additional insurances by him or on insurance, 
his behalf. The following is an example of such a condition:— 

No claim shall be recoverable if the property insured be previously or 
subsequently insured elsewhere, unless the particulars of Buch insuranco be 
notified to the company, in writing, and allowed by indorsement hereon, 
provided that on such notice being given aftur the issue of the policy, it shall 
be optional with the company to cancel the same, returning the mteuble 
premium for the unexpirod term thereof, and in case of the assured holding 
any other policy on the same property subject to average, then this policy is 
declared subject to average in the same manner (a). 

This condition applies only to a case where the other insurance 
has become effective, and not to the case where that insurance has 
failed to attach on account of the non-payment of the premium or 


S The ordinary conditions, incorporated with verbal modifications, in most 
»m policies, are set out in Buuyon, Law of Fire Insurance, 5th ed., pp. 6 

£t 109 . 

(*) See p. 526, ante. 1 
fy) See pp. 534, 537, 538, post. 

[z) Levy v. Baillie (1831), 7 Bing. 349; Britton v. Boyal Insurance Go. (1866), 
4 F. & F. 905; Chapman v. Pole (1870), 22 L. T. 306; compare Haigh v. Be La 
(four (1812), 3 Gamp. 319 (where there was fraudulent over-valuation in the 
policy itself). 

(a) Compare Australian Agricultural Co. v. Bounders (1875), L. B. 10 O. P. 
Mi, Ex. On. As to contribution in case of donbla insurance, see p. 536, post. 
As to average, see p. 540, post. 
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smot. 6 . for gome other reason ( b ). It seems, however, that the condition 

Con. will apply where the other insurance is voidable on the ground of 

struotion of fraud or otherwise, and has not been avoided before the loss; though 
PoUcy. it may be otherwise where it has been avoided by the insurers. 

Waiver of 1051. In the contract of fire insurance, just as in any other con- 
condition. tract, any condition or breach of condition may be waived by the 
insurers either by expfess agreement or conduct, for example, 
by the acceptance of a renewal premium after notice of a 
breach (c); and where it is stated that in case of breach of a 
condition the policy will be void or forfeited, this will be generally 
construed to mean voidable and not absolutely void ( d ). Where a 
policy is voidable on the ground of concealment or want of good 
faith in the assured or, it seems, for any other cause, it will be set 
aside in an action brought for that purpose by the insurers upon 
the circumstances coming to their knowledge ( e). 


Sub-Sect. 3. —Regard to be had to Proximate Cause of Loss. 


Causa 

proximo von 

remuta 

spectatur 


1052. The assured must prove that fire or some peril included in 
the policy was the proximate cause of the loss (/). Thus a policy 
against loss by fire does not cover a loss arising from the atmo¬ 
spheric concussion caused by an explosion of gunpowder at a 
distance (g). 


Meaning of 1053. In an ordinary fire policy the insurers undertake toindem- 
loss by “ fire.' nify the assured against any loss or damage by fire to any property 
described in the policy. A loss by fire means a loss by ignition; and 
damage by heating where nothing has caught fire, in the ordinary 
sense of that expression, is not sufficient to make the insurers liable 
in the absence of any special clauses in the policy. Thus where a 
policy is against fire in a manufactory, and from the negligence of a 
servant of the assured through not opening a register, smoue and heat 
from a stove used in the manufactory are forced into a room and 
do damage to goods, the insurers are not liable (//). On the other 
hand, the insurers will be liable if any of the property insured 
or property near it has caught fire and the property insured is 


(b) Eg "Halle Fire an<l Accident Office, Ltd. v. The Chxuq Wo Ilonq, [1007] 
A. C. 9(1, P. 0.; A ustraliun Ayricultt ral Co. v. Saunders (1875), L. R. 10 C. P. 
668 , Ex. Ch. 

(c) Wmq v. Harvey (1851), oDeG. M. & G. 2651 C. A.; Edwards v. Aberayron 
Mutual Ship Insurance Society (1876), 1 Q. B. D. 563, Ex. Ch.; Jones v. Bangor 
Mutual Shipping Insurance Society (1889), 6J L. T. 727; and see p. 539, post, 
and cases, cited p. 549; post. See alao title Contract, Vol. VII., p. 435. 

(fl) Armstrony v. Turquand (1858), 9 I. C. L. R. 32, per CHRISTIAN, J., at 
pp. 45—47■ 

(«) London Assurance v. Mansel (1879), 11 Ch. D. 363; British Equitable 
Insurance Co. v. Musgrave (1887), 3 T. L. R. 630; •compare British Equitable 
Insurance Co. v. Great Western Rail. Co. (1868), 38 L. J. (ch.) 132 (all cases 
of life insurance). See, generally, titles Equity, Vol. XIII., pp. 52, 62; 
Guarantee. VoL XV., p. 543; Misukpuesentation and Fraud, 

(/) For the general treatment of this rule, see pp. 437 et seq., ante. 

(g) Eventt v. London Assurance (1865), 19 C. B. (n. b.) 126; Mursden V. City 
and County Assurance Co. (1866), L. R. 1 C. P. 232, and see p. 532, post. Compare 
Stanley v. Western Insurance Co. (1868), L. R. 3 Exoh. 71. 

(A} Austin ▼. Drew (181(1), 4 Camp. 860 ; (1818), 6 Taunt. 436. 
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damaged by the heat thus engendered. In cases of loss by lightning, 8w». 6, 
where the subject-matter insured has been set on fire, the loss is Con- 
evidently covered by the policy; but when the injury done does not strnctlonof 
appear to be the result of fire it seems that the insurers will not be Policy* 
liable, and therefore it is usual to insert a provision in the policy 
expressly covering “ losses by lightning(t). 

1054. Damages which result from, but are not the direct conse- indirect 
quence of, a fire are not generally recoverable unless specifically consequences 
insured. ThuB loss of profits, though undoubtedly caused by a fire, °* flre> 

is too remote to be recoverable unless specifically insured, and the 
same doctrine applies to loss of rent ( j ), for which reason it is an 
almost invariable custom specifically to insure loss of rent to cover 
a pnriod during which the insured premises may have to be 
rebuilt. There are, however, certain consequential losses so 
necessarily connected with the fire that they are, whether by law or 
usage, generally recoverable. Thus a loss resulting from a bond 
fide effort to put out a fire, for example, damage by water or by 
throwing articles of furniture out of the window, and probably the 
loss of goods by theft in the course of removal during the fire, and 
other similar losses, seem to be covered by the policy (/c). 

1055. By the Metropolitan Fire Brigade Act, 1865 (Z), the officer Metropolitan 
in charge of the brigade has power to break into and pull down *’ ire Brigade 
premises for the purpose of putting an end to the fire, and damage Act| 18fl6 ‘ 
done by the brigade in the due execution of their duties is to be 

deemed damage within the meaning of any fire policy. The policy 
usually contains a condition that the insurers will bear a propor¬ 
tionate part of the expenses of extinguishing a fire, but in the 
absence of such a condition the insurers would not be liable in 
respect of such expenses. 

105ft One who wilfully sets fire to the property insured is, of wilful 
course, precluded from recovering under his policy, but an assured ignition, 
is entitled to recover for a loss occasioned by his own negligence (m ); 
moreover, by reason of the principle that regard must be had to the 
proximate cause of the loss, the insurers would be liable for a loss 
by fire occasioned by the negligence or (in the absence of an excep¬ 
tion of incendiarism) the wilful actB of the servants of the 
assured or any third party (n). Thus even if the insured premises 
are set on fire by the wife of the assured, provided this is without 

(♦) Bunyon, Law of Fire Insurance, 5th ed., p. 89. 

(j) Re ll 'right and Pole (1831), 1 Ad. & EL G21 ; Menzies y. North British 
Insurance Co. (1847), 9 Dunl. (Ct.of Sess.) 694; oompare HWson v. Jones ( 1867), 

L. B. 2 Exch. 139, Ex. Ch. 

(A) See Stanley v. Western Insurance Co. (1868), L. B. 3 Exch. 71, per 
Kkxxy, C.B., at p. 74; Phillips, Law of Insurance, s. 1098 a. Fire polj.iog 
often contain special conditions aB to damage caused or expenses incurred by 
the removal of goods from imminent destruction, or by theft ou the occasion 
being covered by the insurance (Bunyon. Law of Fiie Insurance, 5th ed., p. 94). 

(l) 28 & 29 Viet. o. 90, s. 12. See, further, title Public Health and Local 
Administration. 

(m) Jameson y. Royal Insurance Co. (1873), 1 I. B. 0. L. 128. 

(») Busk y. Royal Exchange Assurance Co. (1818), 2 B. ft Aid. 78; Sadler v. 

Dixon (1841), 8 M. ft W. 895, Ex. Ch. 
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his knowledge or consent, this will not prevent his recovering his 
loss upon an ordinary fire policy (o). 

1057. If a policy contains an exception exempting the company 
from loss or damage by explosion, the insurers will not be liable for 
damage done by an explosion occurring during a fire, whether result¬ 
ing from the shock of the explosion or from a further fire occasioned 
by it, although they wilf be liable for damage directly caused by 
a fire which gave rise to the explosion (p). 

If loss “ occasioned by or in consequence of incendiarism ” is 
excluded, and the property insured is burnt by an incendiary fire 
spreading from other premises, the assured is not entitled to 
recover (7). Similarly in case of a policy against damage “from 
any cause except fire or breakage during removal,” if loss is 
occasioned by the violence of a mob during removal to escape 
damage by fire which has broken out on adjoining premises, the 
insurers will be liable, because the loss is proximately caused not 
by the fire or the removal, but by the violence of the mob ( r ). 

Shot. 7. —Representation and Warranty. 

Sub-Sect. 1. —Representation and Joncealment . 

1058. The contract of fire insurance is a contract uberrimaJidei — 
a contract based upon the utmost good faith—and if the utmost 
good faith be not observed by either party, the contract may be 
avoided by the other (a). All tho rules of marine insurance relating 
to misrepresentation and concealment, and also those relating to 
warranties, apply to fire insurance, except so far as they are 
excluded or modified by the terms and conditions of the policy, and 
there are only a few points which need here be noticed (t). 

1059. Whether a fact concealed or represented be or be not 
material is a question of fact. Any circumstances tending to make 
the premises insured specially liable to be burned must be 
disclosed (a). The fact that many incendiary fires have taken 
place in the neighbourhood of the premises insured, if known to the 
assured and unknown to the insurers, may be a material fact. If a 


( 0 ) Midland Insurance Co. v. Smith (1881), 6 Q. B. D. 561. 

(p) Stanley v. Western Insurance Co. (1868), L. R. 3 Exoh. 71. It may. 
perhaps, be doubted whether regard ought not to be had only to the proximate 
cause; see p. 530, ante. 

{a ) Walker v. London and Provincial Insurance Co. (1888), 22 L. R. Ir. 572. 
(r) Mafsden v. City and County Assurance Co. (1866), L. JJ. 1 C. P. 232. If a 
loss occurs through a peril akiu to that which is insured against, tho insurers, 
although not legally liable, may be justified as a matter of business in paying. 
Thus under a policy excluding liability for explosion, tho directors of an 
insurance company were held to be justified m paying for damage due to 
concussion caused by gunpowder oxploding 011 a ship which had caught fire 
(Taunton v. Royal Insurance Co. (1864), 2 Horn. & M. 135). 

(a) lonides v. Pender (1874), L. R. 9 Q. B 531, per Bi.ackbUrn, J., at p. 538, 
citing on this point New York Bowery Fire Insurance Co. v, Neui York Fire 
Insurance Co. (1837), 17 Wendell (Now York). 369. Compare title Guarantee, 
Vul. XV., p. 539, and see title Misrepresentation' and Fraud. 

It) See pp. 404, 416, ante. 

(a) Bnfe v. Turner (1815), 6 Taunt. 338. 
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person proposing an insurance states to the insurance office untruly 
that the same risk has been accepted by another office at a 
particular premium, and so induces the former office to accept it at 
the same rate, the policy so obtained will be avoided by such mis¬ 
representation, not on the ground that it has affected the risk, but 
because it has induced a confidence without which the party would 
not have acted (b). Again, in the case of reinsurance, if the company 
reinsuring represent that they will retain a portion of the risk and 
subsequently reinsure to its full extent without retaining themselves 
any part of the risk, the non-communication of this fact will avoid 
the policy ( c). 

1060. If a statement made by the assured, though true at the 
time it is made, becomes untrue before the contract of insurance 
is complete, the insurers will be exempted from liability ( d ). On 
the other hand, if the statement is true at the time when there is a 
binding contract of insurance, the fact that it becomes untrue before 
the policy is actually issued seems to be immaterial, just as in the 
case of marine insurance any misrepresentation or concealment 
after the slip is signed is no defence to an action on the policy (e): 

1061. It follows from the general principles of agency that the 
knowledge of the agent employed to ellect an insurance is deemed 
to be the knowledge of the assured, so that if such agent fails to 
disclose a material fact not known to the principal, but known to the 
agent, or if the agent is guilty of misrepresentation, the policy will 
be void (/). Questions sometimes of considerable difficulty arise 
as to whether a person through whose agency an insurance is 
effected is to be considered the agent of the assured or the agent 
of the insurance office. Thus if the, proposer allows an agent of 
the insurer to insert the answers to questions in a proposal form, he 
may become the agent of the proposer, and cease to be the agent of 
the insurer ( g ). 


b) Sibbald v. Hill (1814), 2 Dow, 263, H. L.. per Lord Eldon, at p. 260. 

c) Trail v. Baring (1864), 4 Gift. 485. 

Id) Be Marshall and Scottish Employers' Liability and General Insurance Co. 
(1901), 85 L. T. 757 ; Canning v. Farquhar (1886), 16 Q.. B. D. 727, 0. A., per 
Ljndlev, L.J., at pp. 732, 733 (a proposal was made to an insurance company 
for an insurance on the life of the proposer, who made, on a form issued by the 
company, statements as to his state of health and other matters, and a 
declaration that the statements were true and were to be taken as the basis 
of the contract. The proposal was accepted at a specified premium, but upon 
terms that no insurance should take effect till the premium was paid 1 . Before 
tender of the premium, there was a material alteration in the state of the health 
of the proposer, and the company refused to aeoept the premium or to issue a 
policy. Held, that the nature of the risk having; been altered at the time of 
the tender of the premium, there was no contract binding the company to issue a 
policy). It is clear that the principle of this decision is equally applicable to fire 
insurance. As to the law in case of marine insurance, see pp. 404 et seq., ante. 
(e) See p. 406, ante. 

{/) Blackburn, Low A Co. v. Vigors (1887), 12 App. Oas. 531. The assured 
is not bound to disclose what is known to the oompany, even under an express 
condition (Pimm ▼. Lewis (1862), 2 F.4P. 778); and see p. 405, ante. See 
also title Aoknoy, VoL I., pp. 211, 215, 216. 

(y) Bancroft v. Heath (1900j, 6 Oom. Cas. 137, 139,0. A.; Bigger v. Bode Lift 
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If the agent of the insurance office takes upon himself the 
responsibility of surveying anti describing t,ho property, any mis¬ 
description by him of the property cannot be imputed to the 
assured, and if the property is consequently misdescribed in the 
policy, the instrument, if necessary, may be rectified ( h ). 

Sub-Sect. 2.— Warranties. 

1062. A warranty must be exactly complied with ( i ), whother it 
be material to the risk or not. Thus where it is warranted th;it the 
rate is the same as other companies have charged ( i), or that no steam 
engine or any description of fire-heat (other than common fire¬ 
places) shall be introduced, such a warranty amounts to a condition, 
and the policy is voidable upon breach of it although the breach 
may not in any degree increase the risk ( k ). 

1063. It is usual to require the assured to sign a written proposal 
containing certain statements and answers to certain questions, 
e.g., as to nature of neighbouring risks or whether the assured has 
had a fire claim against any office. Such statements and 
answers are representations, and if they ure not substantially true 
the policy will be voidable, but if a proposal is referred to and 
incorporated in or made the basis of the policy, then the state¬ 
ments and answers amount to warranties, and their strict and 
literal truth is a condition precedent to the liability of the insurers 
whether or not they are material to the risk. It is a question 
of construction whether the statements and answers contained 
in the proposal are so referred to in tho policy as to constitute 
each of them a warranty, or whether they merely amount to 
representations ([). 

1064. In the absence of any condition in the policy affecting the 
question, the policy is voidable if the description of the insured 

Assurance Co., [1902] 1 K. B. 516; Hauiden v. Tondon, Edinburgh , and Glasgow 
Assurance Co., [1892] 2 Q. B. 534, C. A. ; Re Universal Non-Tariff Eire Insur¬ 
ance Co., Forbes As Co.’s Claim (1875), L. B. 19 Eq. 485; and see Hough •. 
Guardian Fire and Life Assurance Co. (1902), 1ST. L. R. 273, andp. 549, post. 
In consequence of these decisions Borne companies insert in their policies a 
condition that the knowledge of theii agents shall not be deemed the knowledge 
of the principals. 

(A) Re Universal Non-Tariff Insurance Co., Forbes <fe Co.'s Claim, supra; com¬ 
pare Pimm v. Lewie (1862), 2 F. & F. 778. As to rectification, see, further, 
p. 403, ante. , 

(*) Barnard v. Faber., [1893] 1 Q. B. 340, C. A.; Bancrojt v. Heath (1900), 

6 Com. Cas. 137. For a warranty against duplicate insurance, see Australian 
Agricultural Co. v. Saunders (1875), L. R. 10 C. P. 608, Ex. Ch. 

f ) Glen v. Lewis (1853), 8 Exch. 607; and see cases cited in note ( 7 ), p. 535, post. 
Thomson v. Weems (1884), 9 App. Cas. 671; Anderson v. Fitzgerald (1853), 
L. Cas. 484 Nevertheless, a reasonable construction must be given even 
to a warranty. Thus where there was a wairanty thut certain cotton mills were 
worked by day only, it was held that this was not infringed by keeping the 
engines and unconnected shafting going all night, tho mill and machinery not 
being substantially worked (Mayalf v. Mit/ord (1837), 6 Ad, & El. 670: White- 
head y. Price (1835), 2 Cr. M. & R. 447). So if a certain premium mentioned in 
the insurance policy is applicable only to buildings wheie no fire is kept, this 
means habitually kept, and the mere oasual keeping of a fire does not avoid the 
policy ( Dobson v. Sotheby (1827), Mood. & M. 90). 
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premises is incorrect in any material degree (m), and when the 
description of the property insured takes the form of a warranty it 
must be strictly and literally true. Thus if the policy after the 
description of the property contains the clause “ warranted that the 
mill is conformable to the first class of mill rates," and in fact the 
mill is not conformable to such first class of mill rates, the policy 
will be held void, although it be clearly proved that the deviation 
from the warranty did not at all increase the risk (n). 

1065. If goods are insured as being on certain premises, the 
insurers will not be liable for loss or damage occurring to them 
when removed from the premises for any cause whatever, but the 
policy will attach again when the goods are brought back to the 
premises (o). 

1066. The question sometimes arisos whether the words of 
description in the policy amount to a warranty that the risk shall 
continue unaltered during the currency of the policy. The result of 
the cases seems to be that in the absence of fraud or some express 
condition in the policy, an alteration in the subject-matter of 
insurance during the currency of a policy does not aflect its validity 
further than this, that, if Lho alteration in fact occasions the loss, 
such loss is not covered by the policy (;>). 

Usually, however, the policy contains an express condition 
that if any alteration be made by which the risk is increased, or 
any other kind of alteration, the same must be notified to and 
allowed by the insurer, otherwise the policy will be void. In such 
case any alteration of the kind stipulated, not duly notified and 
allowed, would avoid the policy, whether in the event it caused 
a loss or not, and any implied condition respecting alterations is 
excluded by the express terms (</). 


(to) Stllem v. Thornton (18.11), & E. & B. 868. 

(n) Sen tlie judgment of Lord Er.no?.", LG, in Newcastle Fire Insurance Co. v. 
Jilannorran dr Co. (1816), 3 Dow, 255, li. L. 

(«) Carman v. /I amt in Hand Insurnme Co. (1877), 11 I. R. 0. L. 224. In 
Pearson v. (!< mmenial inton Assurance Co (1873), L. R 8 C. P. 518, Ex. Oh. ; 
affirmed (1876), 1 App. Gas 498, thoro was a time policy against tiro described 
as “ then lying hi the Victoria Docks with liberty to go into diy dock and light 
the boiler fiies once or twice during the currency of the policy.” Black uuiut, 
J., in the Exchequer Chamber, expressed the opinion that although a deviation 
in the taso of a murine policy avoids it from the time of the deviation, this 
doctrine might not apply to a fire policy, and that thero was no reason why the 
ship should not be taken out of the place to which the policy attached, and so 
cease for a time to be covered, and then brought brek to it, when the risk 
would again attach (L. R. 8 G. P. at p. 549). See also, o« this point, C/rant r. 
jFtna insurance Co. (1862), 15 Moo. P. 0. 0. 516. 

(j>) Stokes v. Cox (1856), 1 H.&N. 533, Ex. Ch., per Witj.es, J , at p. 538 
(see note (e), tnjra). * 

( 9 ) See title Deeds and Other Instruments, Vol. X., p. 442. In Fun y. 
End (1843). 6 Man. & Q-. 1, the policy did not contain such a condition as is 
above mentioned, and the alteration in the business carried on on the premises 
insured was held not to vitiate the policy. The judgment in that case 
was commented on, and the case distinguished in Sillem v. Thornton, supra 
(where the premises were ultured after the commencement of the risk out 
before tke execution of the policy), and the court expressed an opinion 
(ibid., at p. 882), whioh, however, was on extra-judicial opinion, that if the 
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Sect. 8.— Contribution. 

1067. Where several fire policies are effected by one person on 
the same property with several insurance companies, the assured 
can, in the absence of any stipulation to the contrary contained in 
the policies, recover from any one company the whole amount 
which it has insured, without taking into account the amount he 
has insured with the other companies, and he can then claim the 
remainder of the loss from the latter. 

The rule of contribution applicable to such fire insurances is the 
BAme as that which prevails in the cases of marine insurance and 
of cO-sureties ( r ). The insurers amongst themselves contribute 
equally, if each company is an insurer for an equal amount, and, 
if they are insurers in different amounts, then each company 
contributes in proportion to the amount it has insured. Thus if 
company A. has insured nroperty in the amount of £1,000 and 
B. in £500, and the loss is £1,000, the assured can recover 
from A. the whole of the £1,000, and then B. would have to 
pay A. one-third of £1,000. Or. if the assured first claims from 
B., and recovers from B. £500, he will be entitled to recover from 
A. the remainder of the loss, namely, £500, and B. will then be 
entitled to recover from A. £500, less one-third of £1,000 (s). 

1068. Fire policies usually contain conditions which exclude or 
modify the application of the above-stated rules of law. 

They sometimes require the assured to notify the existence of 
other insurances on the same property ( t ). Further, they usually 
contain conditions which limit the liability of the insurers in cases 
where several policies have been effected on the same property. 
These conditions provide that, in the cases to which they apply, 
the responsibility of each insurance company shall be limited to 
the rateable proportion of the loss. This means that each company 


premises were altered by the assured after the making of the polioy so as to 
make their condition vary from the description and to incror.ee the iisk, the 
liability of the insurer coases to attach. The truth of this latter proposition 
was, however, denied by Willes, J., during the argument in Stokes v. Cox 
(1856), 1 H. & N. £33, 538, Ex. Gh.; and the better opinion seems to be that 
the alteration has, in the absence of any condition to the contrary in the polioy, 
only the effect of exempting: liability for loss or damage occasioned by such 
alteration (see Leake, Law of Contracts, 5th ed., p. 275; Thompson v. Hopper 
(1858), E. B. & E. 1038, Ex. Ch., per Willes, J., at p. 1049). But now this 
discussion is> of scarcely any importance, since modem policies always contain 
the above-mentioned condition. As regards the construction of that condition 
or conditions to a like effect, see Shaw v. Robberds (1837), 6 Ad. & El. 75; 
Barrett v. Jermy (1849), 3 ISxeh. 535; Glen v. Lewis (1853), 8 Exch. 607. 

(r) See titles Equity, Yol. XIII., p. 30; Guarantee, Vol. XV., pp. 526 et 
sey.; and p. 381, aute. " 

(«) Deering v. Winehelsea (Earl) (1787), 2 Bos, & P. 270, and notes thereto in 
2 White & Tud. L. 0., 7th ed., 640 ; Oraythame v. 8winbume (1807), 14 Vos. 160 ; 
Whiting v. Burlct (1871), 6 Ch. App. 342; Pendlebury v. Walker (1841), 4 
Y. & 0. (ex.) 424, 441 (co-sureties) ; Newby v. Reed (1763), 1 Wm. Bl. 416 
(marine insurance) ; North British and Mercantile Insurance Co. v. London, 
Liverpool, and Globe Insurance Co. (1877), 6 Ch. D. 569, O. A. (especially the 
judgment of Jambs, L.J., at p. 581, ibid.) (fire insurance). 

(#) See p. 529, ante. 
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shall be liable in proportion to the amount it has insured. Thus, 8ww.-8. 
if a person has insured goods in a certain office for £8,000 and in CotttribU' 
another office for £7,000, then on sustaining a partial lose by fire tton. 
he is entitled to recover from the former office three-tenths of the 
Iobs, and from the latter seven-tenths. 

1069. The conditions so limiting the liability of the insurers in Limit of 
caBe of several insurances on the same* property are in various Ability, 
forms. The following is a usual form:— 

If at the time of any loss or damage happening to any property hereby Form, 
insured there be any other subsisting insurance, whether effected by the insured 
or by any other person, covering the mine property, this company shall not be 
liable to pay or contribute more than its ruteable proportion of such loss or 
damage (a). 

This condition is not, however, to be literally construed, for it Construction 
could not be intended to apply to insurances effected by other of clau9e - 
persons on the same property on their own behalf. It could only 
be intended to apply to insurances effected on the same property on 
behalf of the assured. It could not be meant to apply, for 
example, to insurances by a tenant for life and a remainderman, 
or a first mortgagee and a second mortgagee insuring separate 
interests in the same property. The condition must be read in a 
sensible way, and it cannot be assumed that insurance offices 
intended to destroy the value of the contract of indemnity by 
reason of the accidental contract of somebody else, which had no 
connection with the subject-matter of the contract or the price paid 
for the insurance (b). 


1070. The mode in which the principles of subrogation and insurance 
contribution are to be applied in. cases where persons having 011 Bame 
different interests have insured the same property is explained in different * 
the passage from the judgment already quoted (c). persons. 


(а) Seo Nichols Co. v. Scottish Union and National Insurance Co. (1885), 
2 T. h. K. 190. 

(б) North British and Mcrt anlile Insurance Co. v. London, Liverpool, and Globe 
Insurance Co. (1877), 5 Ch. D. 569, 0. A., per Jessel, M.B., at p. 677. Modem 
policies sometimes limit the conditions to insurance " effected by or on behalf of 
the insured ’*; see p. 638, post. 

(c) See pp. 494 et seq., ante; North British and Mercantile Insurance Co. r. 
London, Liverpool, and Globe Insurance Co., supra, per Mellish, L.J., at 
p. 683. The facts of this important case, so far as they are material to 
the point under consideration, ore os follows:—B. ft Co., wharfingers, had by 
polioies of insurance insured against loss or damage by fire in certain sums 
grain and seed “ the assured’s own interest, or on commission for which they 
were responsible.” Part of the grain stored in the warehouses of B. ft Co. 
belonged to B. & Co., merchants, and by the usage of the trade B. ft Co., as 
warehousemen, were responsible to B. ft Co. for any loss or damage to the 
grain by fire. B. ft Co. had insured their grain by fire policies with other 
insurance companies. A fire destroyed a quantity of the grain so stored by 
B. ft Oo. with B. ft Co. B. ft Co. were paid in full by the several insurance 
companies, and the suit was instituted to determine the liability of the 
insurance companies inter se. It was held that B. ft Co. were primarily liable 
for the loss, but, being indemnified by their insurers, the latter were ultuaaMy 
liable, and the companies with whom B. ft Co. were insured were not liable 
to the other companies to contribute to the loss. See also Andrews v. Patriotic 
Insurance Co. of Ireland (No. 2) (1886), 18 L. B. Ir. 356 (when the 
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Since that judgment^) was delivered many insurance offices 
have modified the condition now .under consideration by expressly 
confining it to cases where the propeity is insured in several offices 
by or on behalf of the same assured. At the same time the olhees 
have entered into an agreement that as between themselves any loss 
shall be apportioned rateably among the insurance offices concerned 
without regard to the rights or liabilities of the assured inter se (e). 

1071. Very difficult questions arise as to contribution bv insurance 
companies where there are several policies in different forms and 
on different items of property. For instance, there may be specific 
policies where the subject-matter insured by one policy iB combined 
with the subject-matter insured by another policy; or there may 
be policies containing the condition as to average and specific 
policies not containing such a condition. Such questions have in 
this country been determined by negotiation between the officos or 
by arbitration, and there are no English, Scottish, or Irish cases 
which solve the various difficulties arising in cases of this kind (/). 

Sect. 9. —The Adjustment nf the Loss. 

Sub-Seot. 1 .—Conditions Preceden' to Liability. 

1072. Conditions are always found in fire policies requiring the 
assured to give notice to the company on the happening of a loss 
within a specified time (usually fifteen days), to give the best 
practicable particulars ; and it is sometimes stipulated that some 
formal act must be done to entitle the assured to recover. These 
requirements should he strictly observed, for if they are so framed 
as to be conditions precedent to the assured's right to recover that 
effect will bo given to them (g 

1073. Whether such stipulations are conditions precedent or not 
is a quostion of construction Qi). Wheie the policy so provides in 


principio of North British and Men ant He Insurance Co. v. T or.don, Liverpool, and 
Globe Insurance Co. (1877), 5 Ch. D. 669, C. A., was applied to the caso of a 
landlord and tenant who hud effected separate insurances); S<ottish Arnica le 
Heritable Securities Association v. Northern Assurance Co. (1886), 11 R. (Ct. of 
Sea-*.) 287 ; Westminster Fire OJfice v. Olastjoiv Provident Investment Socuty (1888), 
13 App. Cas. 699. 

(d) Soo p. 491, ante. 

(e) Bunyon, Law of Fire Insurance, 5th ed., p. 287. 

(J ) In Bunyon, Law of Biro Insurance, 5th ed., pp. 299—319, the author 
has statod his own views on the subject, and cites and criticises Phillips, 
Law of Iusuranco, as.* 366, 1263. 

(q) Roper v. Lendon (1859), 1 E. & E. 825 ; Mason v. Harvey (1853'', 8 Exch. 
819 ; Middle v. National Fire and Marine Insurance Co. of New Zealand, [1^96] 
A. 0. 372, P. 0.; Worsley v. Wood (1796), 6 Term Rep. 710; Rontledye v. 
Burrell (1789), 1 Ily. Bl. 254 ; and see p. 528, ante. As to extension of time, see 
lie Carr and the Sun Fire Insutance Co. (1897), 13 T. L. R. 186, 0. A. 

(A) See, for example, London Quarantie Co. v. Fearnley (1880), 5 App. Cas. 911 
(proviso in fidelity guarantee for prosecution of defaulting servant; and see p. 534, 
ante). If the condition be " I'aiticulars of loss to be given within fifteen days, 
in default no claim to be paid until such particulars be given,” the latter words 
prevent the former from being a condition precedent ( Weir y. Northern Comities 
of E ngland Insurance Co. (1879), 4 L. XL Ir. 689); and see title CojfTBAOT, Vol. 
m, p. 436. 
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express terms they will, if possible, be so construed (i); but the 8lcw * 
courts will always endeavour to put a reasonable construction on The 
the whole contract, e.cj., when fhe conditions stipulate for such Adjustment 
evidence as shall be satisfactory to the directors of the company, °* the Lose, 
this iB held to mean such evidence as is sufficient, or aB would 
satisfy reasonable directors (jT). 

The strict performance of such conditions as are above referred Construction 
to may be waived, as all others, by the conduct of the parties for °f stipula- 
whose benefit the conditions are inserted, as where, though the tlons • 
assured has failed to comply with a condition as to notice of loss, the 
company demands compliance with some condition as to proof ( k ). 

1074. The question whether the claim is fraudulent within the Fraudulent 
meaning of the usual condition against fraudulent claims (Z) is one claim. 

of fact, namely, whether the claim is wilfully false iD any subntantial 
respect (m). 

Sun-S ect. 2 .—Amount Recoverable . 

1075. Very few fire policies are “valued” policies; in fact they Valued 
generally contain a stipulation that the assured shall deliver P° llo,ea « 
particulars of articles damaged or destroyed, with their estimated 
value, and the estimated amount of the loss or damage having 
regard to their several values at the time of tho fire, or in some 
other manner indicate that the insurer’s liability is measured by 

the actual cost of the property destroyed or damaged or its value to 
the assured immediately before the lire (n). 

As regards goods and merc handise insured, the insurers are liable 
to pay an amount equal to their value to the assured immediately 
before the fire. 

In the case of buildings and machinery the amount of the 
insurer’s liability is measured by the^cost of repairing the damage, 
making due allowance (as to which no settled rule can be laid down) 
for the excess of the value of the new buildings or machinery over 
the old ones ( o ). 

(i) S bo London (huirantie Co. v. Fear nicy (1880), 6 App. Oas. 011; compare 
Bradley v. Easer and Suffolk Accident Indemnity Society, Ltd. (1911), 27 T. L. B.455. 

(/) Ilraunitein v. Accidental Death Insurance Co (1861), 1 H. & S. 782; Iliddle 
v. National Fire and Marine Insurance Co. of Neve Zealand, [1896] A. C. 372, P. 0.; 
compare Strong v. Harvey (1825), 3 Bing. 304. 

(k) See p. 630, ante; Donnison v. Employers’ Accident and Live Stock Insur¬ 
ance Co. (1897), 24 R. (Ct. of Seas.) 681 (accident insurance) ,* and see American 
cases cited, Bun yon, Law of Fire Insurance, 5th. ed., p. 219. 

(l) See p. 529, ante. 

(m) Oouletone v. Royal Insurance Co. (1858), 1 F. & F. 276, per Pollock, O.B., 

at p. 279; Norton v. Royal Fire and Life Assurance Co. (1885), 1 T. ft. 460; 
varied on appeal (1885), Times, 12th August, 0. A.; compare Levy v. Baillie 
(1831), 7 Bing. 349. * 

(«) There is no reason why the valuation in the policy on goods should not 
be binding, inasmuch as mch an instance is not within the Life Assurance 
Act, 1774 (14 Geo. 3, o. 48), a. 4 (see p. 514, ante); and see Waters v. Monarch 
Firs and Life Assurance Co. (1856), 6 E. ft B. 870, 877, 8S2. But it seems that 
the Aot of 1774 would prevent effect being given to a valuation in a policy on 
houses. Sometimes, however, the assured is under a legal obligation, where a 
house is destroyed by fire, to replace it by a more expensive structure, and in 
such case it seems that there is nothing in the Act of 1774 to prevent the 
assured from insuring against suoh liability. 

(o) Vanes v. Forster (1841), Ir. Giro. Oas. 47. Losses in the nature of loss of 
profits are not recoverable unless expressly covered ; see p. 521, easts. 
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Sub-Sect. 3. —Arbitration ClauMt. 

1076. There are but few decisions determining the proper mode 
of estimating the value to the assured of property destroyed or 
damaged by fire, because wherever there is any dispute as to 
the amount of loss for which the insurance office is liable, the 
question is almost always decided by arbitration in accordance with 
the arbitration clause in. the policy. 

Some policies contain a clause that in case of dispute as to the 
amount of the loss the matter shall be referred to arbitration, or 
that the insurer shall be liable for the loss only determined by 
arbitration. In others, including almost all modern policies, there is a 
clause stipulating that in case of any dispute arising under the policy 
such dispute Bhall be referred to arbitration, and the obtaining an 
award shall be a condition precedent to the right to sue. The effect 
of such clauses and the power of the courts to stay actions under 
the provisions of the Arbitration Act, 1889 (p), have been dealt with 
elsewhere. It is sufficient here to state that where a cause of 
action 1ms arisen and fraud is alleged as a defence, the court will 
not as a rule stay the action, unless the arbitration clause is so 
framed that an award is made a condition precedent to the right of 
action, in which case the assured cannot maintain an action on 
the policy until he has obtained an award ( q ). 

Sub-Sect. 4.— Average. 

1077. In treating of marine insurance it has been shown that the 
underwriter is answerable for such proportion only of the loss as the 
amount insured bears to the value of the property or of the interest 
therein of the assured, and that he pays no loss except with reference 
to the sum on which the prerqium is paid—the whole sum if the loss 
be total, some aliquot portion of that sum if the loss be partial. 
An entirely different rule prevails in fire insurance in the absence 
of an express stipulation to the contrary. In fire insurance the 
insurance office is liable up to the amount insured for any loss, 
whether partial or total. Thus, if the value of the properly insured 
be £10,000 and the amount insured £1,000, and a partial Iosb 
occurs of 10 per cent., the fire insurance company will be liable to 
pay the whole of the £1,000, wherOas in the case of marine insur¬ 
ance the underwriters would be liable to pay only 10 per cent, of 
the £1,000, that is to say, £100. 

There are, however, many fire policies which contain what is 


(p) Arbitration Act, 1889 (62 & 63 Viet. o. 49), s. 4; eee title Arbitration, 

Vol. I., pp. 444 et teq., 463; Qaw y. British Law Fire Insurance Co., [1908] 1 
I. 11. 246, O. A. « 

(q) Scott v. Avery (1866), 6 H. L. Uas. 811; Tredwen ▼. Holman (1862), 
l'H. & O. 72; Braunstein v. Accidental Death Insurance Co. (1861), 1 B. & S. 
782; Elliott y. Royal Exchange Assurance Co. (1867), L. B. 2 Exch. 237; Viney 
v. Bignold (1887), 20 Q. B. D. 172; Trainor v. Phoenix Fire Assurance Co. 
(1891), 66 L. T. 826; Scott v. Mercantile Accident and Guarantee Insurance Co. 
(1892), 66 L. T. 611, 0. A. ; Caledonian Insurance Co. y. Chlmour, [1893] A. 0. 
86 ; Hamlyn de Co. y. Tahther Distillery, [1894] A. 0. 202; Spurrier y. La 
Cloche, [1902] A. 0. 448, P. 0.; Sharpivgton y. Fulham Guardians , [1904] 2 
Oh. 449 ; Kenuiorthy y. Queen Insurance Go. (1892), 8 T. L. B. 211. 
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called “ the average clause." It places fire insurance in this respect 
on the same footing as marine insurance, and stipulates that if the 
property covered by insurance shall at the breaking out of any fire 
be collectively of a greater value than the sum insured, then the 
assured shall be considered his own insurer for the difference, and 
shall bear a rateable share of the loss accordingly (r). Such an 
average clause is rarely found in “ specific ” policies, that is to say, 
in policies in which the property insuied is specifically described 
and earmarked; but it is usual in policies which are called 
“floating” policies, that is to say, on any goods of a certain descrip¬ 
tion which may be from time to time during the currency of the 
policy on the premises mentioned in the policy. 

Sect. 10. — Rights and Duties of Insurers after Loss. 

Sub-Sect. 1 .—Entry cn the Premises and Salvage. 

1078. The insurers have, it seems, the right by usage to enter 
upon the premises for the purpose of ascertaining the damage to 
the property insured and protecting it from further damage or 
loss, and to retain possession for a reasonable time; and a condition 
to that effect is usually inserted in the policy, but if they retain 
possession for an unreasonable time, they may become liable in 
damages to the assured (s). 

1079. Fire insurance differs from marine insurance in this 
respect, that it does not recognise a right upon giving notice of 
abandonment to recover as for a constructive total loss, though if 
the insurers pay the whole amount insured they are, by the prin¬ 
ciples of subrogation, entitled to the salvage, that is to say, to all 
that remains of the property insured after the fire ((). 

Sub-Sect. 2.— lleimtutement . 

1080. The sum required to reinstate the insured premises is one 
thing; the loss which the insurers may be called upon to pay, 
especially when different interests in the same property have been 
separately insured, may be quite another (a). Fire policies, 
therefore, always contain a clause giving the insurers the right of 
reinstatement in lieu of paying the amount of the loss to the 
ineured. The clause is to the effect that the company will reserve 
to itself the right of reinstatement in preference to the payment 
of the claim if it should deem the former course to be most 

(r) A policy expressed to be “subject to average” implies (be above- 
mentioned average clause (Acme Wood Flooring Co., Lta. v t Afarien (1904), 9 Com. 
Cas. 167). 

(«) Oldfield v. Price (I860), 3 F. & F. 80, and note (ibid.). 
m Castdlain v. Prettoii (1683), 11 Q. II. D. 380, 0. A., per BfiBTT, HJ. As 
to the rule in marine insurance, see pp. 480 et seq., ante. 

(u) Westminster Fire Office v. Glasgow Provident Investment Society (1888), 

13 App. Cas. 699 (where premises were mortgaged to different incumbrancers 
who insured in separate offices, the value of the premises was sufficient before 
the fire to pay all the inonmbrances, but not sufficient after the fire. The prior 
incumbrancers accepted a sum sufficient to reinstate the premises but did not 
reinstate them, and it was held that the plaintiffs, who were subsequent 
incumbrancers, were entitled to recover to the extent of their Idas). 
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expedient. The insurers have thus the power of eleoting to 
reinstate, and after having so elected are in the same position as if 
the policy had contained an absolute stipulation to reinstate the 
premises in the case of fire, and an election once made by the 
insurers is binding on them and cannot be revoked on the ground 
that circumstances have intervened making the reinstatement 
more difficult or expensive (a). 

1081. The term “ to reinstate,” when applied to property in the 
nature of chattels, means to replace the property in statu, bnt not 
necessarily in situ. Thus where, by the act of the assured or 
otherwise, it has been impossible to reinstate the chattels in the 
place where they were, the insurers are entitled, under a condition 
empowering them to “ reinstate or replace property damaged,” to 
discharge their obligation by making them as good as they were 
before the fire; and the assured on his part may move them to 
another place within a reasonable distance from their original 
position, and then require the insurers either to pay the amount of 
the damages or to repair them in the place to which they have been 
removed (6). 

1082. Apart from any clause in the policy itself, an insurance 
office may be required to cause the insura ice money to be laid out 
in rebuilding (c). In order to obtain the benefit of this statutory 
provision (c), a person interested must show that he made a distinct 
request to the office to lay out the money according to the 
statute (c). A demand that the money shall be paid to him or for 
his benefit, and not to the assured, m not such a request as is 
required (c), nor is the owner entitled himself to rebuild, and then 
to call upon the insurers to pay the cost incurred ( d ). 


(a) Brown v. Royal Insurance Vo. (1839), 1 E. & E. 858. This case was 
decided upon demurrer, dissentiente Erle, J. The court expressly abstained 
from expressing any opinion as to the amount of damages which could be 
recovered under the policy. The plea demurred to stated that whilst the 
defendants were proceeding to reinstate, the premises became dangerous and 
were caused to be removed by the Commissioners of Sewers under the provisions 
of the Building Acts, that their dungerous condition was not oauBed by the 
fire, and that Dy their removal reinstatement had been rendered impossl^'e. 
This plea was held bad on demurrer on the ground that the insurance office 
having made their eleotion to reinstate were absolutely hound to do that they 
had elected to do. Some policies c atom a condition framed for the purpose 
of protecting insuiers against such contingencies as occurred in Brown v. 
Royal Insurance Co., sujtra. See Bunyon, Law of Fire Insurance, 5th ed., p. 228. 

(b) Anderson v. Commercial Union Assurance Co. (1855), 55 L. J. (a. b.) 146; 
148, 149, CL A. 

(c) Under the Fires Prevention (Metropolis) Act, 1774 (14 Geo. 3, o. 78), a. 83, 
which enacts in substance that it shall be lawful for fire insurance offices, and 
that they are authorised and required upon the request of any persons 
interested in the buildings insured, or upon any grounds of suspicion that the 
owners, ocoupiers, or other persons who nave insured the buildings have been 
guilty of fraud, or of wilfully setting their bouses or other buildings on fire, to 
cause the insurance money to be expended as far as the same wifi go towards 
reinstating the buildings, unless the party claiming such insurance money shall 
within sixty days next after the adjustment of the claim give a sufficient 
security that the insurance money shall be expended as aforesaid. As to the 
application of this provision, see note (d), p. 643, post. 

(d) Simpson r. Scottish Union Insurance Co, (1863), 1 Hem. & M. 018. It 
seems doubtful whether the insurance office can be compelled by mandamus 
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10831 A tenant cannot, in the absence of special provisions, 
compel his landlord to apply moneys received from his insurers in 
reinstating the premises, although the tenant himself remains 
liable to pay rent(e). He can, however, apply under the statute 
above referred to \ee), and obtain an injunction to restrain the 
insurers from paying the insurance moneys to the landlord without 
sufficient security that he will rebuild (/)., 

Sub-Sect. 3. —Rights on Assignment of Policy. 

1084- When there has been an absolute assignment in writing of 
the policy or the money due thereunder, and the requisite notice 
thereof in writing has been given to the insurers, the assignee is 
entitled to pursue, in his own name, all the remedies of the 
assured (#). If the assignment is disputed th6 insurers should 
apply for relief by way of interpleader (/i). 


Part IV.—Life Insurance. 

Sect. 1 .—Nature of Life Insurance and Insurable Interest. 

Sub-Sect. 1 .—Definition of Life Insurance. Not a Contract of Indemnity. 

1085. Life insurance may be defined as a contract by which tho 
insurer agrees upon the death of the person whose life is insured 
(commonly called the life insured) to pay a given sum in considera¬ 
tion of the payment by or on behalf of the assured during the 
continuance of the life of certain sums called premiums (t). 

to reinstate (Wimbledon Parle Golf Club v. Imperial Insurance Co. (1902), 18 
T. L. K. 815). Tho ropoit of this case, however, is unsatisfactory and it is 
difficult to discover the ox act ratio decviemli. The above-mentioned enact¬ 
ment (see note (c), p. 542, ante), which occurs in a Metropolitan Building Act 
the bulk of which nas been repealed, has been held to apply to insurance on 
buildings in England and Wales generally (Re Darker, Ex parte Gorely (1864), 
4 Do G. J. & Sm. 477, but the correctness of this decision has been doubted; 
Westminster Fire Office v. Glasgow Investment Society (1888), 13 App. Cas. 699, 
per Lord’ Watson, at p. 716, and see per Lord Selborne, at p. 713). It was 
clearly intimated in tbe last-mentioned case (see pp. 707, 716) that it does not 
apply to Scotland. See, further, Re Quiike's Trusts, Poltimore v. Quiche, [1908] 
1 Oh. 887; and title Building Contracts, Engineers, and Architects, 
Vol. HI., pp. 191, 192. 

(e) Levis v. Cheetham (1827), 1 Sim. 146; rioltzapffd v. Baker (1811), 18 Ves. 
116; Lofft v. Dennis (1859), 1 E. & E. 474 ; Hare v. Groves (1790), 3 Aust. 687. 

(ee) See note (e), p. 542, ante. 

If) Wimbledon Park Golf Club v. Imperial Insurance Co. (1902), 18 T. L. B. 
816,816. 

(g) Judicature Act, 1873 (38 & 37 Viet. c. 66), s. 25 (6) ; B. S. C., Ord. 57, 
r. 1 (a); Matthew v. Northern Assurance Co (1878), 9 Ch. I). 80; see,further, os 
to assignment, pp. 558 el seq., /tost; and titles Choses in Action, Vol. IV., 
p. 367; Equity, Vol. XIII., p. 102. 

(A) B. 8. O., Ord. 67, r. 6; see p. 565, poet; and title Interpleader, p. 587, 
post,. 

(t) In Dalby v. India and London Life-Assurance Co. (1854), 16 C. B. 365, 
Ex. Ch., Parke, B., at p. 387, says: ‘'The contract commonly called life- 
assurance, when properly considered, is a mere oontract to pay a certain sum of 
money on the death of a person, in consideration of due payment of a certain 
annuity for his life, the amount of the annuity being calculated in the first 
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The contract differs from other contracts of insuranc#in this 
important respect, that it is not a contract of indemnity. This is 
obvious from the fact that a man may insure his life for any sum 
that he pleases, and his executors or representatives can recover 
this sum in full from the insurers ( j ). 

Sub-Sect. 2.— Insurable Merest. 

1086. The interest (k) necessary to support an insurance must be 
of a pecuniary character, that is to say, the assured must stand in 
such a relation to the event which is tho subject-matter of tho 
insurance that he must by the happening of the event sustain or be 
presumed to sustain some pecuniary loss ( l ). 

It has been said that a person has an insurable interest in his 
own life to an indefinite extent, because by insuring it he can 
protect his estate from that loss of his future gains or savings 
which might be tho remit of his premature death ( m ). But the 
better view seems to be that the case of a person insuring his own 
life is not within the mischief of the statute (n), and that the 
first section of that enactment, therefore, may be and ought to be 
construed as if the words “ person or persons ” were preceded by 
the word “ other." 

1087. A wife has an insurable interest in her husband’s life (o), 
and a husband has an insurable interest in the life of his wife(p). 

instance according to the probable duration of his life, and when fixed it is con¬ 
stant and invariable." In the case of “participating policies” the assured 
becomes entitled in certain events to participate in the profits of the company. 
The effect of such policies has been considered in British Equitable Insurance 
Co., Ltd. v. Baily, [1906] A. 0. 35; Baerlein v. Dickson (1909), 25 T. L. H. 535. 
Sometimes the insurer’s contract is to pay a sum at a given age in considera¬ 
tion either of a lump sum paymont or of a periodical premium. In such case 
the policy is called an “ endowment policy.” Policies sometimes contain a pro¬ 
vision for payment during life of a surrender value (see Ingram. Johnson v. 
Century Insurance Co., [1909] S. 0. 1032; Mortgage Insurance Corpotalton y. 
Inland Revenue Commissioners (1888), 21 Q. B. D. 352, C. A.). In tne absence 
of such an agreement, companies are usually willing, after the insurance has 
been in force for three years, to pay a surrender value to au assured who 
desires to discontinue the payment of premiums. As to the valuation of 
polioios in case of winding-up, soo the Ass’irance Companies Act. 1909 (9 Edw. 7, 
o. 49), s. 17 (1); title Companies, Yol. V„ p. 637. 

(f) Wainewright v. Bland (1835), 1 Mood. & B. 481, 487; see M'Far lane v. 
Royal London Friendly Society (1886), 2 T. L. B. 765, per Pollock, B., at p. 76C. 

(a) As to the legality at common law of a wager on a life and tbe subsequent 
provisions of the Life Assurance Act, 1774 (14 Geo. 3, c. 48), relating to the 
insurable interest, see p. 514, ante. 

(J) Halford v. Kymer (1830), 10 B. & C. 724, per Lord Tentebden, O.J., 
at p. 728. 

(m) Bunyon, Law of Life Assurance, 4th ed., p. 14. 

(n) life Assurance Act, 1774 (14 Geo. 3, e. 48); see p. 514, ante. See 
M‘ Farlane v. Royal London Friowtly Society, supra, at p. 756, and QrijjUhs y. 
Fleming, [1909] 1 E. B. 80s, 0. A., per Kennedy, L.J., atpp. 820, 821, citing 
Wainewright y. Bland, supra, at p. 488. 

(o) This was held by Lord Kenyon, O.J., in Reed y. lloyal Exchange Assurance 
Co. (1795), Peake, Add. Cob. 70, on the ground that she is presumed to have a 
pecuniary interest in his life. 

(p) The view taken by the Court of Appeal in Griffiths y. Flaming, sum o» 
is that, as an insnranoe by a husband on the life of his wife ina u 
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Moreover it is provided that a married woman may effect a policy 
upon her own life or the life of her husband for her separate use; 
and a husband and wife( 4 ) are enabled to make a provision for each 
other and for their children by means of a policy of insurance. 

1088. A parent has no insurable interest in the life of his child, 

qud child (r); nor has a child an insurable interest in the life of 
his parent, qud parent (a). * 

1089. A person has under the Act of 1774 ( b ) an insurable interest 
in the life of his debtor to the amount of the debt, because, it is 
said, the chance of obtaining payment is presumed to be diminished 
by the death of tho debtor (c). On the same principle it has been 
assumed that a surety has an insurable interest in the life of the 
principal debtor to whom he is entitled to look for an indemnity (d); 
and so one of two joint obligors has an interest in the life of the 
other to the extent of one-half of the debt ( e ). A trustee may 
have an insurable interest in respect of the legal interest in trust 
property vested in him; for instance, an executor who, by the 


insurance by the wife on the husband’s Sife are not within the misohief 
of tho Life Assurance Act, 1774 (14 Geo. 3, c. 48), the words “jperson or 
persons ’’ in s. 1 (ibid ) do not include tho husband or the wife of the 
assured. Indeed, this socms the only ground on which an insurance on the life 
of the assured’s husband or wife, qua husband or wife, can be held valid, 
inasmuch as the statute requires that in all cases to which it applies the amount 
or value of the interest should be capable of being estimated. The law on this 
subject is evidently in a very unsatisfactory condition. It is much to be desired 
that the Life Assurance Act, 1774 (14 Geo 3, c. 48), should be amended by 
making it clear in what cases and to what extont a person can insuro another's 
life, as has been done in the Canadian Code cited in Anctil y. Manufacturer a' 
Life Insurance Co., [1890] A. C. 604, 606, d?. C. Tho American cases on 
insurable interest in lifo policies aie collected in 1 May, Law of Insurance, 
ss. 103 -109. 

(q) Married Women’s Property Act, 1882 (43 & 46 Viet. c. 75). s. 11; and soo 
title Husband and Wins, Vol. XVL, pp. 399 et seq., where this enactment is 
fully dealt with. As to the construction and effect of such policies, see in 
addition the cases thero cited:— Re Burrows' Trusts (1864), 10 L. T. 184; ReLyne's 
Trust (1869), L. R. 8 Eq. 65 (distinguished in Re Griffiths' Policy, [1903] 1 Ch. 
739). The Married Women's Property Act, 1882 (45 & 46 Viet. c. 75), was 
applied in a case where no policy had been issued, the proposal having been 
accepted by parol only ( Newman v. Belsten (1884), 28 Sol. Jo. 301,0. A.). Similar 
provisions are contained in the Married Women’s Policies of Assurance (Scotland) 
Act, 1880 (43 & 44 Viet. c. 26), s. 2. The following cases have been decided 
under that Act:— Kennedy's Trustees v. Sharpe (1895), 23 R. (Ct. of Sees.) 146; 
Stewart v. Hodge (1901), 8 Scots Law Times, 436 ; Schumann v. Scottish Widows' 
Fund Society (1886), 13 R. (Ct. of Sess.) 678; Scottish Life Co. v. Donald, (1902), 

9 Scots Law Times, 158. , 

(r) Halford v. Kymer (1830), 10 B. & C. 721; Worthington v. Curtin (1875), 

1 Ch. D 419, C. A., followed in A -O. v. Murray, [1904] 1 K R 163, C. A.; 
and compare title Infants and Children, p. 162, ante. 

(a) Howard v. Refuge Friendly Society (1886), 54 L. T. 644. 

(5) Life Assurance Act, 1774 (14 Geo. 3, c. 48); seo p. 514, aide. 

(c) Anderson v. Edit (1795), 2 Park on Manre Insurance, 8th ed., p, 914. 
Seous, where the debt arises under an illegal contract, as for instance money 
won at an illegal game ( Dwyer v. Edie (1788), 2 Park on Marine Insurance, 
8 th ed., p. 914. 

(d) Lea v. Hinton (1854), 5 De G. M. & G. 823, C. A. 

(e) Branford v. Saunders (1877), 25 W. R. 650. 
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direction of his testator, insures the life of a person in the > «ontinu- 
ance of whose life the estute is interested has a sufficient insurable 
interost (/). 

1090. A mere moral obligation as distinguished from a legal 
obligation does not constitute an insurable interest^). But wbete 
a person is under a legal obligation (tor instance, by reason of a 
legally binding promiBo) to bear the expense of maintaining a 
child, and has undertaken that burden, then, if he has a reasonable 
expectation that the child when of age will repay the money 
so expended on his behalf, he may have, it seems, an insurable 
interest in the child’s life to tho amount of the sum exponded 
by him, analogous to that which a creditor has in the life of his 
debtor (h). 

A clerk in a bank or other business, who is engaged at a certain 
salary and for a certain period, has an insurable interost in the 
life of the managing partner to the extent of so much of the period 
as remains uuexpired at the time of Lhe effecting of the policy, but 
he has no insurable interest merely by reason of a promise (without 
consideration) having been made to him by tho manager that he 
would not during his life enforce payment of a debt due from tho 
clerk (i). 

An assignee of a policy acquires the rights of an assignor and 
can therefore recover the amount insured, although he himself has 
no insurable interest {k). 

(/) Tiilawrtl v. Auktritrin (1792), Ponkc, 151. 

{fi) Halford v. Kymcr (1830), 10 11. Sc C 721; Worthington v. Curtis (1875), 1 
Cli I>. 410, 0. A. ; liarst v. Putrl Life Assurance Co., [1001] 1 K. 11. .>58, 0 A. 

(h) Hornes v. London, Edinburgh and Glasgow Life Assurance Co.. [1*92] 
1 Q. B. 864. This case, in which it does not appear that the promise was 
legally binding, is explained in llnrae v. Peart Life Assurame Co . [1008] 2 IC 13. 
92, by Lord Ai.veusl'ONK, 0 J., at p. 96, and wa.9 apparently disapproved of in 
Griffiths v. Fleming, [1909] 1 IC. II. 805, C. A., by Kennedy, L.J., at p. 819. 
Tho Children Act, 1908 (8 Edw. 7, c. 67), s. 7, prohibits a person who for 
reward undertake!) tho nursing and maintenance of an infant under the age of 
seven years, apart from its parents, from injuring tho life of the infant; but 
it is not a contravontion of this statutory provision if a person who hits under¬ 
taken the care of un infant and insurod its life prior to the commencement • " tho 
Act (1st April, 1909) continues to pay the premiums duo undei the policy uflor 
such commencement [Glasgow Parish Count il v. Alai tin, [1910] S C. (J.) 102), 
and see title Infants and Cmi. .'HEN, p. 162. ante. On iho other hand, tho 
Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), ss. 62, 67, the Collecting 
Societies and Industrial Assurance Companies Act, 1896 (59 & 60 Viet. c. 26), 
s. 18, and the Assurance Companies Act, 1909 (9 Edw. 7, e. 49), s. 36, give 
these companies powers to grant insurance in respect of funeral exponsos which 
would not be vulidunder the Life Assurance Act, 1774 (14 (leo. 3, c. 48); see 
p. 514, ante. Bov also titles Companies, Vol. V., pp. 625, 626; Fbiendly 
Societies, Vol. XV., pp. 128,155. 

(i) Ilebdon v. West (1863), 3 B. & S. 579; Forgan v. Pearl Life Assurance Co. 
(1907), 51 Sol. Jo. 230. 

(A) Ashley v. Ashley (1829), 3 Sim. 149. But a man will not bo allowed to 
evade the Act by insuring his own life with the money, and for the benefit of 
another who has no interest in tho life ( Watnewriyht v. Bland (1835), 
1 Mood. & B. 481 ; and soe judgment of Bayley, J., in Halford v. Kymer (1830), 
10 B. & C. 724). In fact, the Life Assurance Act, 1774 (14 Geo. 3. c. 48), e. 2, 
requiring the insertion of the name of the person interested, would be sufficient 
to provsnt suoh an evasion; see p. 514, ante. See further, ss to assignment of 
life polices, p. 658, poet. 
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Sub-S aar, 3 .—Names of Persons Interested must be inserted in the Policy. 

1091. It ia necessary (l) to insefrt in the policy the name of the 
poraon primarily interested, and it ia not sufficient to mention 
the name of tlie person who may be ultimately benefited (in). 

Where a policy is effected by a trustee or executor in respect of 
the legal interest vested in him, it is sufficient that his name be 
inserted in the policy, and the name of the cestui que trust need not 
he mentioned (n). 


Sun-Suer. 4 .—Amount Itccoi entile 

1092. The assured may not recover more than the value or amount 
of his insurable interest at the time of effecting the insurance (o), and 
thus there is established another difference between marine or firo 
insurances on goods, and lifo and olhei insurances to which the Act 
applies (p). Under an insurance on the lifo of the assured and, it 
seems also, on that of her or his husband or wife, the whole amount 
insured can be recovered, unless the contract be a mere cloak for a 
wager, in which case the policy is, of course, void and illegal (q). In 
the case of a creditor, or a case analogous to it, the amount of the 
debt or the sum payable by reason of the circumstances giving rise to 
the insurable interest is recoverable, and as the ordinary contract of 
life insurance is not a contract of indemnity O’), no deduction is to bo 
made on account of that amount or any part of it being paid after 


( l ) See Lifo Assurance Act, 1774 (14 Geo. 3. o 48); boo p. 614, ante. 

(m) Keans v. Ihguo/d (I860), L It 4 Q. B. 022 ; see aho Shilling v. Accidental 
Death Insurance Co. (1857), 2 II. & N. 42. 

(ti) Tuhwell v. Anlersiem (1792), Peako, 200 f lol^f; compare Collett v. 
Morrison (1851), 9 Haro, 102 But (ho trustee will (subject to any lien which 
ho may have for premiums paid by him out of lus own funds), hold the money 
received under the policy in (rust for those beneficially interested {Re Eme.it, 
Kx pa le Andrews (1810), 1 Hadd. 673; compare A rmtlage v. Win ter bottom 
(1840), 1 Man. & G. 130). If A. insures the hfoof B., his debtor, and afterwards 
th< debt is paid oft. B. may by agreement continue to pay the premiums in 
order to keop tho policy alive for his own benefit. “ The pnmd facie effect of 
an agreement between debtor and creditor, in a transaction such as (be present, 
lliat tho creditor shall effect a policy, and that tho debtor ahull pay tho 
premiums, is to vest tho oqmtablo property in the policy, subject to tho 
(. rcilitor’s socurity in the debtor; tho principle being, that what the debtor 
pays or agrees to pay for is (j/rmia facte at all evonts) his. subject to the 
security for which it was brought into existence ” (Salt v. Northampton (Mar¬ 
quis), [1892] A. 0. 1, per Lord Selhohne, at p. 16). As to the circumstances 
in which a stranger to the policy who pays premiums to keep it up may 
acquire a lien for the amount so paid, see Re Leslie, Leslie v. French (1883), 23 
Ch. D. 652; Falcke v, Scottish Imperial Insurance Co. (1886). 34 Oh. D. 234, 
C. A.; Re Winchlsea'e (Karl) Policy Trusts (1888), 39 Oh. D. 168; Strutt v. 
Tippett (1890), 62 L. T. 476, 0. A.; and p. 563, post. A b to lion generally, see 
title Lien. * 

(o) Life Assurance Act, 1774 (14 Geo. 3, c. 48). 

( p) Dalby v. India and London Life-Assurance Co. (1854), 16 0. B. 365, Ex. Oh.; 
2 Smith, L. C., 11th ed., 291, overruling Oodsall v. Boldero (1807), 0 East, 72. 
As to the rule in maiine insurance, see p. 367, ante. As to the rule in fire 
insurance, see p. 620, ante. 

(o) Reed v. Royal Exchange Assurance Co. (1706), Peake, Add. Oas. 70; Griffiths 
v. Fleming, [19O0J 1 K. B. 805, O. A. 

(r) See p. 544, ante. 
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the effecting of the insurance. For the same reason the principle of 
subrogation has no application («). 

Where there are several policies effected at different offices the 
assured can recover no more than the amount of his insurable 
interest at the time of making the insurance sued upon {t). 


Suu-bEfJT. 6 .—Indisputable Policies. 

1093. Sometimes, especially in the Colonies and in the United 
States, a condition is indorsed on the policy that it shall be 
indisputable and indefeasible on any ground whatsoever. Such a 
stipulation will debar the insurer from resisting the claim on the 
ground of innocent misrepresentation or concealment, but it will 
not enable the assured to recover in cases whore tho policy is illegal 
and void by reason of the assured having no insurable interest, and 
probably not whore the policy has been procured by fraud; for no 
stipulation between the parties can preclude the court from holding 
that a contract is void on grounds of public policy ( u ). An insur¬ 
ance company which publishes a prospectus stating that all 
insurances effected with it will bo indisputable except in case of 
fraud will be precluded in an action on a policy made upon the 
faith of the prospectus, but without incoiporating it, from disputing 
liability upon the ground of a merely untrue representation in the 
declaration upon which the policy was based, though the policy 
was expressl) made conditional upon the truth of the declaration (a). 

Skot. 2.— Capacity of Persons to enter into a Contract of Life 

Insurance. 

1094. The capacity of persons to enter into contracts of life 
insurance and other insurances is, in general, governed by the same 
rules of law as apply to all other contracts ( b ). 

1095. Insurances by infants for small sums upon their lives may 
be effected under the provisions of tho statutes relating to friendly 
societies (c). 


(s) Dully v. India and London Life-Assurance Co. (1854), 15 0. B. 365, 
Ex. Oh.; Branford v. Saunders (1.V77), 20 W. It 650; (lagt/m v. Upton (1859), 
Drury temp. Nap. 427; compuie Bradbum v. Great Western Rail. Co. (1874;, 
L. R. 10 Exch. 1. As to subrogation, see pp. 490, 518, ante. 

(0 Hebdon v. West (1863), 3 B. & S. 579. 

(u) Anbtil v. Manufacturers''Life Insurant* Co., [1899] A. 0. 604, P. 0. 

(a; Wood v. Dwicrris (1856), 11 Exch. 493 ; compare Wheelton v. Hardiety (1857), 
8 E. & B. 232, Ex! Cn.; Ansfey v. British Natural Premium Life Association, 
Ltd. (1908), 24 T. L. R. 594, 871, 0. A. As to misrepresentation generally, see 
title MISREPRESENTATION AND FRAUD. + 

(6) See title Contract, Vol. VII., p. 341. 

(c) See title Friendly Societies, Vol. XV., pp. 128, 147. As to the 
capacity and incapacity of infants, see title Infantb and Children, pp. 46 
et seq., ante. As to the capacity of married women to contract, Bee title Hus¬ 
band and Wife, Vol. XVI., pp 376 et seq. As to polioies by married women 
for the benefit of themselves, their husbands and children, see p. 545, ants; 
and title Husband and Wife, Vol., XVI., p. 399. 
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Shot. 8.— Agency. 

1096. The general principles of the law of agency apply to life 
insurances, and it is therefore sufficient to notice a few points more 
immediately connected with these contracts ( d). 

An ordinary local agent of a life insurance company is not, 
without special authority, empowered to bind the company by a 
contract to grant a policy. Ilis duty is to forward the proposal to 
tire company for acceptance or refusal, and he has no aulhoiity to 
insure on behalf of the company (<?). On the other hand, if he is 
authorised to accept proposals, the company is bound by his act in 
so doing (/), but the agent cannot in general bind the company by 
altering the conditions of any contract of insurance or by reviving 
a lapsed policy without the previous approval of the directors [g ). 

A fortiori if a person, known by the assured to be an agent for 
effecting policies subject to certain specific provisions, acts in 
violation of them, lie does not bind the company ( h ). 

1097. The insurance company may, however, be estopped from 
availing itself of a condition in a policy by receiving premiums, 
after the breach of the condition is known to its agent, if it is his 
duty to communicate the fact to the office, for then his knowledge 
may be properly imputed to the latter. Thus, if the assured with¬ 
out special authority from the office goes to reside in a foreign 
country under circumstances which would ordinarily make the 
policy void, and the company’s agent with knowledge of these 
circumstances receives the premiums subsequently and transmits 
them to the office, the policy will continue to be binding on the 
company (i). 

1098. Where the life of one person is insured by another, at 
whose request the fornior answers questions put to him on behalf of 
the office, he is not the agent of the assured, even for that limited 
purpose; and the assured is not, except so far as he warrants their 
truth, affected by the inaccuracy of the answers, even if fraudulent, 


d) Seo title Agency, Vol. I., p. 147; and p. 364, ante. 

e) Linford v. Provincial Horae and Cattle Insurance Co. (18CJ4), 34 beuv. 291. 
/) Roeaiter y. Trafalgar Life Assurance Association (1869), 27 Beuv. 377 

(where the proposal was accepted by a sub-agent); Mackie v. European Assur¬ 
ance Society (1869), 21 L. T. 102; and soe Ilorncastle v. Equitable Life Assurance 
Society of the United States (1906), 22 T. L. B. 735, C. A.; Comerford v. Britannic 
Assurance Co. (1908), 24 T. L. B. 693. 

(g) British Industry Life-Assurance Co. v. Ward (1856), 17 0. B. 644 Accy v. 
Femie (1840), 7 M. & W. 151; Bueteed v. West of England Fire and Life 
Insurance Co. (1857), 5 I. Ch. B. 553. 

(A) Montreal Assurance Go. v. McQillivray (1859), 13 Moo. P. 0. 0. 87 (fire 
insurance). * 

it) Wing v. Harvey (1854), 6 De G. M. & G. 265, 0. A.; Splents y. Lefevrc 
(1863), 11 L. T. 114. The same principle is illustrated by caseB on accident 
insurance policies; see Bowden y. London, Edinburgh and Glasgow Assurance 
Co., [18921 2 Q. B. 534, 0. A., and compare with it Biggar y. Rock Life Assurance 
Co., [1902] 1 E. B. 516; Holdsworth v. Lancashire and Yorkshire Insurance Co. 
(1907), 23 T. L. B. 521 (employers' liability policy). For further illustration of 
imputation of knowledge and consequent estoppel, see pp. 359, 407, 670, anti , 
and title Estoppel, Vol. X1IX., pp. 386, 388. 
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unless he is a party to the fraud ( j) : a fortiori the person whose 
life is insured is not the general agent of the assured to effect the 
insurances, and the latter is not prejudiced by his non-disclosure 
of muterial facts as to which no question is asked (k). 

1099. The doctrine in marine insurance that the contract of 
insurance may be ratilicd after knowledge of the loss does not apply 
to life insurance, nor, indeed, to any other contract of insurance {l). 

Sect, 4. — Representation, Concealment and Warranties. 

Sub-Sect. 1.— Contract Cherrimta Ftdci ; Representation and Concealment. 

1100. Life insurance, like marine (m) and fire insurance (n), is a 
contract uberrima fidri, and the general principles of law as to 
misrepresentation and concealment which govern marine insurance 
apply also to life insurance, except so far as they may be excluded 
or modified by the terms and conditions of the policy (o). The 
policy is therefore avoided not only by fraud, but also by the conceal¬ 
ment or misrepresentation of a material fact, whether or not it 
caused or was in any way connected v illi the death of the assured, 
and further, the question whether the matter concealed or misrepre¬ 
sented is material is a question of fact, namely, whether the 
matter represented or concealed was such as would influence the 
mind of a reasonable and prudent insurer in accepting or declining 
the risk (p) 

Sub-Sect. 2.— Warranties: the Declaration. 

1101. The general principles of law relating to “ warranties ” 
which apply to murine insurance are equally applicable to life 
insurance (q). 

According to ordinary practice of life insurance the assured is 
required to make and sign a statement, or declaration as it is 


(j) Wheelton V. Flardisiy (1857). 8 K. & B. 282, lix. Ch., explaining Everett v. 
Res borough (1829), 5 Bmg. 603; Uvchnan v. Femte (1838), 3 M. & \V. 005; see 
p. 533, ante. 

(/c) Hackman v. Femie, sujira. 

(Z) See (trover and Grover, Ltd. v. Mathews, [1910] 2 K. B. 401. For the 
treatment of the doctrine of ratification in maiiue insuiunce, see p. 360, ante. 

(m) Soe p. 404, ante. 

fn) See p. 632, ante. 

(o) Brownlie v. Campbell (1880), 5 App. Cas. 925, per Lord Blackburn, at 
p. 964; Lvtdenau v. lies borough (1«28), 8 13. & C. 586; London Assurance v. Mansel 
(1879), 11 Ch. D. 363; and see Wainuriyht v. Bland (1836), 1 M. & W. 32; 
British >Kquitable Insurance Co. v. Musyrare (1887), 3 T. L. E. 630. 

(p) See pp. 404, et seq., ante. Ab materiality is a question of fact, it is of 
little use to cite all the cases in which juries have been allowed or directed 
to find that the fact concealed or misrepresented was muterial to be known 
to the insurers. It may, however, be useful to rftfer to Morrison v. Musi trait 
(1827), 4 Bing. 60; British Equitable Insurance Co. v. Musyrave, supra (previous 
illnesses); London Assurance v. Mansel, supra; Wainwiight v. Bland, supra 

S risk declined by other otlicer); see Huguenin v. Rayley (1815), 6 Taunt. 186 
assured in prison at date of proposal). A misstatement that other insurers had 
effected a policy on the risk is material ( Bihbald v. Hill (1814), 2 Dow, 263, 
11. L.), bo is a misrepresentation on a reinsurance that the reinsured office 
intended to retain part of the risk ( Trail v. Raring (1864), 4 Gift. 485). 

(q) See p. 416, and p. 634, ante; Thomson v. Weems (1884), 9 App. Oas. 671. 
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usually called, giving certain specified information, or answering 
certain specified questions concerning the life insured and other 
matters more or less affecting or connected with the risk (r). It is 
generally expressly stipulated in the policy, or in the conditions 
indorsed theieon, that the declaration is true and is to be taken as 
the basis of the contract ( s ). 

The effect of such a stipulation is that .the assured is held to 
warrant the truth of the declaration, and if it states anything 
untrue, whether to the knowledge of the assured or not, and whether 
material or not, the contract is avoided (t). Thus, if the declaration 


Sect. 4 . 

Representa¬ 
tion, Con¬ 
cealment 
and 

Warranties 


(r) Soe Hun von, Law of Life Insurance. 4 th ed., pp. 45,46, for a list of matters, 
some of which are usually referred to in the declaration. If a person takes out 
a policv and warrants that lie will not commit suicide, this is not merely an 
undertaking for the breach of which datn.igos can bo recovered, but a condition, 
so that if tho asniucd commits suicide the policy is avoided ( Elltw/er <6 Vo, 
Mutual Lite In*urame Vo. of New York. [1905| 1 IC. B 61, 0. A.; compare anil 
dn-tinguiHh llenham v. Undid (Juarantie and Life Awranre Vo. (1852), 7 Exch. 
741 (fidelity policy)). 

(#) In the absence of such a stipulation the answers will be representations, 
as t<> the general effect of which sco pp. 412 it ft]., ante. See, for example,* 
Wheel ton v. Ihtr<Ls<y (1857), 8 E & U 232, Ex. ("h.; and seo p. 550, ante. The 
following is a usual form of life policy — 

Wh' ieas of (herein called tho Assured), desiring to effect an 
Assurance on h own life for the whole duration thereof with the 

Assurant e Company (herein called the Conipan\)in the sum of Pounds 
tn-, delivered to the Company, as the luces of the 'did Assin.anco, a State¬ 
ment of Paiticulais and Dedaiation homing date the dav of 19 . 

Now, in consideration of tho payment by the Assured of tho sum of rs 
a Premium for such Assurance until tho da\ of 19 inclusive. 

Tins Policy witnesseth. that if the Assured shall die on or before the last 
mentioned day, or in case tho Assured shall, on or before the day of 
19 , and on or bofoio the d.iv of in evny year thereafter until 
h deith, pav to the Company thopierniinn'of then tho fnndsandother 
property of tn« Company shall bo subject and liable to pay the sum of 
Pound-- to tho Ext uutois, Administrators, oi A-signs of tho Assured within eight 
days alter proof (satisfactory to the Directors of the C -inpany) of the death of tho 
Assured, and of the title of the peison claiming payment shall havo been given 
to and dep' sited with the Company. 

Provulod alwavs that tho funds and property of the Company remaining 
unapplied and undisposed of, and inapplicable to prior claims and demands in 
pursuance of the Company’s Deed of Settlement at the time of the making of any 
claim or demand upon this Policy, “hall alone bo answerable in xcspocttheieof ; 
ind that the Directors signing this Policy, shall not, nor shall the other Membei s 
of the Company, or any of them or amono who shall become a Member of the 
Company, bo personally liable in respect of nny such claim or demand, further or 
otherwise than according to tho provisions of the Company's Deed of Settlement 
as Members of tho Comp iny to contribute to tho funds «>f the Company (he 
amounts remaining unpaid of their respective Shares in tho Capital Stock of the 
Company. _ • 

Provided also, that this Policy is mi do upon, and is subject to the Conditions 
printed on the back which aro to bo taken as part of tho Policy 
In witness whereof etc. * 

(<) Andtrxon v. Filzg'raid (18511), 4 II. L. Gas. 484; Vazenuve v. British 
Equitable Assurance Co. (1859), 6 C. B. (n. s.) 467; Macdonald v. Law Union 
Insurance Co. (1874), L. E. 9 Q. B. 328; Thomson v. IfVems (1884), 9 App. Cas. 
671; Hambrough v. Mutual Life Ineuranre Co. o f New York (1^95), 72 L T. 140, 

0. A.; Joel v. Law Union and Croton Insurance Co., [1903] 2 K. B. 863, C. A., 
per Fletcheii Moulton, L.J., at pp. 885, 886. But tho declaration must have 
been made by, or by authority of, tho assured ( Pearl Life Asturance Co v. Johnson, 
Same v. Greenholgh, [1909] 2 IT. B 288). 
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which is made the basis of the insurance contains a statement 
that the life assured has not been attacked by a certain illness, and 
the statement is untrue, the policy is avoided, however slight the 
illnoss may have keen, at any rate unless it was of such a nature 
that he could not be reasonably aware of it, and the declaration 
cannot be fairly considered as including latent and unknown 
disease (14). 

1102. Although a warranty must be strictly complied with, 
nevertheless such a construction will be given to it as will give effect 
to the meaning which the parties must be presumed to have 
intended (v), and if a person states in the declaration merely that 
he believes or is informed that a certain fact is true, or that he is 
not aware of any circumstance tending to shorten his life, the 
warranty only extends to the state of his belief, information, or 
knowledge, and not to the facts of which he is bond fuic unaware (w). 

1103. The declaration and the policy must be read together. A 
declaration may, as lias been seen (a), be so framed as expressly to 
define and limit the rights of the insurer as to the communication 
and materiality of facts, and to exclude any effect upon the contract 


(«) Thomson v. Weems (1884), 9 App. Cos. (571, per Lord Wa'ison, at pp. 087 
rt seq , disapproving dicta in Scottish Equitable Life Assurance Society v. Bind 
(1877), 4 It. (t t of iSews.) 1076; Hutchison v. National Loan Fund Life Assurance 
Society (1846), 7 Dunl. (Ct. of Sobs.) 407 ; eee also Gxieh v. In gal l (1846), 14 
M. A V. 95; Chattock v. Shame (1835), 1 Mood. & R. 498; Shilling v. 
Accidental Death Insurance Co. (18.'>H), 1 If. & 1<\ 116. The snmo principle 
applies to all insurances. For mstaiiro, a tradesman insured his vohiclcs, 
and signed a proposal form dechuiug that the particulars given by him to the 
company were true, and agreed that the proposal and declaration should be the 
basis of his contract. In the particular he stilted that he hud only three small 
claims made against him for damage during the previous yoar, whereas in fact 
there had beeu at least ten: it was held that tlio company were not liable ( Reid 
cfc Co. v. Employers' Accident and Live Sto<k Insurance Co. (1899), 1 F. (Ct. of 
Soss.) 1031). 

(v) Ptmns v. Marine and General Travelleis' Insurance Society (1869), 2 F. & E. 
317, 324, Ex. Oh.; Qrogan v. Lopdon and Manchester Industries Assurante Co. 
(1885), 53 L. T. 761. As to the meaning of a statement in the deelarati,; that 
the assured was lemporate in his habits and had always been so, see Thomson v. 
Henris, supra. If in such n case ho was not temperate, the policy is 
avoided although the death of th< assured was not in any way connected with 
his intemperance (ibid.). As to the meaning of a warranty that the assured is 
iu good health at the time of the making of the policy, see the summing up of 
Loid Mansfikld, C.J., in Boss v. Bradshaw (1761), 1 Wm. Bl. 312; and in Willis 
v. Poole (1780), 2 Park on Marine Insurance, 8th ed., p. 935; and soe Thomson 
v. Weems, supra, at i* 692. As to the meaning of a warranty that the assured Is 
not aSlioted with a disorder tending to shorton the duration of life, see Wutson 
v. Mmnwaring (1813), 4 Taunt. 763; Jones v. Provincial Insurance Co. (1857), 3 
C. B. (n. 8.) 65; Swete v. Fairlie (1833), 6 C. & P. 1. As to the meaning of the 
question, " who is your usual medical attendant," dbe Huckman v. Femie (1838), 
- 3 M. & W. 505; Everett v. Desborough (1829), 6 Bing. 503, 516. Ab to the mean¬ 
ing of the warranty that tho assured had not had any spitting of blood or other 
affoction of the lungs and that he was not subject to fits, see Geaeh v. Ingall 
(1845), 14 M. & W. 95; Chattock v. Shawe (1835), 1 Mood. & R. 498; Shilling 
v Accidental Death Insurance Co. (1858), 1 F. & F. 116. 

(mi) Statkpole v. Simem (1779), 2 Park on Marine Insurance, 8th ed. t p. 932; 
Jones v. Provincial Insurant* Co., supra ; Thomson ▼. Weems, supra, at p. 690. 

(a) See p. 034, ante, and note (a), p. 551, ante. 
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from an innocent misrepresentation or non-disclosure of a matter 
not specified in the declaration (It), and where the policy provides 
only against intentional misstatement, an innocent misrepresenta¬ 
tion in the declaration, though the latter is made the basis of the 
policy, will not avoid it (c). 

U04. The declaration agreed upon as tjie basis of the contract 
is taken as continuing up to the lime of the completion of the 
contract, and any intermediate change of circumstances rendering 
it untrue must be communicated. Thus if the declaration purports 
to give the name of the latest medical attendant of the assured, and 
before the completion of the contract he consults another medical 
attendant, and conceals that fact, the declaration becomes untrue, 
and this may have tho effect of avoiding the insurance (d). 

Similarly, where tho declaration states that the insured is 
in good health, and before the insurance is completed by tho 
payment of the premium, he sustains injury by accident, the 
insurance company may refuse to accept the premium or issue a 
policy (<?). 

1105. It is usual for the person whose life is to be insured to 
appear before the medical adviser of the insurance office to be 
examined as to his state of health. In such case, if the statement 
he makes to the latter is declared to be the basis of the policy, the 
assured, though his is not the life to be insured, thereby warrants 
its truth. But if the statement is not made the basis of tho policy, 
then it amounts merely to a representation and not to a warranty, 
and will not avoid the policy, even if fraudulently made, unless 
the assured is a party to the fraud (/). 

Sometimes the assured refers the office to a medical attendant 
named by himself. As the latter is not the agent of the assured 
for effecting the insurance, any fraud, misrepresentation, or con¬ 
cealment by such medical man, if made without the connivance or 


lb) Jones v. Pronncta\ Insurance Co. (1857)„3 C. B. (N. a ) So 
(c ) Fowkcs v. Manchester and London Ltje Assurance and Loan Ji -onalton, 
(1803), 3 B. & S. 917; Uemmings v. Sceptre Life Association, Ltd., [1905] 1 Ch 
305; Joel v. Law Union and Crown Insurance Co., [1!K>8 J 2 K. B. 863, 0. A. 
(where assured when making declaration was ignorant that she had been 
insane). A prospectus adveitising that the company’s policies will bo indis- 

I iutable in case of fraud may have tho same effect ( Wood v. Ihuarns (1850), 11 
ixch. 493; Whedlon v. Ilariisty ( 1857), 8 E. & B. 232, Ex. Ch.); see p. 552, 
ante. Compare and distinguish Peis v. Scottish Equitable Life Assurance Sourly 
(1857), 2 H. & N. 19 (where an allegation that tno policy did not embody the 
real agreement between the parties was not allowed to be‘pleaded by way ot 
replication by one who had chosen to sue on tho policy). 

(d) British Equitable Insurance Co. v. Great Western Bail. Co. (1809), 38 I., J. 
(cn.J 314, C. A. (in this cJase the new medical attendant diagnosed, ai the 
result proved, correctly, a serious disease; but the former medical attendant did 
not agree, it was eaia, in this opinion). See also Trail r. Barmy (1804), 4 
Giff. 485. 

(e) Canning v. Farquhar (1886), 16 Q. B. P. 727, C. A.; compare Da<ies v, 
London and Provincial Marine Insurance Co. (1878), 8 Ch. D. 469 (contract ot 
suretyship), and see p. 533, ante. 

(/) Whmlton v. Hardisty, supra ; see the judgments in Joel ?. Law Union 
ani thrown Insurance Co ., supra ; and see p. 549, ante. 
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knowledge of the assured, will not avoid tlm policy (fj), though, of 
couree, if the assured, before r the effecting of the policy, h&B 
knowledge of any bitch fraud, concealment, or misrepresentation, 
the insurance, being a contiact vhnrima fidei, is voidable (h). 

Where a person insures the life of another, reference is usually 
made to a medical man acquainted with the life assured, and the 
former is required to ..make a statement, or to answer certain 
questions relating to the health of the life assured, or other matters 
considered matoiial to the risk insured. 

Here again, if any such ileclar.il mns or statements are made the 
basis of the policy, they constitute warranties. TF, however, they 
aro not eo mode tho basis of the insurance, they are not warranties, 
and the policy is binding provided the assured does not, before the 
policy is effected, become aware of any misrepresentation or con¬ 
cealment by those persons whom he has put forward to give the 
required information (D 

Sect. 5. —Commencement and Vitiation of link; Aioidance of the 
Policy; Conditions in the Policy. 

8'JU-Seot. 1. —Commencement am 1 Duration of disk. 

1106- In the absence of provision to the contrary the risk 
commences at the time when a binding contract of insurance is 
concluded (k). 

The policy often contains a condition that the insurance shall 
not commence until the premium is paid ; hut if the policy recites 
that tho premium has been paid, the company may be taken to have 
waived the right to insist that prepayment of the premium was a 
condition precedent to the commencement of the risk ( l ). 


(g) Wheel ton y. Hnrdis'y (18.>7), 8 FI. & B 232, fix Cli. ; Blackburn, Lo <»• A 
Co. v. I't </or» (1887), 12 App (’us 531, yer Lord IT \i.sumr. L.C., ic p .738. 

(A) Sic Trail v Barmy (1 .SG1), 4 (Jift. 4S5 ; Canning v. J arquhur 18s6l, 16 
Q. 1$ 1). 727, (\ A 

(t) Whreltim v. flardisty mi pry. This cnso, which is very complicated on 
account of tho pleadings, deuidrd only one important point, inanely, ih.it :,e :her 
tho “life” nor his referee is ponoiallv speaking, the agent if the assined to 
rnnko iepiof.onti*tion«. Tho tin in to n contrary effect in outlier cnecs, such as 
Momaany. Mnaprati (1827). 4 Bin ?. GO, Maynard v. llhodea (Ih‘ 24). 5 Dow. & Ry. 
(k. u ) 266; and Everett v. Deeburouyh (1820) 5 Ling. 603, aie thoio explainod or 
overruled. As to tins, m'O Loyd Cami*hei.i/s judgment in 11 heel ton v. IIar<i<aly, 
siifira, at pp. 270,272 See also on this subject the elaborate judgments in 
Joel y. Law Vniou and Crown ./ nenranre Co [ 15)08’j 2 Iv. 13. S63, A. 

(Ic) (fanning v. t'arguhar (1886), 16 Q. 13. 1). 727, 0. A. It scorns that the risk 
may commence hof.-ro a policy is issued upon a parol contract to insure 
(Xctrman v. BelsUn (1881), 28 Sol. Jo. 301, O. A.). If, however, the pioposal 
bo for the insurance of the life of a third person, and lie be dead at tho time 
without the knowledge of the assur'd or u-anrer^ there is. in the absence of 
some express term* to the contrary, no valid contract, insurance being in its 
essence n contract for payment upon the futuie death of r person in being 
(I'lilt hard v. Men haul's an<l Tradesman's Mutual f,iie- ssnratu e S ru-ti/ (1868). 
3 0 B (N s.) 622. /» r Wili.es J., at p 643 (a cuse of attempt'd renewal of a 
lap-od polu \ aftei death)). 

(/) ftaherts v Seiiirtiy Co., [1S07] I Q. 13 HI, C. A. (when it was not elewly 
decided that the company wfta estopped from den) ing the pa) men l). The correct¬ 
ness of this decision wsb doubted in Equitable Fire and Accident Office, Ltd. v. 
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As regards the duration of the risk, if the policy he expreflRfld to 
be in force until a cert tin dav fchp l ink continues up to the end of 
that <lii\ (in). A policy fm a spool lied period “ from ” a given date 
excludes the date lixed for the comruencoiiient of ihe computatian. 
Thus, an insmance for twelve calendar month b from the 24th 
November, 1887 , excludes that date and includes the 24th November, 
1888 («). 

Sub-Seot. 2 .—Conditions in the Policy. 

1107. A policy of life insurance generally contains a number of 
conditions, a breach of which will render it void. 

There is geneiallya condition relating to the payment of the 
premumiB on or befoie the day on which it falls due or uiihiu a 
pi escribed nimii er of days afterwards (usually thirty dayB, which 
are called days of grace). Such conditions are in various forms, 
and their construction is sometimes a matter of doubt and difficulty, 
on which no general rules can usefully ho laid down (o). 

There is also sonmtirueB a condition for the revival of the policy 
within a limited term after an omission to pay the premium upon 
proot being given of good health (p). 

1108. A 1 ife policy usually contains a condition that the insurance 
shall be void if the assured or the life assured shall die upon the 
high sons, unless licence he obtained fiom the directors, or if the 
assured shall go beyond the limits of Europe, or if the assured 
shall enter military or naval service without previous licence from 
the directors (q). 

Tne Chinn N'° Hong, [1907] A. 0. 06, I'. 0., on the ground that in equity the 
acknowledgment of the leceiptof the purchase-money has no binding effect, and 
th.it it is provided by the Judicature Act, l?i73 (36 & 37 Viet. o. 66), s. 23 (11), 
that whero the rules of law and equity differ the rules of equity should prevail. 
It mar, perhaps, bodoubnd whet hi r these reasons are satisfut tory. In some 
car.esthere is an obligation to pay the pieimuin upon the issue of the policy; 
see (lewral Aren lent Insurant t Corporation v. Cronk (1901), 17 T. L. R. 233; and 
title Estoppel, Vol XIII.. p. 366. 

(m) hoars v. Royal Insurance Co (1870), L. R. 6 Exch. 296. As to the effect 
of provisions for the continuance of the tisis during days of grace, seep. 626, 
ante, and cases cited in noteB (o), (p). infra. 

(n) Smith Stafford Tramways Co. v. Sickness and Occident Assurance Associa¬ 
tion, [1891] 1 Q. B. 402, C. A. 

(o) See Irani v. Blunt (1810), 12 East, 183; Tarleton v. Stantforlh (1794), 6 

Term Rep 696; affirmed (1796), 1 Bos. & P. 471. Ex. Ch. ; British Industry Life- 

A-ew anre < 'o. v. Ward (1836 , 17 0 B. 641; Phoenix Life Aisurance Co. v. 

Sheridan (18i>0). Mil L. Cus. 746, Stuart v. Fre'tnan, [1903] 1 K. B. 47,0. A.; 
Simpson v. Aictdental heath Innutance Co. (18-»7), 2 C. U. (n. 8.) 237; Pritchard 
v. Mer- hant's awl TiadesmaiTe Mutual I Aft-A -am once Society (1838), 3 C.B. (n. 8.) 
622; Prune of Wales Life Assurance Co. v. Harding (1857), 1J. B. & E. 183. Ajb 
to a condition requiring " autufactoiy proof ” of interest “to be furnished 
to the directors,’* see Cowell v. Yorkshire Provident Life Assurance Co. (1901), 
17 T. L. R 452. 

( p) As to the construction and effect of such conditions, the forms of which 

vary very much, see Ptitchaid v. Merchant’s and Tradesman’$ Mutual Life- 
Assurance Soct-ty, supra, and especially the judgment of Willuus, J.; see also 
Stuart v. Freeman, [1903] 1 K, B. 47, C. A. ; Handler v. Mutual Reserve Fund 
Life Asms lotion (1904), 90 L. T. 192, C. A.; Sto/oll v. Hey wood, [1897] 1 Oh. 
459 (accident policy). , 

(y) Bun'on Law of Life Insurance, 4 th ed., pp 99—102; but as these con* 
ditions vary a gieat deal m form it seems useless to enlarge on the oaseB in 
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skot. 5. 1109. On grounds of public policy, apart from any express pro- 

Commence- visions in the policy, the representatives of an assured cannot 
ment and recover, in the case of his death by felonious suicide (r), for the 
Duration of Ba me reason that a life policy is not allowed to cover death at the 
Pka e * c * hands of justice («). But this doctrine applies only to felonious 
Death by suicide, and not to suicide by a person when insane (t). Moreover, 
suicide, if at any rate in the absence of some provision to the contrary, the 
excepted’by assignee of the policy stands in case of felony in no better position 
common law. than the representatives of the assured (a). 

Express 1110. But a life policy almost always contains an express con- 

to suldds 8 *" ^ition providing that the policy is to be void in case of suicide, 
tosascif-a. Under a policy containing such a provision, the insurers are free 
from liability, if the assured intentionally commits suicide, even, 
it seems, if lie was so insane as not to be able to distinguish 
between right and wrong (6). The condition against suicide 
generally provides that tho policy shall be void in the case of 
Buicide, unless and so far as a third party has bond fide acquired an 
interest therein by assignment, lien etc. The effect of this con¬ 
dition is that the assignee can reco\er(c), although neither the 
executor nor the trustee in bankruptcy of the assured can do so (d). 
Thus where the policy has been deposited to secure a current 


which particular forms were construed. The following are cases on these 
points '.—Beacon TA/e and Fire Assurance Co. v. Gibb (186*2), 1 Moo. V 0. 0. (n. s ) 
73; Notman v. Anchor Assurance Co. (1858), 4 0. B. (N. e.) 476 (1st); Vi/se 
v Wak field (1840), 6 M. & W. 412. ' ' 

(r) Horn v. Anglo-Australian and Universal Family Life Assurance Co. 
(1861), 30 L. J. (ch.) 611, per Wood, V.-O. 

(») Amicable Society v. Bolland m (l830), 4 Bli. (n. 8.) 194, H. L.; Homy. 
Anulo-Australian and Universal Family Life Assurance Co., supra. 

(<) Horn y. Anglo-Australian and Universal Family Life Assurance Co., 
supra. 

(a) Amicable Society v. Bolland, supra . Express conditions against suicido 
usually contain a provisio for tho protection of assignees; see the text, infra. 
Where tho evidence is equally balanced as between accident and suicide, 
the presumption against crime (justifies a finding jp favour of accident 
{Harvey y. Ocean Accident and Guarantee Corporation, [1905] 2 I. B. 1 26, 

{V) Clift v. Schwabe (1846), 3 0. B. 437, Ex Ch. (where, under a poliev 
expressed to be void u the assured ‘‘should commit suicide," it was held, 
Pollock, C.B., and Wighxman, J., dissenting, that the representatives of the 
assured could not recover where the latter had died by taking sulphuric acid 
with the intention of destroying himself, though at the time of committing the 
act he was not capable of judging between right and wrong); Boiradaile v. 
Hunter (1843), 5 Man. & G. 639 (policy void if ‘‘the assured should die by his 
own hands”); Dufaur y. Professional Life Assurance Co. (1858), 25 Beav. 699, 
at p. 602. See also KlUnger «{■ Co. v. Mutual Life Insurance Co. of Hew York, 
[1905] 1 K. B. 31, 0. A. (where the Applicant effected a policy on his own life 
expressed to be for tho benefit of the plaintiffs, his creditors). 

> (r) Du four v. Professional Life Assurance Co., supra (a policy may 
bo “legally assigned" though only subject to an equitable charge); Jones 
v. Consolidated Investment Assurance Co. (1858), 26 Beav. 256; White v. British 
Umpire Mutual Life Assurance Co. (1868), L. B. 7 Eq. 394; Moore y. Woalsey 
(ISOI), 4 E. & B. 243; Wigan v. English and Scottish Law Life Assurance 
Aesonation, [1909] 1 Ch. 291 (where the requirement of "valuable considera¬ 
tion’’ for the assignment was not satisfied). 

(d) Jaikson v. Forster (1860), 1 E. & E. 463, 470, Ex. Oh. 
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balance, the assignee can recover (e), and even when equitably 
assigned to the insuring company, the policy will be in force to the 
extent of the company’s interest (/). But where a policy is 
assigned together with other securities to secure a debt, and the 
assured commits suicide, the insurers, on payment of the policy 
moneys, cannot claim an assignment of the other securities, nor to 
have the debt thrown primarily upon them, or apportioned rateably 
between them and the policy moneys ( g ).* 

1111. When the insured is executed for felony, his death, as 
already stated ( h ), is not covered by the policy, and the insurance 
money is not payable. But where a husband effects a policy on his 
life for his wife’s benefit and he is subsequently murdered by her, 
although public policy prevents the wife receiving a benefit from 
her felony, there is a resulting trust for the estate of the deceased, 
and his executors can recover the insurance moneys ( i ). 

1112. A life policy usually contains an arbitration clause, and 
the same construction and effect will be given to it as in a fire 
policy O'). 

* 

Sect. 6.— Cancellation of Policy and Return of Premium. 

1113. The law as to the right of the assured to claim a return of 
the premium in case of the policy being or becoming void is the 
same in life insurance as in marine insurance (k). 

When a policy is voidable by reason of fraudulent misrepresenta¬ 
tion the insurers are entitled to maintain an action to have it can¬ 
celled, without, it seems, offering to return the premiums (l). 

Where there is an express stipulation that if any untrue aver* 
ment be contained in the declaration ( m ), or if the facts required to 
be set forth in the proposal be not thereby stated, all moneys paid 
on account of the assurance shall be forfeited and the assurance 
itself be void, then if there has been any incorrect statement which 
avoids the policy the premiums cannot be recovered (n); but in the 
absence of such express stipulation for the forfeiture of the premiums 
on avoidance of the policy, it seems, that in order to obtain cancel¬ 
lation the insurer must, at least in the absence of fraud, be ready 
to return the premiums (o). 

(e) Jones v. Consolidated Investment Assurance Co. (1858), 26 Beav. 256. 

if) White v. British Mutual Life Assurance Co. (1868), L. R. 7 Eq. 394. 

(g) Solicitors’ and General Life Assurance Society v. Lamb (1864), 2 De G. J. 
& Sm. 251, G. A. . 

(A) Amicable Society v. Bdland (1830), 4 Bli. (n. s.) 1J4, H. L. ; see p. 556, 
ante. 

(i) Cleaver v. Mutual Reserue Fund Life Association, [1892] 1 ft. 8. 147, G. A. 

\j) Seep. 640, ante; and title Arbuiiation, Vol. I.. op. 437 et sty. 

Soo p, 496 d7lt6. 

\l) Venn v. Craig (1838), 3 Y. & 0. (ex.) 216, 219, per Alderson, B. ; 1 
ParJc on Marine Insurance, 8th ed., p. 456; see also Larlter v. Walters (1844), 8 
Beav. 92, 96 (where the question whether an offer to return the premiums was 
necessary was not determined). 

(m) As to the declaration, see p. 550, ante. 

In) Duckett v. Williams (1634), 2 Or. & M. 348. 

(o) Barker v. Walters (1844), 8 Beav. 96; British Equitable Insurance Co. v. 
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1114. Where a policy which i» not illegal ia void ab initio and no 
risk is run, the assured is entitled to the return of the premium 
he has paid, but if the risk has' once commenced the premium 
cannot, in the absence of fraud, be reclaimed. Thus in the case of 
an Insurance on a life with a common exception of suicide, if the 
party commits suicide within twenty-four hours after the completion 
of the policy, the insurers are not bound to return the premium (p). 

On the other hand, if the assured is entitled to have the policy 
cancelled on the ground of his having been induced to enter into 
the contract of insurance by the fraud of the insurers, he is entitled 
to recover the piemiums he has paid (q). 

1115. If the policy is illegal, for instance, on the ground of the 
assured having no insurablo intorest, he cannot recover the 
premiums ho has paid unless there has been fraud on the part of 
the company or their agent (r). 

Sect. 7. —Assignment of Life Policies. 

Sub Sect. 1. —Apart from, Statute Law. 

1116. A policy of life insurance, or, to speak more accurately, the 
benefit of or right of action on a policy of 'ife insurance, is a chose 
in action which was not assignable at common law (s). But from 
the earliest times a chose in action was assignable in equity,(t). 

A life policy is a lognl chose in action, inasmuch as the claim 
under it can be enforced in an action at law («). Therefore, apart 
from certain statutes hereafter mentioned (a), the assignor, or, if he 
is dead, his legal personal representative, must be a party to the 
action, either as plaintiff or defendant. And the assignee is entitled 
to bring the action in the name of the assignor on giving him a 


Mnegro re (1887), 3 T. L. R. <330. Where a person who was a necessary 
defendant was innocent of the fraud, and claimed no interest under the policy, 
the premiums were applied in payment of the costs of all parties, the balance 
being paid into court with liborty to apply. 

( p) liermon v. Woodbndge (1781), 2 Doug. (K. B.) 7S1, 789. 

(?) tte/uge Assurance Co., Ltd. v. li'etttswell, [1909] A. (V243, Mutual Res, r e 
Life Insurance Co. v. Foster (1901), 20 T. L. R. 71ft, H. L ; folbwed in Cross 
v. Mutual Rewrite Life Insurance Co (1904), 21 T. L. B. 15; Mtcino y. Mutual 
Reserve Life Insurance Co. (1904) 21 T. L. R. 167 ; Molloy v. Mutual Reserve 
Life Insurance Co. (190ft). 22 T. L E 59. 

(r) IIarse v Pearl Life Assurance Co., [190-1] 1 IC. II. 558, 0. A ; Ih/tish 
Workman's and General Assurance Co. v. Cunlifr (1902), 18 T. L R 602, 0 A. 

(s) Dufaur v. Professional Life Assurance Co. (1858), 2fl Hoav 599, 603. The 
property >n,tho policy may bo passed by delivery, so as to disentitle the oiiginal 
owner to sue for its detention ( Rummens v. Hare (1876), 1 Ex. D. 169, 0. A.; 
soe title Gifts, Vol. XV., p. 411). 

(<) See titlo Choses in Action, Vol. IV.. pp. 365, note (n), 374; and the 
judgments in Fttzroy v. Care, [1905] 2 K. B. 364, 0. fL ; see also Rntish Cash 
ami Parcel Conveyors, Ltd. v. Lamson Store Service Co., Ltd,, [1908] 1 K. B. 1006, 
0. A., per Moulton, L.J., at p. 1013. As to the transfer by the insurance 
company of its business and liabilities, seo the Assuiance Companies Act, 1909 
(9 Edw. 7, o. 49), s. 13; titles Companies, Vol. V., p. 634, Contract, 
Vol. VII., p. 608. 

(u) He Moore, Ex parte Ibbetson (1878), 8 Ch. D. 619, 0. A.; see title Choses 
in Action, VoL IV., p. 362. 

(a) See pp. 680 et teg., post. 
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proper indemnity against all costs and charges consequent on the 
use of his name ; or, on proving his refusal to allow the use of his 
name, the assignee may make him a defendant (i). 

1117. The mode or form of the assignment is immaterial pro¬ 
vided it is clear that the assignee is to have the benefit of the 
policy (c). 

1118. Notice to the insurance company is not necessary as 
between the assignor and the assignee. But such notice is necos- 
sary in order to make the assignee’s title effective as against the 
company. If notice is given, no assent or acquiescence on 
the part of the company is required (d). The notice need not be 
in any particular form, and may be verbal ( e ). If no such notice 
is given, the assignee will have to credit the company with any 
payment made to the assignor in ignorance of the assignment (/); 
and he may be deprived of the benefit of the assignment by a 
surrender of the policy to the company (/). 

So also, if no notice be given to the company, the assignee will 
be postponed to a subsequent assignment of which notice has been 
given, provided that the subsequent assignee does not know of the 
prior assignment at the time he takes his security. Moreover, if 
the subsequent assignee does not know of the prior assignment 
when he takes his security, knowledge at the time when he gives 
notice is immaterial (g). 

On the other hand, if the subsequent assignee at the time of the 
assignment to him lias notice, whether actual or constructive, of a 
prior assignment, he cannot by giving notice to tho company dofeat 
the title of the prior assignee ( k ). 

In order that notice to the company of an assignment may be 
effectual, it must ho given to the proper officers authorised to receive 
the notice find when engaged in the business of tho company (i). 


!b) Pee title Onost'S in Action, Vol IV., p. 391. 

tc) I ltd , p. 37 5, imd cases there cited ; see especially tlio judgment of Lord 
MacnAGHTEN in Brandt's ( William) Sima Co. v. Dunlop Rubber Co., [1905] 
A. 0. 451. In lluuea v. Prudential Assurance Co. (1883), 49 L. T. 133, Lopes, J., 
Booms to have ruled that on assignment must bo in writing, sed quaere. A 
simple deposit of a policy with a creditor as security for a debt is not an assign¬ 
ment of the polic\, but merely gives a lion ( Crossleg y. City of Ulasi/ow Life 
Assurance Co. (1876), 4 Ch. 1). 421 ; JVt-bstrr v. British /Umpire Mutual Life 
Assurance Co. (1880), 15 Ch. D. 169, C. A.; Spencer v. Clarke (1878), 9 Ch. D. 
137). As to lien generally, see title Lien. 

Id) See titlo Cuoses in Action, Vol. IV., p. 379. 

(e) Ibid., p. 381. 

if) Ibid., p. 380; Fortescue v. Barnett (1834), 3 My. • & K. 36; Stocks v, 
Dobson (1853), 4 I)e G. M. & G. 11, 0. A. 

See title Cuoses in Action, Vol. IV., p. 380, and the cases thero cited. 
Burn v. Mill (1800/, 13 Ves. 114 ; Spencer v. Clarke, supra. 

See titlo Cuoses in Action, Vol. Iv., p. 385, and the cases there cited. 
4 ere the first assignee of a policy gives notice to the office, then, although he 
does not ohtam possession of the policy, he takes precedence of a subsequent 
purchaser who obtains possession without notice of the prior assignment 
(Meux v. Bell (1841), 1 Hare, 73). Compare Spencer v. Clarke, supra, 
followed in Re IVcniger'e Policy, [1910] 2 Ch. 291 (priorities between second 
mortgagee who had given notice, and first mortgagee making further advances 
without notice of the second mortgage). The first assignee is not relieved of the 
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Bwm. 7. Thus, the fact that the solicitor who negotiates the mortgage of a 
Assignment policy is a local agent of the insurance company is not sufficient to 
of Life affect the office with notice of tfie charge unless he has express 
Polloles. authority to receive notice on its behalf ( k ). 

Assignee only 1119. The equitable assignees of a policy cannot give a valid 
rHits^Vthe discharge to the insurance company unless expressly empowered to 

assignor. do B0 (0* 

The insurance company has against the assignee of the policy the 
same equities and defences as it would have against the .assignor 
at the date at which notice of the assignment is given to it (m). 


Aa to the law 1120. The validity of the transfer of an English policy, if made 
MBignment^of * n an °toer country, is governed by the law of that country. Thei e- 
»policy in a tore the transfer, if invalid according to the law of the country 
foreign where it is executed, will bo treated as invalid here, although it 
country. would have been good recording to English law (n). 


Assignment 

carries 

bonuses. 


1121 . The assignment or bequest of u policy carries with it any 
bonuses or additions which mny accrue to the sum assured and 
which are not expressly excluded from its operation (<>). 


SUB-SECT. 2.— Under the Judicature Act, 1873, «. 2<3 (G). 

The Judica- 1122. Under the Judicature Act, 1873 (p), s. 25 (G), the assignee 
is ™ Ac sb mi a P° li<j y may acquire the legal right to the same and all the 
’ ' '■ remedies therefor, with power to give a good discharge. But 

certain conditions, which are stated elsewhere (q), must be 
complied with. 


necessity of giving notice, even though ho is unaware of the assignment 
(Re Lake, Ex parte Cavendish, [1903] 1 K. 13. 151). 

(k) See title Ciioses IN Action, Vol. IV., p. 385; and especially Gale y. Lewis 
(1846), 9 Q. B. 730. 

(l) Durham Brothers v. Robertson, [1898] 1 Q. B. 765, 774, 0. A.; and seo Jones 
v. Farrell (1857), 1 De G. & J. 208, at p. 218. 

(m) See title Choses in Action, Vol. IV., p. 386. If by reason of any brenoh 
of warranty, wrongful concealment, or false statement, the policy is invalid as 
rogards the original assured, it will be equally so as against the assignee 
(Scottish Equitable Life Assurance Society v. Buist (1877), 4 Tl. (Ot. of S ss.) 
1076; Thomson y.Weems (1884), 9 App. Cas. 671). 

(n) Lee v. Abdy (1886), 17 Q. B. D. 309; see titles Choses IN Action, 
Vol. IV., p. 366 ; Conflict of L '.ws, Vol. VI., p. 245. 

(o) Courtney v. Ferrers (1827), 1 Sim. 137 ; Farkes v. Bott (1838), 9 Sim. 
388; Roberts v. Edwards (1863), 9 Jur. (n. s.) 1219 (bequest). As to the con¬ 
struction of a covenant by the assignor oi a policy not to do any act vitiating a 
polioy, and of similar covenants, see Vyse v. Wakefield (1840), 6 M. & W. 442 ; 
Dormay v. Borrodaile (1847), 10 Beav. 335. As to the title to a policy or its 
proceeds on the life qf a debtor, taken to secure payment of a debt which has 
been paid off, see p. 562, post. An absolute covenant to effect an insurance for 
the benefit of another is not released by the life afterwards beooming uninsur- 
able (Re Arthur, Arthur v. Wynne (1880), 14 Ch. B. 603). If a man on his 
marriage covenants to settle any property of which he may thereafter become 
possessed by devise, bequest or purohase, and subsequently effects policies on 
his own life, those policies are deemed to be property acquired by purohase, to 
which the trustees are entitled by virtue of the covenant (Re Turcan (1888), 40 
Ch. D. 5, 0. A.). 

(p) 36 & 37 Viet. o. 66. See title Choses in Action, Vol. IV., p. 367, 

note (h). • 

(j) See title Choses in Action, Vol. FV., p. 367. As to the time from which 
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1123. The application, however, of this provision in the Judi¬ 
cature Act, 1873 (>•)» to life policies is practically superseded by the 
Policies of Assurance Act, 1867 ( s ). 

Sub-Sect. 3 .—Under the Policies of Assurance Act, 1807. 

1124. The Policies of Assurance Act, 1867 («) (hereafter called 
" the Act of 1867 "), is entitled an Act to enable assignees of policies 
of life assurance to sue thereon in their own names. It enacts that 
any person becoming entitled by assignment or other derivative 
title to a policy of life assurance, and possessing at the time of 
action brought the right in equity to receive, and the right to give 
an effectual discharge to the assurance company liable under such 
policy for, moneys thereby assured or secured, shall be at liberty to 
sue at law in his own name to recover such moneys (t). Whether 
the plaintiff has in any particular case the right in equity to 
receive and the right to give an effectual discharge to the 
insurance company must be determined upon the principles above 
referred to (u) 

It is further provided that in any action on a policy of life insuranne 
a defence or reply on equitable grounds may be relied on (?■). 

No assignment, made after the 20th August, 1867 , of a policy of 
life assurance confers on the assignee any right to sue for the 
amount of such policy, until a written notice of the date and pur¬ 
port of such assignment has been given to the assurance company 
liable under Buch policy at its principal place of business for the 
time being, or at one of its principal places of business, either in 
England, Scotland, or Ireland; and the date on which such notice 
is received regulates the priority of all claims under any assign¬ 
ment. A payment bond fide made in # respect of any policy by any 
assurance company before the date on which such notice has been 
received is as valid against the assignee giving such notice as if the 
Act of 1867 (w) had not been passed (x). 

The object and effect of the Act of 1867 («') is to provide a simple 
remedy against an insurance company, and also to give facilities to 
offices in settling claims, by enabling them to recognise as the first 
claim the claim of the person who first gave such notice as the 
statute requires ( y ); but the Act of 1867 (w) does not enable a person 

the assignment takes effect, see title Ciioses in Action, Yol. IV., p. 367. As 
to the equities to which it is subject, see ibid., pp. 307, 373. As to the relief 
obtainable by payment into court, see p. 565, post. For a form of requisitions 
on title to policies of insurance, see Withers, Lifo and Beversionary Interests 
in Personalty Trust Funds, and Policies of Life Assurance, p. 227, and for 
notes as to matters to be attended to on or before completion of the assignment, 
see ibid., pp. 187 et seq. 

r) 36 & 37 Yict. o. 66, s. 25 (6); see p. 560, ante. 

'$) 30 & 31 Viot. c. 144. • 

t) Ibid., s. 1. See title Choses in Action, VoL IV., p. 395. 

See p. 558, ante. 

(v) Policies of Assurance Act, 1867 (30 & 31 Yict. c. 144), s. 2, which came 
into force on 20th August, 1867. 

(w) Policies of Assurance Act, 1867 (30 & 31 Yict. c. 144). 

IbvL, a. 3. 

(y) As to the protection of the insurance company in case of adverse claims, 
seep. 666,post. 
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who has advanced money upon a second assignment with notice of 
a prior charge to exclude the prior assignee by giving the statutory 
notice to the office (a). 

Further, every insurance company is required to specify in the 
policy their principal place or places of business at which the 
notices of assignment may be given (b); and upon request in 
writing and payment of p fee not exceeding 5s. to acknowledge receipt 
of any such notice; the acknowledgment, if signed by the proper 
officer, being conclusive evidence against the company that it has 
received the notice (c). 

Tho assignment may be made either by indorsement on the 
policy or by a separate instrument to the offect that the assignor 
in consideration etc. assigns unto the assignee the policy of 
insurance ( d). 


Sub-Sect. 4.— Effect of bankruptcy. 

1125. On bankruptcy, life policies belonging to the debtor, like 
other chos69 in action, vest in the trustee in bankruptcy. But one 
who for value takes from the bankrupt an assignment after the 
bankruptcy, but without notice of it, may, by giving notice to the 
company, obtain a priority over a trustee vho lias given none (e). 

Sect. 8. —Title to the Policy and the Insurance Moneys; Liens. 

Sub-Sect. 1. —Policy effected on the Life of Another. 

1126. Where an insurance has been effected by one party on the 
life of another, the latter has, apart from any contract express or 
implied, no interest in the policy (f). But he may acquire an 
interest or property in the policy by a contract either express or 
implied from the acts of the parties. For instance, the primd facie 
eilect of an agreement between debtor and creditor that the creditor 
shall effect a policy and the debtor shall pay the premiums, is to 
vest the equitable property in the policy, subject to the creditor’s 
security, in the debtor; tho principle being that what the debtor 
pays or agrees to pay for is (^prima Jacie at all «events) his, subject 


(«) Newman v. Newman (1885), 2^ Ch. D. 674, per Nohtu, J., at p. 681. 
Soe also Brwtley v. James (1876), 10 I. R V. L. 411. 

(t) Policies of Assurance Act, 1867 (80 & 31 Yict. c. 144), s. 4. 

(c) Ibtd., s. 6. 

(d) Ibid.,' s. 5, and Schedule* ss. 7 and 8 (ibid.) define tho meaning of the 
expression “ policy of life asBuranco ” as used in the Act. 

(e) lie Russell's Policy Trusts (1872), L. B. 15 Eq. 26; not following lie 
Webb's Policy (1867), 15 W. B. 529; and see Stuart v. Cockerell (1869), L. B. 
8 Eq. 607 ; Palmer v. Locke (1881), 18 Ch. D. 881, C. A. As to the effect of the 
reputed ownership clause, see Rt/all v. llowles (1700$, 1 Yes. Sen. 348 ; Bank¬ 
ruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 44; and title Bankruptcy and 
Insolvency, Vol. II., pp. 144, 173. 

(/) Bruce v. Qarden (1869), 5 Oh. App. 32; Freme v. Ilrade (1858), 2 De G. 
& J 582. C. A.; Brown v. Freeman (!3ui). 4 De G. &Sm. 444; Ilnor v. Turner 
6 Ch. App. 615; Preston V. Neele (1879), 12 Ch. D. 760; Lewis v. King 
(loio), 44 L. J. (CH.) 259, C. A.; and see Fords v. Tynte (1872), 41 L. J. (ch.) 
758 (where the question arose between successive incumbrancers) ; and see cases 
cited in note (A), p. 663, post. 
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to the security for the purpose of which it was brought into 
existence ( g ). 

Thispn/fi4 fade presumption is, However, capable of being rebutted 
by a contrary inference to be drawn from the conduct of the parties 
or the documents which passed between them ( h ). 

1127. It sometimes happens that the insurance office pays the 
insurance money to a person who has no insurable interest in the 
life insured. In such case, the question who is entitled to the 
money must be determined as if the Act of 1774 (i) did not exist, 
inasmuch as the statute makes the contract only void as between 
the company and the insurer (k). 
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Sub-Sect. 2. —Liens on the Policy, and the Moneys secured thereby. 

1128. The following rules have been laid down as determining the Lien, 
question whether a lien or charge upon money secured by a policy 
may be created by payment of premiums. 

Such lien or charge may arise (1) by contract with a beneficial 
owner of the policy; (2) by reason of the right of trustees to an 
indemnity out of their trust property for money expended by them • 
in its preservation ; (3) by subrogation to this right of trustees of 
some person who may at their request have advanced money for 
the preservation of the property; (4) by reason of the right of 
mortgagees or others having a chargo on the policy to add to their 
charge any moneys paid by them to preserve the proporty (l). 


1129. The mere deposit of a title deed (and this includes a 
policy) upon an advance of money gives an equitable lien, and the 
deposit will cover subsequent advances, upon evidence that they 
were made upon that security (to). 

(g) Salt v. Northampton (Marquis), [1892] A. 0. 1, per Lord Skiborne, at 
p. 16 ; Holland v. Smith (1806), 6 Esp. 11 ; Drymlale v. Piggott (1856), 8 lie Q. M. 
& G. 546, 0. A.; Morland v. Isaac (1855), 20 Bear. 889 ; and see title Equity, 
Vol. XHL, pp. 91, 92. As to the distinction between a policy taken to secure a 
debt and a policy to secure an annuity, see Drysdale v. Piggott, supra; Knox v. 
Turner (1870), 5 Ch. App. 515 ; Preston v. Neele (1879), 12 Oh. D. 760. 

(A) Triston v. Hardey (1851), 14 Beav. 232; Lea v. Hinton (1851), 19 Beav. 
324, 326; Henson v. Blackwell (1845), 4 Hare, 434; compare with which, how¬ 
ever, Holland v. Smith, supra. 

(*) Life Assurance Act, 1774 (14 Geo. 3, c. 48); see p. 514, ante. 

( k) IVorthim/ton v. Curtis (1875), 1 Ch. I). 419, 0. A.; A.-O. v. Murray, 
[1904] 1 K. B. 165, 0. A.; Hadden v. Prydcn (1899), 1 F. (Ot. of Seas.) 710; 
Freme v. Brade (1858), 2 De G. & J. 582, 0. A.; see lie a Policy No. 6402 a! the 
Scottish Equitable Life Axsurance Society, [1902] 1 Ch. 282. See on this subject, 
titles Equity, Vol. XIII.. pp 154 et seq.; Trusts and Trustees. 

(/) Re Leslie, Leslie v. French (1883), 23 Oh. D. 552, per Fry, J., who 
held that except in theso four cases no lieu or charge is created by payment of 
premiums. Inis case was followed in the Court of Appeal in Pat cite v. S< uttish 
Imperial Insurance Co. (1886), 34 Ch. D. 234, C. A., where all the previous 
decisions were reviewed, and where it was held that the payment of premiums 
by the owner of the equity of redemption of a policy gave him no right as against 
the mortgagees of the policy unless it could be shown that the payment was 
made with their concun-ence, or at their request# See also the judgment of 
North, J. ( in Re Winchilsea’e (Earl) Policy Trusts (1888), 39 Ch. D. 168; and 
that of LlNDLBY, L.J., in Strutt v. Tippett (1890), 62 L. T. 476, 0. A., at p. 477 J 
Re Power's Policies, [1899] 1 I. B. 6, C. A. * 

(m) Eb parte Langston (1810), 17 Vos. 227, 230; Norris ▼. Wilkinson (1806), 
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Sometimes insurance companies, when making advances of money, 
grant a life policy to the borrower which they detain for the 
purposes of security for the repayment of money advanced. If 
in such a case there is a breach of condition, as by non-payment of 
premiums, rendering the policy void, the company is entitled to 
insist that it has become so, and to enforce its other remedies for 
the debt (n). 

Sect. 9. —Payment of Claims. 

1130. There is no such thing in life insurance law as a construc¬ 
tive total loss. Thus, in the case of an insurance on a man’s life 
for a year, if shortly before the expiration of the term he received 
a mortal wound, of which he died after the year, the insurer would 
not be liable (o). To recover under the policy the plaintiff must 
prove the death of the life assured. The policy generally contains 
a condition that the death must be proved by evidence satisfactory 
to the directors, but this means such evidence as they may 
reasonably, not such as they may unreasonably and capriciously, 
require ( p ). 

1131. In cases where a person goes abroad or disappears from 
view, and is not subsequently heard of for seven years, there the 
law presumes that he is dead, but there is no presumption that 
death occurred at the beginning or the end or at any particular 
period during those seven years (q). But evidonce of particular 
facts, for instanco that the life assured was on board a vessel which 
encountered a very severe storm and was never heard of after¬ 
wards, is proper to be considered as going to establish the fact that 
he died at that particular time (a). 


12 Yas. 192, 198; Ex parte Whitbread (1812), 19 Yea. 209; Ex parte Hooper 
(1815), 19 Ves. 477; Ex parte Kensington (1813), 2 Vos. ft B. 79; Vanderzee 
v. Willis (1789), 3 Bro. 0. 0, 21. The coses relate to title deeds, but the 
principle is equally applicable to policios. For further particulars as to the 
subject of liens, see, generally, titles Lies ; Mortgage. 

(n) Edge v. Duke (1849), 18 L. J. (cil.) 183. As to lban transactions of Lie 
above character, see Orey v. Ellison (1856), 1 Giff. 438; Brown v. Price (1858), 
4 Jur. (n. s.) 882; Fitzwilliam (Earl) v. Price (1858), 4 Jur. (N. fl.) 889. 

(o) Lockyer v. Offley (1786), 1 Term Rep. 252, 260; compare Simpson v. 
Accidental Death Insurance Co. (1857), 2 0. B. (n. s.) 257. 

( p ) Braunstein v. Accidental Death Insurance Co. (1861), l B. ft S. 782; 
Ballantme v. Employers Insurance Co. of Great Britain Q893), 31 Be. L. R. 230; 
Trew v. Railway Passengers' Assurance Co. (1S61), 6 BE. ft N. 839, Ex. Ch.; 
Harmy J v. 0<ean Accident and Guarantee Corporation, [1905] 2 I. R. 1, 26, 30, 
37, 0. A. (which see as to the presumption against suicide). 

(q) See title Evidence, Vol. XIII., p. 500; Nepean v. Doe d. Knight (1837), 
2 M. ft W. <S94, at p. 912, Ex. Ch.; Re Creed (1852), 1 Drow. 235; In the Goods 
of Smyth (1858), 28 L. J. (P. & M.) 1; In the Goods of How (1858), 1 Sw. & Tr. 53; 
Ri Tindall's Tru»t (1861), 30 Beav. 151 (as to which see title Evidekoe, 
Vol. Xm„ p. 500, note (r)); Re PhenS's Trusts (1870), 5 Ch. App. 139; Doe d. 
France v. Andrews (1850), 15 Q. B. 756; see also Prudential Assurance Co. v. 
Edmonds (1877), 2 App. Oas, 487 ; Lambs v. Orton (1859), 29 L. J. (oh.) 286; 
Uicknum v. Upsull (1875), L. R. 20 Eq. 136. 

(a) Patterson v. Black (1780), 2 Park on Marine Insurance, 8th ed., p. 920; In 
the Goods of Main (1858;, l'Sw. ft Tr. 11; compare Hickman v. Upsull, supra; 
Lambs v. Orton, supra. 
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1132. When a debt is due to one or more joint creditors, it is, in 
the absence of fraud, competent to any of them to give a valid 
discharge to the debtor, which may be done after action brought; 
and this principle will be applicable when insurers are indebted to 
joint grantees of a policy ( b ). 

1133. The insurance office is entitled to the delivery of the policy 
on payment of the claim. If the policy is lost an action may never¬ 
theless be brought upon it, it being usual for the plaintiff to offer 
to give a proper indemnity ; but the court will not insist upon this, 
its judgment being a sufficient indemnity to the defendants (c). 

1134. When there has been an assignment of the policy, even if it 
has not been made under the provisions of the Judicature Act, 
1873(d), or of the Policies of Assurance Act, 1867 (e), the insurers 
are entitled to be secured from any possible claim from the 
assignor (/). 

Where there are adverse claims to the moneys due under the 
policy and the insurance company is, or expects to be, sued by two 
or more parties in respect of them, and the respective claimants 
each require payment of the sum assured, relief may be obtained • 
by the company by interpleader proceedings ( g). 

When the insurance company can be considered as being in the 
position of trustees, they can in the case of conflicting claims pay the 
money into court under the Trustee Relief Acts ( h ); but when they 
cannot be considered in that position the Acts do not apply, and 
the company formerly had, in these circumstances, to interplead if 
they were in doubt as to the right of one among adverse claimants 

S Wallace v. Kelsall (1840), 7 M. & W. 264, 272; Gordon v. Mia (1844), 
w. & L. 308, 316, 317. 

(c) England v. Tredegar [Lord) (1866), L. E! 1 Eq. 344 ; Crokatt v. Ford (1856), 
25 L. J. (cil.) 552; compare Bushnan v. Morgan (1833), 5 Sim. 635. In such 
a case tho money may now be paid into court under the Life Assurance 
Companies (Payment into Court) Act, 1896 (59 & 60 Yict. c. 8) ( Harrison v. 
Alliance Assurance Co., [19031 1 JL B. 184, 0. A.) ; seep. 566, pod. Interest 
on the sum due under the policy may be awarded as damages; see p. 504, ante. 
It seems that the rate allowable at the present time will in general be 4 per 
cent.; Bee Re Metropolitan Coal Consumers ' Association, Ltd., Ex parte Waxnwright 
(1889), 59 L. J. (cii.) 281; London, Chatham and Dover Rail. Co. v. South 
Eastern Rail. Co., [1892] 1 Ch. 120, 0. A., per Kekewich, J., at p. 130; 
reversed, hut without dealing with the rate of interest, [1893] A. 0. 429; Re 
Hunt, Harvey's Claim, [1902] 2 Ch. 318, n. As to interrogatories in an action 
on a life policy, see title Discovery, Inspection, and Interrogatories, Vol. 
XI., p. 102. 

(d) 36 & 37 Yiot. c. 6G; see p. 560, ante. 

(e) 30 & 31 Viet. o. 144; Bee p. 661, ante. 

(/) 11. S. 0., Ord. 67, r. 1 (a); see also Judicature Act w 1873 (36 & 37 Yict 
c. 66), s. 25 (6); Prudential Assurance Co. v. Thomas (1867), 3 Ch. App. 74, 76 ; 
compare Ottley v. -Gray (1847), 16 L. J. (ch.) 512 ; and title Equity, Yol. XIII., 
p. 57. It in prudent for the company to ascertain, before applying for relief, 
that there really is arliqmte; see Matthew v. Northern Assurance Co. (1878), 9 
Ch. I). 80, per Jess el, M.R., at p. 88. 

[g) Prudential Assurance Co. v. Thomas, supra; see also Ex parte Mersey 
Docks and Parlour Hoard, [1899] 1 Q. B. 546,651, 0. A., and title Interpleader, 
p. 587, jmst. 

(A) See title Chosks in Action, Vol. IV., p. 374; Re Hall (1861), 5 L. T. 
395 ; United Kingdom Life Assurance Co. (1865), 84 Beav. 493 ; Re Webb’s Policy 
(1866), L. R. 2 Eq. 456. 
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skct. 9. to receive the insurance money (i). But now by statute (&) every 
Payment of insurance company, not being a society registered under the Acts 
ClaimB. relating to friendly societies, can pay into court any moneys payable 
“ by them under a life policy in respect of which no sufficient dis¬ 
charge can otherwise, in the opinion of the board of directors, be 
obtained ( k ). 
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against Liability for Accidents to Third 
Persons. 
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1135. Most life insurance companies make it part of their 
business to issue accident policies, that is Lo say, insurances against 
death or injuries occasioned by accident, and numerous com¬ 
panies have been incorporated for the express purpose, in such 
policies the insurance company usually undertakes to pay a certain 
sum to the executors of the assured in case of his death by acci¬ 
dent, and a certain smaller sum in case of disablement, total or 
partial, and to pay a weekly allowance for a given period while he 
is incapacitated from following his usual occupation. An accident 
insurance of this description, being a contract to pay a specified 
sum upon the occurrence of a certain event, is not, it seems, a 
contract of indemnity ( l ); from which it follows that, in cases 
where the assured has a remedy against a third party who caused 
the accident, the doctrine of subrogation (in) does not apply. 

In making the proposal for insurance a declaration is generally 
required from the assured in which, as in the case of a life policy, 
he gives certain particulars and information to enable the insurance 
company to estimate the insured risk (a). 

The rules as to the nature and effect of such a declaration and as 
to the effect of misrepresentation are the same as in the case of a 


(*) Re ffayroik’s Policy (1876), 1 Ch. D. 611, 616; Matthew y. Northern 
Assurame >'o. (1878), 9.» h. 1) 80. 

(A) Life Absuianco Companies (Payment into Court) Act, 1896 (59 Viet, 
o. 8), b. 3; R. S. 'o., Ord. 640, r. 3: Harrison y. Alliance Assurance Co., 
[1903] 1 K. B. 184, C. A. ; Re Wenvjer'e Policy, [1910] W. N. 278 (company 
cannot by moans of an indemnity indirectly obtitiji its costs out of the fund 
in court m violation of R. S. C., Ord. 64o, r. 2); and see title Companies, 
Voi: V., p. 620. 

(l) See Theobald y. Railway Passengers A ssurance Co. (1854), 10 Exch. 45, per 
Aldeuson, B., at p. 53. Nor does the existence of the insurance affect the 
amount lecoveruble from the third party ( Bradbum v. Great Western Rail. Co. 
(1874), 1., R. 10 Exch. 1 ; see title Cajuiieus, Vol. IV., p. 69). 

(m) See pp. 490, 518, ante. 

In) As t» the usual foi tu and contents of the declaration, see Bunyon, Law of 
Life Assurance, 4th ed., p. 145. 
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life policy (o); and, generally speaking, the course of business 
pursued and the legal principles applicable to insurances against 
accidents are the same as those already described in the case of life 
insurance (p). It will be found that the cases decided on accident 
policies turn mainly on the meaning of particular words or claiises 
in those instruments rather than on the application of any general 
rules of construction. 4 

1136. Accident policies give rise mainly to two questions—first, 
has an accident occurred within the meaning of the policy, and, 
secondly, did the death or injury arise from such accident ? As 
regards the latter question, in the absence of words showing a con¬ 
trary intention, the maxim causa proximo, non remota spectator is 
applicable, a maxim which is not peculiar to this branch of insurance 
law, and which has been fully discussed elsewhere (q). Thus, in a 
policy against " death by accident, but excluding injury arising 
from natural disease,” if the assured is drowned owing to his 
being attacked by an epileptic fit, the insurers are liable, because 
the proximate cause of death is drowning, and drowning is held 
to be an accident within the meaning of the policy (r). 

But the maxim in question may bo expressly or impliedly excluded 
by the wordB of the policy. 

Thus, where the insurance is against death “ from the effects of 
injury caused by accident," and the assured dies from pneumonia 
brought on in consequence of an accident, the insurers are liable if 
it appears that the pneumonia was the natural and reasonable 
consequence of the injury (s). On the other hand, where the insu¬ 
rance is against acculont, with an exception of "death arising from 
. . . hernia, erysipelas . . . arising within the s\stem of the 
assured before, or at the time qf, or following ” the injury 
(" whether causing such death directly or jointly with an acci¬ 
dental injury”), if death takes place from erysipelas arising some 
days after an accident, the insurers are not liable (t). Again, 
under a policy against death, "the sole and immediate cause” of 
which should be “ bodily injury caused by violent, accidental, 
external, and visible means,” if deatfh occurs owing to the assured 


(o) See p. 650, ante; Levy v. Scottish Employers’ Insurance Co. (1901), 
17 1. L. It. 229; He Marshall and Scottish Employers' Liability and Central 
Insurance Co. (1901), 85 L. T. 757. 

/>) See pp. 643 et seq., ante. 

'/) See pp. 437, 630 et seq.. ante. 

\r) Wins I >ear v. Accident Insurance Co. (1880), 6 Q. B. D. 42, 0. A. j Lawrence 
v. Accidental Insurance Co. (1881), 7 Q. B. D. 216; compare Reynolds v. 
Accidental Insurance Co. (1870), 22 L. T. 820; and see cSbos cited in note (d), 
p. 668, post. 

(s) Isttt 7 . Railway Passengers Assurance Co. (1889), 22 Q. B. D. 604. A 
policy contained a proviso exempting the company from liability in case of 
death “by poison or intentional self-injury,” amongst other causes. The 
assured by mistake took poison instead of a dose of medicine. It was held 
that, although the death was perfectly accidental, the insurance company were 
not liable (Cole v. Accident Insurance Co. (1889), 61 L. T. 227). 

(t) Smith v. Accident Insurance Co. (1870), L. R. 6 Exch. 302, distinguish, 
mg Fitton 7. Accidental Death Insurance Co. (1864), 17 0. B. (n. 8.) 122 (where the 
hernia which pro76d fatal was directly caused by the accident). 
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straining his heart (which was, without his knowledge, in a weak and 
unhealthy condition) in pushing a drunken man off the premises, 
the sum insured will not be recoverable ( u). On the other hand, 
in a policy 14 against bodily injury caused by violent, accidental, 
external* and visible means,” an injury caused by the assured 
wrenching his knee, in which there was no antecedent weakness, in 
stooping down to pick .up a marble is covered by a policy in 
similar terms (v). 

1137. As regards the former question, namely, what constitutes 
an accident, it does not seem possible to give a completely accu¬ 
rate and exhaustive definition; but, speaking generally, the expres¬ 
sion 44 accident ” denotes an unlooked-for mishap or an untoward 
event which is not expected or designed (w). 

Some violence, casualty, or vis major is necessarily involved (a). 

Thus, in the case of an insurance against death or injury by 
accident, the policy will apply only in cases where something 
fortuitous is the direct and substantial cause of death or injury (6). 
And death is not the loss directly caused by the accident, although 
there are intermediate stages in the patient’s condition ( e.g ., 
erysipelas, septicoomia, or pneumonia), which are pabsed through 
before death ensues upon the accident (c). Death by drowning is 
an accident within the terms of a policy against “accident,” though 
subject to a proviso that no claim shall be made for any injury 
nnless 44 caused by some outward and visible means " ( d ); and 
death occasioned by a fall in stepping out of a stationary railway 


(u) Re Scarr and General Accident Assurance Corporation, [1905] 1 K. B. 387. 

(v) Hamlyn y. Crown Accidental Insurance Co., [1893] 1 Q. B. 750, C. A.; 
compare Martin v. Travellers' Insurance (' o . (1859), 1 F. & F. 505. 

(w) Fenton v. Thorley & Co., Ltd., [1903] A. C. 443 (overruling Hensey v. 
Waite, Lloyd v. Stiyy & Co., Walker v. LdkshaU Coal Co., [1900] 1 Q. B. 481, 
O. A., and Roper v. Greenwood cfc Sons (1900), 83 L. T. 471, 0. A.); Boardrnan 
y. Scott and Whitworth, [1902] 1 K. B. 43, C. A.; Tsmay, Tmne A Co. v. William¬ 
son, [1908] A. 0. 437. It is to be observed that although the above authorities 
and other cases on the construction of the Workmen’s Compensation Acts (for 
which see title Master and Servant) throw useful ligfyt on the meaning of 
the word "accident,” considerable caution must bo used in applying thorn to the 
construction ol accident policies, because tbe doctrine that the proximate cause 
of the loss can alone be regarded is not applicable in all its strictness to cases 
of workmen’s compensation. On this point see Fenton v. Thorley cfc Co., Ltd., 
supra, per Lord Lindlev, at p. 454. 

(a) Sinclair v. Maritime Passengers' Insurance Co. (1861), 3 E. & E. 478, 
485. 

(b) Martin y. Travellers' Inaur&nce Co., supra; Hamlyn v. Crown Accidental 
Insurance Co., supra; tloopery. Accidental Death Insurance Co. (1860), 5 H. & N. 
646, 557, Ex. Ch. * 

(c) Mardorf v. Accident Insurance Co., [1903] 1 K. B. 584 (septicaemia 
supervening upon scratch by thumbnail), and lie Etherington and the Lanca¬ 
shire and Yorkshire Accident Insurance Co., [1909] 1 A. 13. 691,0. A. (pneumonia 
supervening upon fall out hunting); these are strong cases, because the policies 
expressly excluded death from any “ intervening ” cause. Compare Cole v. 
Accident Insurance Co. (1889), 61 L. T. 227; and coses cited in note («), p. 567, 
ante, and note (u), supra. 

(d) Trew v. Railway Passengers’ Assurance Co. (1861), 6 H. & N. 839, Ex. Ch. ; 
Reynolds y. Accidental Insurance Co. (1870), 22 L. T. 820; Winspear v. Accident 
Insurance Co. (1880), 6 Q. B.‘ D. 42, 0. A. ; Harvey v. Ocean Accident and 
Guarantee Corporation, [1905] 2 I. R. 1, 26, 0. A, 
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carriage is covered- by n policy against death by “ railway 
accident ” (e). But death by sunstroke is not death by accident (J). 

On the other hand, in the case of a policy against accident 
sustained by a railway servant “ in discharge of duty in the com¬ 
pany’s service,” incapacity caused by nervous shock arising frbm 
alarm at an apparently imminent railway accident which it was 
the duly of the assured to assist in preventing, and which he in 
fact prevented, is caused by accident within the policy (g). The 
injury must not, however, bo due to a purely voluntary act, 
because in such case it cannot bo regarded as accidental ( h ). 

1138. In order to arrive at the meaning and effect of the con¬ 
ditions of the policy the whole document must be studied, and the 
object of the parties steadily borne in mind(i). Where the 
meaning of the conditions cannot be arrived at by any other means, 
they should be construed strictly against the insurers who issue the 
policy and for whose benefit they are introduced ( k ). Moreover, it 
seems that under a policy against accidental death, death from 
suicide excepted, if the body of the assured is found drowned it 
will be presumed, in the absence of any evidence as to how the 
deceased became immersed in the water, to be a case of accidental 
death within the policy, because there is a presumption of law 
against the assured having caused his own death by what would 
be primd facie a criminal act (l). 

Insurances against railway accidents are often effected by meuns 
of a ticket taken by the passenger at the time he takes his railway 
ticket (hi). 


(e) Theobald v. Railway Passengers Assurance Co. (1854), 10 Exch. 45 (policy 
against death by “ railway accident ”). 

(_/) Sinclair v. Maritime Passengers’ Insurance Co. (1861), 3 E. & E. 478. 

(g) Pugh v. London, Brighton and South Coast llail. Co., [1896] 2 Q. B. 218, 
0. A. 


(/c) Re Scarr and General Accident Assurance Corporation, [1905] 1 K. B. 387 
(voluntary effoit injuring a weak heart). A policy sometimes contains a con¬ 
dition against “wilful or negligent exposure to unnecessary danger.” See 
Walker v. Railway J’assengtrs Assurance Go. (1910), 129 L. T. Jo. 64, C. A. As 
to the presumption fh favour of accident as against suicide, see Harvey v. 
Ocean Accident and Guarantee Corporation, [1905] 2 I. E, 1, 0. A. 

(i) As to a statement in the declaration that the assured is not “ insured or 
proposing to insure ’’ with any other office, see He Marshall and Scottish Emploi/m’ 
Liability and General Insurance Co. (1901), 85 L. T. 757 (where the truth of the 
statement was held to be a condition precedent, to liability). 

(k) Cornish v. Accident Insurance Co. (18S9), 23 Q. B. I). 453, C. A., per Linduky, 
L.J., at p. 456, and see Mardorf v. Accident Insurance Co., [1903] 1 K. B. 584 ; 
He Etherington and the Lancashire and Yorkshire Accident Insurance Co., [1909] 


1K.B 591, 0. A. 

(l) Harvey v. Ocean Accident and Guarantee Corporation, supra, whioh &oe 
as to tho effect of a condition costing upon the claimant the onus of giving 
“ proof satisfactory to th^directors of the cause of death ” ; and see pp. 539, 564, 
ante. 

(m) As to insurances effected by such tickets by the Railway Passengers 
Assurance Co., Bee Railway Passengers Assurance Co.’s Act, 1864(27 & 28 
Yict. c. exxv). As to insurance by coupon in a diary and the burthen of proof 
as to registration according to the condition in the coupon, see General Accident, 
Fire and Life Assurance Corporation V. Robertson, [1909] A. C. 404. News- 

K s and periodical publications sometimes offer free insurances to persons 
or injured who may have a copy of the paper in their possession at the 
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1139. In actions on policies of insurance against accident, just 
as in life insurances, the knowledge of the ag^nt of the olhce may, 
in ' er'ain cases, be imputed to the office, and then the consequences 
will b the same as if the office were cognisant of the fact known to 
the'agent (n), and his conduct, therefore, may operate against them 
by way of estoppel (o). 

1140. Accident policies generally contain a condition requiring 
notice of the accident to be given to the insurance company within 
a prescribed period; and the question arises whether a strict com¬ 
pliance with this requirement is a condition precedent to the 
liability of the company. This is a question depending upon the 
terms of the various conditions of the policy, and no general rule 
of construction can be laid down ( p ). 

Seci\ 2. —Insurance against Liability for Accidents to Third 
Persons ; Employers' Liability Insurance. 

1141. Since the passing of the Employers’ Liability Act, lR80(g), 
anrl the Workmen’s Compensation Act, 1897 (/■), the practice of 


timo. See Revenue Act, 1889 (52 & 63 Viet. c. 42), *. 20, ns to tho stump duties 
puyuble in inspect of such insurances. See furlner as to stamp duty, p 516, 
ante. 

(n) In the somewhat curious caso of liawden v. London, Edinburgh, and 
Glasgow Assurance Co., 11892] 2 Q. 13. 634, C. A., a one-eyed man who hud 
effected an insurance subsequently lost the sight of hi- lcmainiug eye by 
reuson of an accident. II is infirmity was known to the defendant's agent 
when the in-uiance was effected, but he hud not iufeimed the company of it. 
The plaintiff's proposal, filled up by tho agent, stated that he hud “no physical 
infirmity.” Tho court held that he hud sustained complete und irrecovoluble 
loss of the sight of both eyes within the meuniug of the policy, and whs there¬ 
fore entitled to lecover for a total disablement With this case compare linjijar 
V. Hock Life As'-uranee Co., [190-] 1 K. B 516: Lift and Health Assorame 
Assonation v. Y’ule (1904), 6 F. (Ct. of Soss.) 437; Haitianorth v. Luniaslure 
and Yorkshire Insurance Co. (1907), 23 T. L. R. 621 (employers’ liability 
policy). Tho proposul usually contains a statement by the assuied that there 
are no circumstances rendering him peculiarly liable to accidents, as to which 
see Crutkshank v. Northern A indent Insurance Co (1895), 33 Sc. L. R. 134; 
which see also as to tho meaning of*the words “paralysiS" and “no physicc'. 
infirmity ” in the proposal. 

(o) M'MiUan v. Accident Insurance Co , [1907] 8. 0. 484. As to the operation 
of such estoppel, see pp. 407,530,549, ante, and title Estoppel, Vol, X11J., pp. 
386 et seq. 

(/») Compliance with the requirements was held to bo a condition precedent 
in (/amide v. Accident Assurance Co. (1870), 4 I. R. C. L. 204; Patton v. Awi jdoyers 1 
Liabiltty Assurance Corporation (1887), 20 L, R. Ir. 93; Cassel v. Lancashire 
and } orb-shire Accident ‘Insurance Co. (1885), 1 T. L. R. 495; He Williams and 
Thomas and Lancashire and Yorkshire Accident Insutanre Co. (1902). 19 T L. R. 
82 ; not so in Stoneham v. Ocean, Hailnay, and Oeniral Acmlent Insurance Co. 
(1887), 19 Q. B. I). 237; He Coleman's liepvsitortes, Ltd. and the Life and 
Ileallh Assurance Association, [1907] 2 K. B. 798,0. A*(assured not bound where 
the pulicy whs not delivered to him till after rhe date of the uc< ident, at which 
time he was unawure of the condition). Compliance whs waived in Donutson 
V. Emjdoyers' A indent and Live Stick Insurana Co. (1897), 24 R (Ct. of Sosa.) 
681; and nee p. 639, ante. As to conditions generally', see pp. 628, 534, 537, 
ante. 

(9) 43 & 44 Viet. c. 42 ; see title Master and Servant. 

(r) 60 & 61 Viet. c. 37, now leplaced by the Workmen’s Compensation Act, 
1906 (6 Edw. 7, c. 58); see title Master and Servant. 
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infiuring against liability for accidents to third persons has been Sect. 9. 
very largely extended. Under a policy of this description the Insurance 
insurance company undertakes to indemnify the assured against against 
his liability to pay damages and costs in case any peison may Liability 
sustain injury by accident and claim compensation against the e ^ c * 
assured. It is, therefore, a contract of indemnity, to which the doc- statutory 
trine of subrogation is applicable («). With this exception, the same subrogation 
principles which app'y to ordinary accident'insurancos are applicable 
to employers’ liability insurances of thiB description, except, of 
course, so far as they may be excluded or modified by the terms 
of the contract ( t). 

Under the Woi Iimen's Compensation Act, 1906 (a), if an employer 
who is insured against any liability to any workman under that 
stiitute becomes bankrupt or compounds with his c> editors, or, being 
a company, is wound up, the rights of the employer against the 
insurers in tespect of that liability vest in the workman, and there¬ 
upon the insurers have the same rights and remedies, and are 
subject to the same liabilities (not exceeding the liability which 
they would have been under to the employer), as if they were them- 
selv<8 the employer (a). This enactment does not deprive the 
insurer of the right to insist that an award under an arbitration 
clause in the policy is a condition precedent to legal proceedings 
being taken against the insurer by the workman ( b). 


(«) See pp. 490, 618, avte. These policies usually contain express provisions 
giving to the company the conduct of nnv legal proceedings taken against the 
assured, and enabling it to use the assured’s mune for the purpose of enfoicing 
an*' order for costs etc., or any claim or right of indemnity to which he may 
be entitled. 

(t) .8 oath Staffordshire Tramways Co. v. Sickness ami Aciident Assurance 
As* nation, [181111 1 Q 11 402, 4Do, 0. A. (several persons being injured by an 
accident to one vehicle, the injury to each person was “an accident’’ within 
the meaning of the police); and see Captain liny ton's World's Water Show 
Syndicate v. Employers' Lint-titty Assurant ('arporntum (1896). 11 T. I.. R. 384, 
G A. (plaintiffs, proprietors of a show, ejected u policy with the defendants 
by which the latter agreod to repay the plaintiffs all sums for which they might 
become liable for personal injury caused to any person not in the servico of 
the assured hv am ac»idont to the boats usefil in the show owned by the assured. 
A boat owned by the plaintiffs came into collision with a water bicicle which 
was not their property and causid to the person riding it injury for which 
thev had to pm him compensation. It was held that this liability was covered 
by the policy). As to the right of the insurance compam, wheio the premium 
iB based upon the total amount of wages paid, to have an account of such wages, 
see General Accident Assurance Cot/-orulton v. Day (1901), 21 T. L._It. 88. A 
condition requiring the assured to keep n wages book was held, in all the 
circumstances, not to be a condition precedent, though expressly declared to be 
bo, in Bradley v. Esex ami Suffolk Accident Indemnity Society, Ltd‘( 1911), 27 
T, L. R. 156, (This case is understood to be under appeal.*) 

(a) Woikmen's Compensation Act, l‘»06 (G l£<lw. 7, c. 68), s. 6 (1). As to the 
emploi er’s right of indemnity again-t actual wrongdoers, see * hid., s. 6. As to 
the redemption bv a lump sum of the insurers' liability for weekly payments to 
an injured workman, see Assurance Companies Act, 1909 (9 Edvr. 7, c. 49), 
bb. 28. 33. Sched. VIII., (d.) 2; and see titles Companies, Vol. V., p. 623; 
Master and Servant. 

( h ) King v. Phoenix Assurance Co., [1910] 2 K. B. 666, 0. A. 
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Part VI.—Guarantee Policies. 

I 

£142. Policies are sometimes issued guaranteeing the solvency 
of a debtor or the honesty of a person employed (c), and to such 
insurances the satno principles of construction are, generally 
Hpeaking, applicable, as ip the case of other contracts of insurance. 
The ordinary contract of guarantee is not, strictly speaking, a con¬ 
tract uberrim<e fulci {cl). "Whether the contract is avoided by reason 
of concealment of a material fact depends upon the question whether 
such fact is impliedly represented not to exist («). So, generally, an 
invitation to guarantee the honesty of a person in a position of trust 
implies a representation to the surety that the person is honest, 
so far as the employer knows, and the non-disclosure of a fact 
materially affecting his honesty would avoid the guarantee (/). 
Moreover, in the case of a continuing guarantee, if the employer, 
after discovering that the servant or agent is guilty of dishonesty, 
continues the employment without the knowledge and consent of 
the surety, the latter will be discharged of subsequent liability ; for 
the surety, upon learning of the dishonesty, would be entitled to 
put an end to the guarantee (cj). 

A guarantee, however, may be given upon the express condition 
that a full and true declaration is made of all the circumstances 
required to be known as the basis of the contract, in which case a 
misrepresentation or non-disclosure within the meaning of the 
condition avoids the guarantee independently of fraud (It). 

These are the genoral rules relating to ordinary guarantors and 
sureties (t), and though there is no hard and fast line between con¬ 
tracts of guarantee and contracts of insurance, and the rule as to 
uberrima fides is not limited to marine, life and fire insurance ( k ), 
yet contracts of insurance have, speaking generally, several features 
in common, both in their character and the way they are affected, 
distinguishing them from ordinary contracts of guarantee. For 
instance, in contracts of guarantee the creditor does not himself go 
to the surety or represent or explain to him the risks to be run, the 


(c) A policy guaranteeing 1 ho honesty of a servant employed in one capacity 
does not protect the assured against the dishonesty of tlio same servant in 
another capacity ( Cosford Union v. J’vor I.aw and Loral Government Officers 
Mutual Guarantee Association (1910), 103 L. T. 463). 

(d) North British Insurance Co. v. Lloyd (1854), 10 Exch. 523 ; see title 
GUARANTEE, Vol. XV., p. 539). 

(e) Davids v. London and Provincial Mai ine Insurance Co. (1878), 8 Oh. D. 
469; and'see Tlailtm'v. Mathews (1844), 10 01. & Fin. 934, H. L.; and title 
Guarantee, Vol. XV., pp. 540, 541. 

(/) Lee v. Jones (1864), 17 O. B. (n. s.) 482, Ex. Oh.jjoer Blackburn J., at 
pp. 503—606, citing Smith v. Bank of Scotland (18131, 1 Dow, 272, H. L. 

(g) Phillips v. Forall (1872), L B. 7 Q. B. 666; see per Blackburn, J., citing, 
at p. 681, Burgess v. Eve (1872), L. B. 13 Eq. 450,457; Sanderson v. Aston ( 1878), 
L. B. 8 Exch. 73; compare Durham Corporation v. Fowler (1889), 22 Q. B. D. 
394, 423 (where it was thought that Sanderson v. Aston, supra, went too far). 

(h) See Benltam v. United Gnarantie and Life Assurance Co. (1852), 7 Exch. 
744 ; Towle v. National Guardian Assurance Society (1861), 30 L. J. (oh.) 900. 
O. A. 

i t) See also title Guarantee, Vol. XV., pp. 539 et eeq. 
k) London Assurance v. Mansel (1879), 11 Oh. D. 363, 367, 368. 
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policies are 
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viberrimcs 
fidei. 


surety often acting from motives of friendship to the debtor; more* Past VI. 
over, the risk undertaken is generally known to the surety, and the Guarantee 
circumstances generally point to* the view that as between the Policies, 
creditor and the surety it was contemplated that the surety should 
himself asceitain the nature and extent of the risk he was takiAg 
upon himself. 

Whore the circumstances which distinguish a contract of Guarantee 
guarantee from a contract of insurance do not exist, an agreement policies ere 
undertaking the risk of the insolvency of a debtor or the dis- “^^ lycon ‘ 
honesty of a person employed will differ from an ordinary guarantee uberrima 
and will, therefore, generally be deemed to be a contract of insu- fidei. 
ranee, and uberrima fidei, which may be avoided by reason of the 
concealment of a material fact (Q. Moreover, the underwriters 
will be entitled to be subrogated to the rights of the assured against 
the principal debtor, and his sureties, if any; the underwriters and 
sureties not standing in the relation of co-sureties (m). 

1143. A guarantee policy may be avoided not merely on the Guarantee 

ground of concealment and misrepresentation, but also on the 1 

various other grounds on which tho guarantor or surety is discharged on°the game 
in the case of ordinary guarantees; for instance, where the con- grounds on 
tract the performance of which is guaranteed is altered without tho wl »ich ordi- 
consent of the guarantor, or where the creditor enters into a 

binding contract with the debtor to give time for the payment of discharged, 
a guaranteed dobt etc. The doctrine of contribution betweon 
co-sureties applies to guarantee policies (»). 

1144. As in the case of other contracts of insurance, where there Conditions 
are conditions which are made conditions precedent or warranties, precedent in 
their breach renders the policy void. Whether a condition does or pofi™ tee 
does not constitute a condition precedent is a question of construc¬ 
tion, and is to be determined by the same principle as in the case of 

all other contracts ( o). 

(i) See, on this point, the important judgment of Romeii, L J., in Seaton v. 

Heath, Seaton v. Burnand, [1899] 1 Q. 13. 782, C. A. lu this case an action 
was brought upon a prdiev effected on the sqjvoncy of a guarantor. The judg¬ 
ment of the Court of Appeal was overruled in the House of Lords ( Seaton v. 

Burnand, Burnand v. Seaton, [1900] A. C. 135) on a question of fact (there being 
no evidence that the undisclosed matter was material to the transaction), but 
it is to be inferred from the opinions delivered by most of the noble and [earned 
Lords that the non-disclosure of material facts would have had the effect of 
avoiding the policy if the defendants had not been debarred from taking that 


Guarantee 
policy may lie 
avoided also 
on the same 
grounds on 
which ordi¬ 
nary guaran¬ 
tee may be 
discharged. 


[1897] 1 Q. B. 617, and Shaw v. Boyce, Ltd., [1911J 1 Ch. 138, where the docu¬ 
ment in question was held to be a policy; and Be Denton’s Estate, Licenses 
Insurance Corporation and Guarantee Fund, Ltd, v. Denton, [1904] 2 Ch. 178, 
where it was held to be a guarantee and not an insurance; and see title 
Guarantee, Vol. XV., p. «3. 

(m) Parr’s Bank v. Albert Mines Syndicate (1900), 5 Com. Cob, 116; Dane y. 
Mortgage Insurance Co., supra; Finlay v. Mexican investment Co., supra, 

(n) On the subject of the discharge of the surety, and contribution betweon 
co-siiretieB, see title Guarantee, vol. XV., pp. 626, 636. As to contribution, 
see also American Surety Company of New York v. Wnghtson (1910), 103 L. T. 
663 ; and pp. 381 , 636, ante. 

(o) As to rules relating to conditions prefcedent, see title Conthaot, 
Vol. VII., p. 436; and see pp. 628 et seq., ante. The following are the 
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1145. Under a condition that at the expiration of the original 
term the guarantee is to be considered a renewed contract unless 
two months’ notice of terminati6n has been given on either side, 
the assured, not having given Hitch notice, is liable after the expiration 
of the teim to pay renewed premiums (p). 

1146. Where a guarantee policy against dishonesty of an employee 
contains a condition that when any liability has been incurred the 
party entitled to make a claim shall, immediately upon discovering 
or receiving notice that such liability has been incurred, forward a 
statement of particulars, and that the policy is to be void if such 
notice is not sent within six days, the condition is satisfied if the 
assured furnishes the particulars as soon aH he has ascertained 
that the insurers have incurred a liability. He is not hound to act 
on mere suspicion unless the condition requires him to ( q ). 


ciiRefl as to conditions precodont in contracts of guarantee :— lienhnm r. United 
Guarantee an 1 life A-mrnnre Go. (1852), 7 Kxck. 741 (dieted condition as to 
checks on servant), distinguished in Towle v. National Guard tan Assurance 
Societi / (18(51), 80 L. J. (OIJ.) 900,(7. A.; London (fuarantie Co. v. Fearnley 
(lH8i>), 5 App. Cub. 911 (condition as to prosecuting delinquent). But in the 
last-mentioned case Lord Set. lion ve, L C , duforod from ihe other noble and 
learned Lords, and Lord Blackburn also observed (at p. 917, ibid.) that 
there was little or no iiho m arguing on the words used in particular cuses 
or citing particular decisions, the question being in each case what appears 
to be the intention of the contract. 

( p) Nohency Mutual Guarantee Society v. Yorlc (1858), ‘27 L <T (ex ) 487 

(q) Ward v. Law Froj-erty Assurance, and Trust boacty (1850), 4 "VV. It. 
605. 
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„ Damages. 

,, Discovery, Inspection, and Interro¬ 
gatories. 

• 

„ Equity. 

„ Estoppel. 
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gatories. 
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Part I.—In General. 

Sect. 1 .—Nature of Interpleader. 

Definition. 1147. Interpleader is a civil process (a) by which a person in pos¬ 
session of property or owing money which is claimed adversely by 
two or more persons, to one or other of whom alone he is liable ( b ), 
is enabled, subject to certain conditions (c), to be relieved from 
liability to the claimants, or either of them, with regard to the dis¬ 
position of the property or money, by compelling them to bring 
their claims before a legal tribunal for determination at their own 
expense, and thereby securing for himself the protection of the order 
of the tribunal as to the disposal of the subject-matter of the dis¬ 
pute (d). The relief was given to remedy the hardships, to which 
persons who had committed no legal wrong might otherwise be 
subjected, by way of multiplicity of suits, in which they might be 
compelled to hand over the property to one suitor, while having also 
to pay its value to another, one of its most useful applications being 
to relieve sheriffs and bailiffs from some of the difficulties encountered 
by them in carrying out the process of execution ( e ). 

• 

Sect. 2.— Courts having Jurisdiction. 

in general. 1148. Relief by way of interpleader may be given by the High 
ia Court, County Courts (f), the Mayor’s Court iff), the Court of Passage 

of the City of Liverpool (h), and the Salford Hundred Court (i). 

-■* High Court 1149. The common law cohrts from very early times entertained 
applications for relief by way of .interpleader to a limited extent. 
The Court of Chancery open 'd its doors more widely, and the mode 
of seeking relief there by an interpleader bill almost entirely 
superseded resort to the common law jurisdiction {k ). The first 

! a) Se6 title Action, Yol. L, p. 4. 
b) See p. 6815, pbst. 
c) See p. 692, poft. 

, (d) Desborough v. Harris (1856), 5 De G. M. & G. 439, per Lord Cranworth, 

L.O., at p. 465. 

(e) Evans v. Wright (1865), 13 W. R. 468; Discount Banking Oo. of England 
and Wales v. Lambarde, [1893] 2 E. B. 329, C. A., per Lord Esher, M.B., at 
p. 330; see also Thom pson v. Wright (1884), 13 Q. B. D. 632, 634. See title 
Execution, Vol. XIV., pp. 1 ef seq. 

! f) See p. 627, post, 
a) See title Mayor’s Court. London. 

A) See p. 641, post. 

i) See p. 642, post. « 

k ) See title Equity, Yol. XIEL, p. 57. 
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statute relating to the subject, hereafter in this title referred to as 
the Interpleader Act(Z), was passed in 1881 for the purpose of 
facilitating the proceedings, and the jurisdiction given thereby was 
extended by the Common Law Procedure Act, 1860 (m). These 
enactments caused the common law courts to have by far the largfer 
share of the work of giving relief, but the jurisdiction by bill in equity 
continued until the passing of the Judicature Act, 1878 (n). By the 
rules (o) made under the Judicature Act, 1878 (n), the procedure and 
practice in interpleader then obtaining in the common law courts 
was made to apply to all actions and to all divisions of the High 
Court, and the Chancery practice was superseded by that of the 
common law. The Statute Law Revision and Civil Procedure Act, 
1883 (p), repealed the Interpleader Act (q), and all the provisions 
relating to interpleader contained in the Common Law Procedure 
Act, 1860 (r), with one exception (s); and a body of rules (t) was 
promulgated containing provisions similar to those of the repealed 
statutes, modifying the practice of the Court of Chancery and 
prescribing a new procedure in interpleader cases (a). 

These rules, together with the Common Law Procedure Act, 
1860 (a), s. 17, now contain all the provisions with regard to inter¬ 
pleader in the High Court (jb). 


Part II.—Interpleader in the High Court. 

Sect. 1.—Coses in which Relief may he given. 

Stjb-Sect. 1 . — In General . 

(i.) Persona to whom Relief is given . 

1150. Relief by way of interpleader is given to two classes of 
porsonB: — (1) To sheriffs and other officers (c) who are charged 


(Z) Stat. (1831) 1 & 2 Will. 4, c. 38, repealed (with savings) by the Statute Law 
Revision and Civil Procedure Act, 1883 (46 & 47 "Viet. c. 49), as. 3, 7, and 
Schedule (see infra), and hereafter in this title referred to as the “ Interpleader 
Act.” 

! m) 23 & 24 Yict. 0 . 126. * 

n) 36 & 37 Yict. c. 66. 

o) R. S. 0., 1875, Ord. 1, r. 2. 

p) 46 & 47 Viet. c. 49. 

q) Stat, (1831) 1 & 2 Will. 4, o. 58. 

i rj 23 & 24 Yict o. 126, ss. 12—18. 
si I.e., ibid., s. 17. 
t) R. A 0., Ord. 57. 

it) See Webb v. Shaw (1886), 16 Q. B. D. 658, per Mathew, J., at p. 662; 
Dawson v. Fox (1885), 14 Q. B. D. 377, C. A., par Lindl^y, L.J., at p. 379; 
Lyon v. Morris (1887), 19 Q. B. D. 189, per Day, J., at p. 142, and per Wills, J., 
at p. 145; Reading v. London School Board (16861,16 Q. B. D. 686, per Wills, J., 
at p. 690. This must be besne in mind in consulting older cases, many of wh’ch 
Are no longer law. 

(a) 23 & 24 Yict o. 126. 

(&) Lyon v. Morris, supra; Reading v. London School Board, supra; Ex parte 
Mersey Docks and Harbour Board, [1899] 1 Q. B. 546,0. A., per A. L. Smith, L.J., 
at p. 551. In a case under the Interpleader Act (stat. (1831) 1 A 2 Will. 4, 
o. 58) it was considered that the Aot did not extend to the oolonies ( Colonial 
Bank v. Warden (1846), 5 Moo. P. 0. C. 340). • 

(e) The words “ or other officer " in R. S. C., Ord. 57, r. 1 (b) include the lord 


Sect. 2, 
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Sect. 1. 


Cases In 
which Relief 
mar he 
Siren. 


Relief in 
discretion of 
the court, 


Relief now 
given though 
equitable 
title Involved 


with the execution of process by or under the authority of the High 
Court, when a claim is made by any person other than the person 
against whom the process is issued to any money, goods, or chattels 
taken, or intended to be taken, in execution under any process, 
01 to the proceeds of sale of or value of any such goods or chattels (d) ; 
and (2) to other persons, who may be called stakeholders (e), using 
the term in its widest sense, who are under liability for any debt, 
money(/), goods, or chattels^) for or in respect of which they 
are, or expect to be, sued by two or more persons making adverse 
claims thereto ( h ). 

(ii.) Guiding Pi inciple in granting Belie/. 

1151. The guiding principle as to when relief will bo granted is 
that the granting of it is discretionary (i). On the one hand the 
relief cannot be claimed as of right, while on the other, provided the 
applicant fulfils certain conditions precedent (ft), the jurisdiction to 
grant it is not limited by any precise enactment, and tho court is 
left free to exerciso its power when it is satisfied that in the circum¬ 
stances of the particular caso then under consideration it is just 
and proper that relief should be granted ( l). 

(iii.) Where Equitable Title involved. 

1152. Since tho Judicature Act, 1878 (m), the fact that one or 
both of the parties claim the subject-matter of the dispute* under 
an equitable title is no bar to the granting of reliof in all divisions 
of the High Court (n). 

of a manor charged with tho execution of writs within tho manor (Tbholson y. 
Chandler (1841), 9 Dowl, 2 )0), and a receiver of the property of a judgment, 
debtor ( Leoasseur v. Mason and Barry, [1891] 2 Q. II. 73, 0. A.), and in Ireland 
a coroner, who has duties to perform similar to those of a sheriff (see Quinton 
y. Butt (1800), 5 lr. Jur. (n. s.) 130). See also titles Public Authorities and 
Public Officers; Sheriffs and Bailiffs. 

(d) It. S. 0., Ord. 67, r. 1 (b). 

(e) See Matthew y. Northern Assurance Co. (1878), 47 L. J. (CH.) 662, per 
Jessel, M.ll, at p. 6G6. 

(/) It has been hold that a contested claim to the reward advertised for the 
apprehension of a felon was not a fclaim within the Interpleader Act (stat. (1831) 
1 & 2 Will. 4, c. 58) (see note (l), p. 581, an,te) ( Grant y. Fry (1835), 4 Dowl. 
135 ; Allis y. Lee (1835), 5 L. J. (c. r.) 83; but see contra, Gay y. Pitman (1837), 
1 Jur. 775). 

(g) This includes deeds or other papers ( Smith y. Wheder (1835), 3 DowL 
431 ; Walker y. Ker (1843), 12 L. J. (EX.) 204; see Roberta y. Bell (1857), 7 
E. & B. 323); and choses in action ( Robinson y. Jenkins (1890), 24 Q. B. D. 
275, 0. A:). 

(A) R S. C., Ord.’67, r. 1 (a). 

(») Gerhard v. Montague & Co. (1889), 38 W. R. 76; see Be Baker, Nichols 
y. Baker (1890), 44 Cli D. 262, G. A.; Julius y. Oxford (Lord Bishop) (1880), 
5 App. Can. 214, per Lord Sblboiine, at p. 286; R. v. Turner {Judge), [1897] 
1 a B. 445. «■ 

■ (k) See p. 592, posf. 

(!) Gerhard v. Montague <fc Co., supra; Ex parte Mersey Docks and Harbout 
Board, [1899] 1 a B. 546, 551, 0. A. 

(m) 36 & 37 Viet, a 66. 

(n) Duncan y. Cash in (1876), L. R. 10 0. P. 654; Engelbach y. Nixon (1875), 
L. R. 10 0. P. 645 ; Jenkineon y. Brandley Mining Co. (1887), 19 Q. B. D. 668; 
Jennings y. Mather, [1901] 1<K. B. 108, 115 ; Usher y. Martin (1889), 24 Q. B. D, 
272. Pot some time after the passing of the Interpleader Act (atat. (1831) 1 A 2 
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(iv.) Estoppel by Personal Obligation to One of the Parties. 

1153. Th6 entry of the applicant into a contract of bailment, 
agency, or other personal engagement with one of the claimants, 
even though the applicant might be estopped by the contract from 
denying the right of that claimant in an action brought against the 
applicant by the claimant, and even though the relief which can be 
given is not complete (o), is no bar to the granting of relief (p). 
Where there is a question of estoppel, the estoppel may be dis¬ 
regarded and an issue directed between the plaintiff and claimant, but 
the order made should not shut out the plaintiff from asserting any 
claim he may have against the defendant on the estoppel, but should 
leave it open to him to assert that claim if defeated on the issue ( q ). 

(v.) Claims differing in Extent. 

1154. Belief may be granted although the applicant admits 
liability as to part of the claim only (a), and although the claims 
made against him are not co-extensive ( b ). 


Will. 4, c. 58) (boo note (Z), p. 581, ante), relief was denied by some of the common 
law courts to a claimant under an equitable title (see, for examples, Ldngton v* 
Horton (1841), 3 Bear. 464; Barclay v. Curtis (18*21), 9 Price, 661 ; Hurst v. 
Sheldon (1863), 13 0. B. (n. s.) 750; Sturgess v. Claude (1832), 1 Dowl. 505; 
Evans v. Wright (1865), 13 W. B. 468 ; Roach v. Wright (1841), 8 M. & W. 155); 
but this refusal to grant relief was put an end to by the Common Law Procedure 
Act, 1860 (23 & 21 Viet. c. 126) ; see Rnsdm v. Pope (1868), L. R. 3 Exch. 269, 
Biiamwell, B., dissenting ; Banle of Ireland v. Perry (1871), L. It. 7 Exch. 14, 20. 

(o) Robinson v. Jenktns (1890), 24 Q. B. D. 275, C. A.; Rogers, Sons <fc Co. v. 
Lambert •<& Co., [1891] 1 Q. B. 318, C. A., per Lindi.ey, L.J., at p. 326; 
Attenborough v. St. Katharine’s Dock Co. (1878), 3 C. P. D. 450, 455, 457, 459, 
C. A.; Ex parte Mersey Docks and Harbour Board, [1899] 1 Q. B. 646, 0. A., 
per A. L. Smith, L.J., at p. 551. See also titles Agency, Vol. 1., p. 200; 
Bailment, Vol. I., pp. 562,563; Estoppel, Vol. XIII., pp. 406, 407. 

(p) It was formorly the rule in equity thnf a plaintiff in an interpleader suit 
was not entitled to relief wliete ho had incurred a porsonal obligation to one of 
the defendants independently of the question betweon the defendants them¬ 
selves (Cooper v. De Tablet (1829), Taiul. 177 ; Crawshay v. Thornton (1837), 2 
My. & Cr. 1; Patorni v. Campbell (1843), 1 Dow. & L. 397; Hoi/gnrt v. Cutts 
(1841), Cr. & Ph. 197 ; Pearson v. Cordon (1831), 2 Buss. & M. 606 ; Martinius 
v. Helmuth and Schmidt (1815), Coop. G. 245 ; Smart v. Welsh (1839), 4 My. & 
Or. 306 ; Braik v. Doufjlas (1828), 4 My. & Cr. 320, n.; Nicholson v. Knowles 

S , 5 Madd. 47 ; Watts v. Hammond (1855), 3 W. B. 312; but see Smith y. 

i ond (1833), 6 Sim. 10; and Wright y. Ward (1827), 4 Russ. 215, 220). This 
principle was to some extent adopted by the common law courts (Sluncy y. 
Sidney (1845), 14 M. & W. 800; Lindsey v. Barron (IS 18), 6 C. B. 291, 291; 
James v. Pritchard (1840), 7 M. & W. 216; Turner y. Kendal Corporation (1844), 
13 M. & W. 171 ; Baker v . Bank of Australasia (1857), 1 O. B. (n. s.) 515 ; 
Jfarr v. IVard (1837), 2 M. & W. 844; Deller v. Prickeit (1350), 15 Q. B. 1081 ; 
Horton v. Devon (Earl) (1349), 4 Exch. 497) until the passing of the Common Law 
Procedure Act, 1860 (23 Si 24 Viet. c. 126), which enabled, them to disregard 
the equity rule (Meynell v. Angell (1862), 32 L. J. (q. b.) 14; Best v. Hayes 
(1863), 1 H. & C. 718 (auctioneer’s commission), overruling Mitchell v. Ilayne 
(1824), 2 Sim. & St. 63; site also Yates v. Farelrother (1819), 4 Madd. 239; 
Tanner v. European Bank (1866), L. B. 1 Exch. 261). 

(q) Ex parte Mersey Docks ana Harbour Board, twpra. 

(a) Reading v. London School Board (1886), 16 Q. B. D. 686, 689. 

(5) Attenborough v. St. Katharine’s Dock (Jo., supra, per Brett, L.J., at p. 459; 
Exports Mersey Docks and Harbour Board, supra. Tne Court of Chancery for¬ 
merly refused relief where the litigants did not chum exactly the same amount 
of debt or duty ( Moors v. Usher (1835), 4 L. J. (oh.) 205; Diploek v. Hammond 
(1854), 2 Sm. & G. 141; Mitchell v. Bayne (1824), 2 Sim. h St. 63; Olyn y. 
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(vi) Claims tut having a Common Origin. 

1155. The court may entertaia applications for relief, though the 
titles have not a common origin but are adverse to and independent 
of one another (c). 

Sub-Sect. 2.— Stakeholder’s Interpleader. 

(if; Assignment of Debt. 

1156. Provision is made by the Judicature Act, 1873 ( d), enabling 
the person liable in respect of any debt or legal chose in action, 
who has notice of an absolute assignment by writing (e) under the 
hand of the assignor of the debt or chose in action, to commence 
interpleader proceedings where he has also received notice that the, 
assignment is disputed by the assignor or anyone claiming under 
him, or notice of any other opposing or conflicting claim to the 
debt or chose in action. 

(ii.) Wagering Contracts. 

1167. The court in exercising its discretionary power will generally 
refuse relief where the applicant is a stakeholder of money deposited 
with him by parties to a wagering contract, on the ground that the 
stakeholder would have a good defence to an action brought upon the 
contract, and that the law might be evaded if the assistance of 
the court were secured in an indirect way so as to enable the winner 
to recover his winnings as such(/). But this principle does 
not seem to have been always acted upon ( q ), and the extent to 


Duesbury (1840), 11 Sim. 139). This principle was followed to some extent by 
the common law courts (Patorni v. Campbell (1843), 1 Dow. & L. 397; Slaney 
v. Sidney (1845), 14 if. & W. 800; but see Carr y. Edwards (18391, 8 Dowl. 29 
(where an issue was directed between a plaintiff claiming the whole of moneys 
in stakeholder’s hands, and a claimant claiming part only)) until the passing 
of the Common Law Procedure Act, 1860 (23 & 24 Yict. c. 126) (see Best v. 
Ilayes (1863), 1 H. & 0. 718; and see further, p. 586, post). 

(c) Meynelt v. Angell (1862), 32 L. J. (q. b.) 14; Best v. Hayes, supra; see 
also R. 8. 0., Ord. 57, r. 3. It was formerly considered an essential condition 
that the claims should have a common origin, or that there should be some 
privity between them (see James v. Pritchard (1840), 8 Dowl. 890; Turner y, 
Kendal Corporation (1844), 13 M. & W. 171 ; Balter y. Bank of Australasia 
(1857), 1 C. B. (n. s.) 515), but this was put an end to by the Common Law 
Procedure Act, 1860 (23 & 24 Yict. o. 126), s. 12 (repealed). 

(d) 36 & 37 Viet. c. 66, s. 25 (6). 

(e) See title Cuoses in Action, Vol. IV., p. 367. This remedy is an alterna¬ 
tive one tp payment into court in conformity with the provisions of the Acts 
for the relief of trustees; see title Tbusts and Trustees. 

(/) Jpplegarth v. Colley (1842), 2 Dowl. (n. 3.) 223 (trotting match, stakos 
deposited by claimants, Held, applicant had a good defence to action brought 
against him by one of the parties, and, therefore, could not interplead); Shoolbred 
v. Roberts, [1900] 2 Q. B. 497, 0. A., per Vaughan Williams, L.J., at p. 501, 
per Romer, L.J., at p. 503 (billiard match; relief granted by court below, 
acquiesced in by Court of Appeal on ground that the only question at issue was 
between a bankrupt and his own trustee in bankruptcy, where the former was 
endeavouring to set up against the latter the illegality of the title by which he 
himself became entitled to the money in question! 

(g) See Dowson v. Macfurlane (1899), 81 L. T. 67, 0. A. (trotting match 
where the claimants were the depositors of stake, both claiming to have won. 
Held to be a uroper case for belief). This case Beems out of harmony with the 
dicta in Bhoolbrea y. Roberts, supra. 
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which it applies appears to be doubtful. It is submitted that where Saar, b 

both of the claimants are the pasties to the contract and the object Cases la 

of the interpleader is to obtain the decision of the court as to which Belief 
which of them is entitled to the stakes deposited, the court should be 

refuse relief, but that there is no objection to it being granted in sflvwi. 
cases where both the claimants are not the parties to the contract, 
and the illegality of the transaction is seb> up against a party who 
was not privy to it ( h). 

(iii.) Unliquidated Damages. 

1158. Where either of the claims is substantially one for unliqui- Unliquidated 
dated damages the case is outside the scope of interpleader, but where images, 
the main subject of the dispute is specific goods or money the 
existence of a claim for damages will not in itself bar the applicant 

from obtaining the relief sought (i). 

(iv.) Interpleader by Garnishee. 

1159. Where a garnishee order absolute has been made attaching No inter- 

a sum of money in the hands of the garnishee for the payment ofc P ,eflC *« r afler 
a judgment debt, and a claim is made to the same sum by another order 81$6 
claimant, the garnishee cannot interplead, but is bound to comply absolute, 
with the terms of the order, by which lie is protected (/e). 

(v.) Applicant must not be liable to loth Claimants. 

1160. It is of the essence of interpleader that the applicant should Applicant 

be liable to one or other only of the claimants in respect of the one 

same thing which is the subject-matter of the proceedings (£), and 0 'f a the parties 
relief has been refused in circumstanced where the applicant was or only, 
might be liable to both (m). Subject to the power of the court at 

the present day to grant relief although the claims are not 
co-extensive and the applicant denies liability in part to either 
claimant (n), this principle still holds good (o). 

(vi.) Subject-matter must be in Possession of Applicant. 

1161. It is essential that the applicant for relief should be in Subject- 
possession of the subject-matter of the dispute where the claim is pr^ e r d °n g8 

(7«) See Bhoolbred v. Roberts, [1900] 2 Q. B. 497, C. A., per HOMER, L.J. See MMOMiouof 
also title Gaming and Wagering, Vol. XV., p. 271. the applicant. 

(*) See T Valter v. Nicholson (1838), 6 Dowl. 517; Wright v. Freeman (1879), 

48 L. J. (q. b.) 276; Ingham v. Walker (1887), as reported in 31 Sol. Jo. 271; 
end compare Attenborough v. St. Katharine's Dock Co. (1878), 3 0. P. D. 450, 0. A. 

(ft) Randall v. Lithgow (1884), 12 Q. B. D. 525. See, however, Rjchter v. 

Laxton (1878), 48 L. J. (Q. B.) 184, where an issue was ordered in special circum¬ 
stances, and Ndson v. Barter (1664), 10 Jur. (n. s.) 832. As tt» the determination 
of questions before order absolute where the garnishee disputes liability or 
there are adverse claims, sop title Execution, Vol. XIV., pp. 98, 99. 

(1) Crawford v. Fisher (1842), 1 Ilare, 436, 441. 

\m) Farr v. Ward (1837), 2 M. & W. 814; Cochrane v. O'Brien (1845), 2 
Jo. Lat. 380, 388. 

(n) See p. 583, ante. 

(o) See Victor SShne v. British and African Steam Navigation Co., Ltd., 

[18881W. N. 84; Sablicich v. Russell (1866), L. E. 2 Eq. 441; Creatorsx v. Shackle, 

[18951 2 Q. B. 249 (where two auctioneers claused commission in respect of 

the sale of the same nouBe, and it was held that interpleader would not lie as , 

the claims were not for the same thing). See p. 586, post. 
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Shot. l. for a specific article or fund, since he has to satisfy the court that 

Cases In he is willing to pay or transfer it into court or to dispose of it as 

which Belief the court may direct (p). Where he has parted with the posses- 
may be sion he may be denied relief even though he undertakes to pay 

fl Yqn> over the value to the party found to be entitled (q). So also if, 

after receiving notice of adverse claims to goods, he sells them, and 
disposes of a portion of the proceeds in accordance with the direc¬ 
tions of one of the parties, he may disentitle himself to relief (a). 

(vii.) Action must be Pending or Expected. 

Litigation 1162. To entitle a stakeholder to relief it is essential that he is, or 
must be either eX p 0 ots to be, sued by two or more parties (b). It is not necessary 

threatened. that he be actually sued (c), but there must be some real founda¬ 

tion for the expectation. A mere anticipation, without any intima¬ 
tion having been received, is not enough ( d ). Where, there¬ 

fore, the applicant knows that the rival claims are about to be 
settled by litigation between the claimants he cannot get relief 
by interpleader (c). So also where the allegation that an action 
is threatened is known to be groundless, interpleader proceedings, 
if commenced, may be dismissed with coobs (./). 


The claims 
must be teal 
and adverse*. 


(viii) Necessity oj Real and Adverse Claims. 


1163. To entitle a stakeholder to relief it is essential that the claims 
made upon him should be at least two in number and should be 
adverse \g). The conflict between the claimants must be a real 
one, so that whore the applicant is not under any obligation to one 
of the claimants (h), or whero he can, without incurring any 
liability, pay the subject-matter of the olaim to one of the 
claimants (i), he is not entitled to relief. A mere pretext of a 
conflicting claim is not sufficient, and the court must be satisfied 
that there is a question to be tried ( k ). The claims must be adverse 
in the sense of being claimB to the whole or part of the same money 
or goods or thing. They may arise out of the same transaction 
and still be so different as to prevent relief being granted ( l). 


( p) See p. 504, post. 

(q) Barrett v. Anderson (1816), 1 Mer. 405 ; Mexix y. Bell (1883), 6 Sim. 175. 

(а) Poland v. Coall (1873), 7 I. E 0. L. 108. 

(б) R. S. 0., Ord. 57, r. 1 (a). 

(c) I bid.; Morgan r. Marsack (1816), 2 Mer. 107. 

{d) Harrison v. Payne (1836), 2 Hodg. 107; and Sharpe y. Redman (1837), 
Will. WoU. & Day. 375 (where, it waa held that something more muBt appear 
on the affidavit in support of the application than that some third party was 
expected to sue where uo intimation of such an intention had been given, and 
it was not a necessary consequence of the facts that he should buo). 

(e) Dipioek v. Hammond (1854), 6 De G. M. & G. 320, 0. A. 

(/) Cook v. Rostlyn [Earl) (1861), 3 Gifl. 175. . 

. fa) R. S. 0., Ord. 57, r. 1 (a). 

lh) East India Co. v. Edwards (1811), 18 Yes. 376; Wright y. Ward (1827), 
4 Russ. 215; Olynn v. Locke (1842), 3 Dr. & War. 11. 

(») Myers v. United Guarantee and Life Assurance Co., United Guarantee 
ana Life Assurance Co. v. Cleland (1855), 7 De G. M. & G. 112, 0. A., per 
Turner, L. J., at p. 127; see Cook y. Rostlyn ( Karl) (1861), 3 Gift. 175; Dtsbormigh 
v. Harris (1855), 5 De G. M, & G. 436, 455 (mortgagor and mortgagee). 

Of) Cochrane v. O’Brien (1645), 2 Jo. & Lat. 380, 389. 

(1) Greatorez y. Shackle, [1895] 2 Q. B. 249. 
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(iz.) Examples of Relief. 

1164. Belief has been given to* the obligor of a bond when sued 
by executors of a will, when a claim was also made by trustees for 
a legatee under the will (m) ; to executors of a debtor when the whole 
debt due was claimed by one party, another claiming a part of it, 
and a third claiming in respect of a lien for costs (n); to a tenant 
for life where conflicting claims were made as to a charge on his 
interest («); to acceptors of a bill of oxchange sued by the holder 
after notice from a third party not to pay on the ground of 
fraud (p); where actions have been brought against an acceptor 
by two persons claiming to be lawful owners of a bill ( 9 ), or 
where the proceeds of sale of a ship in the form of a bill of 
exchange in the hands of a third party wore claimed adversely by 
two claimants (?•); to warehousemen or wharfingers sued by the 
holder of a warrant for delivery of goods, after notice by the con¬ 
signor not to deliver on the ground of fraud or other grounds (a) ; 
to a debtor, sued by the assignee of debt after notice of adverse 
claim from the trustee in bankruptcy of the assignor (t); to brokers, 
where goods or tbe proceeds of their sale were claimed adversely ( 0 ); 
to a purchaser of goods, sued by assignees of the seller, a factor for 
sale, who became bankrupt subsequently to the sale, and a claim was 
made by the consignor of Lhe goods to the factor (b ); to bankers 
after receipt of notice by a person alleging himself to be the 
husband of a depositor, not to repay the money to her, and of notice 
by the depositor that Bhe disputed the marriage and had instituted 
criminal proceedings (c), and where the deposit was made by a 
married woman representing herself to be a widow, and claims wore 
made by her husband and a transferee (d); to insurance companies 
where the policy moneys were claimed*by two or more claimants ( e ); 


(wi) Wright V. Ward (1827), 4 Hubs. 215. 

(«} Jones v. Thomas (18.74), 2 Sin. & 0 . 180. 

(o) Vyvyan v. Vyvi/a-i (1861), GO IJeav. Go. 

(p) Gerhard v. Montague Go. (1889), 88 W. It. 76 . 

(q) llegan v. Serle (ltMO), 9 Dowl. 193. * 

(r) Gibbs v. Gibbs (1858), 0 W. It. 415. 

(a) Attenborough v. St. Katharine's Duik Go. (1878), 3 0. 1\ D. 450,0. A. Poe 
also Mason v. Hamilton (1831), 5 Sim. 19; Craw shay y. Thornton (1837), 2 My. 
& Cr. 1 ; Ex parte Mersey Docks and Harbour Board, [1899] 1 Q. U. 516, 0 . A. ; 
lie Rothschild Frfres v. Morrison, Kelceivir.h Co., La Bangue de Paris et des 
Pays Bas v. Same, La Bangue de Frame y Same (1870), 24 Q. 13. D. 750, 0. A. 

(i) Re Hilton, Ex parte March (1892), G7 L. T. 591. 

(a) Suart y. Welsh (1839), 4 My. & Cr. 305; see Urailc y. Douglas { 1828 ), 4 
My. & Cr. 320, n. , 

"j) Johnson y. Shaw (1842), 4 Man. & G. 916. 

;) Grellin v. Lcyland (1842), 6 Jur. 733. 
i) Costello y. Martin (1827), 15 W. B. 648. 

(e) Fenn v. Edmonds (1846), 5 Hare, 314; Prudential Assurance Co. ▼. Thomas 
(1867), 3 Oh. App. 74; Re Ilaycodc's Policy (1876), 1 Oh. D. 611, 616. In 
Desborough y . Harris (1855), o De G. M. & G. 439, it was held that a bill of inter¬ 
pleader would not lie by an insurance company against the assignee for value 
of a policy taken out by the asaiguor on the life of another by whom on the death 
of the assured the moneys were daimed, and againBt the omrial assignees of the 
assignor who had since become bankrupt, because the assignor had no title 
and the title of the assignees in bankruptcy was subordinate to that of the 
assignee for value, It has been held that a bill of interpleader in equity by the 
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Cases in 
which Relief 
maybe 
Given. 

Relief under 
the Inter¬ 
pleader Act. 


Landlord's 
right to rout 
owing by 
execution 
debtor. 


to stockbrokers, transferees for sale, of shares claimed by a 
person other than the transferor if). 

Sub-Sect. 3.—Sheriff Interpleader. 

(L) In General. 

1165. No substantial relief was afforded to sheriffs (g ) by way of 
interpleader until after the passing of the Interpleader Act (h). 
Even then the common law courts were not disposed to encourage 
applications by sheriffs, and at first were disinclined to allow them 
costs, as they were considered to be sufficiently assisted by the 
indemnity afforded to them ( i ). They were warned, too, that appli¬ 
cations under the Interpleader Act (h) would not be considered as 
a matter of course, but that it was their duty to make careful inquiry 
into the matter, and that it was only when there were conflicting 
claims which they could not decide for themselves that they were to 
seek the assistance of the courts (k). In considering the earlier 
cases decided under the Interpleader Act (h) this leaning must be 
borne in mind, since, in some respects, the present practice is almost 
the very reverse to that originally prevailing. But on the other 
hand, there are circumstances under which the court may still 
refuse to exercise its discretionary power in the sheriff’s favour. 

(ii.) Claim by Landlord. 

1166. A sheriff who, in levying process, is met with a claim by 
the landlord for rent, cannot interplead unless the landlord is first 
paid (1); nor does interpleader lie under any conditions to deter¬ 
mine the rights of the execution creditor and the landlord claiming 
rent, sinco the landlord does ,not claim any goods, chattels, or their 
proceeds, as being his own property (/«). Interpleader may, however, 
lie where fraud or collusion between the landlord and the execution 
debtor is alleged (n). Where the goods seized do not belong to the 


captain of a ship would not lie where suits had been instituted in the Court of 
Admiralty on the ground, inter alia, that the proceedings were not against tho 
captain, but against tho ship. 

(/) llobmton v. Jenkins (1800), 24 Q. B. D. 275, C. A.; see Sablicich v. 
Bussell (1866), L. B. 2 Eq. 441; out see contra. Lowe v. —- (1818), 3 Mudd. 
277. - 

As to sheriffs generally, see title Sheriffs and Bailiffs. 

Stat. (1831) 1 & 2'Will. 4, o. 58. 

Crain v. Sheldon (1835), 3 Dowl. 640. 

, Bishop v. Hinxman (1833), 2 Bowl. 166, 167. 

(£) Landlord and Tenant Act, 1709 (8 Anne, o- 18), s. 1; Clarke v. Lord 
(1833), 2 Dowl. 55, 227 ; Haythorn v. Bush (1834), 2 Dowl. 641; see Lawson v. 
Carter, [1894] W. N. 6 ; Cropper v. Warner (1883), Cab. & El. 152. As to the 
landlord’s right to payment of rent before removal 4>f the goods, see Hughes v. 
Smallwood (1890), 25 Q. B. D. 306, per Lord Coleridge, O.J., at p. 308; and 
titles Distress, Vol. XI., pp. 174 et seq.; Execution, Vol. XIV., pp. 53 
et teg.; Landlord and Tenant. As to the effect of outstanding rent upon the 
sheriff's right to levy, see title Execution, Vol.*QQV., pp. 51,53. As to the 
landlord’s right when bankruptcy supervenes, see titles Bankruptcy and 
Insolvency, YoL II., pp. 291, 292; Distress, VoL XI., p. 176. 

(m) Bateman v. Farnsworti* (1860), 29 L. J. (EX.) 365. 

(n) 'looks ▼. Finley (1821), Bowe, 426 ; see Nixon v. Wtlkt (1859), 4 It. 
Jur. (N. 8.) 242. 
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tenant, but are the property of a claimant, and the sheriff pays over a Sect. i. 
part of the proceeds of the sale tp the landlord who claims his rent, Cases in 
instead of paying the whole of the proceeds into court under the order which Belief 
for sale, he may have to pay it again to the claimant on the latter be 
establishing his claim upon the trial of the issue, as payment to the g * Ten ‘ 
landlord of the execution debtor is no answer to the claimant (o). 

(iii.) Claim by Mortgagee. 

1167. Under the Interpleader Act it was held that the sheriff was Mortgagee in 
not entitled to interplead where he had seized growing crops on P 08ses8ion - 
land in the possession of a mortgagee, since the mortgagee’s claim 

was paramount to that of the execution creditor, and there were 
therefore no conflicting claims ( p ). But this does not apply to a 
mortgage of chattels by way of a bill of sale (q). 

(iv.) Partnership Property. 

1168. Interpleader proceedings do not lie where the property in Partnership 
dispute is partnership property and the claim involves the taking of P r0 P ert 7- 
accounts (r). 

(v.) Withdrawal by Sheriff. 

1169. Where the execution creditor gives notice to the sheriff or Sheriff may 

his officer that he admits the claim of the claimant, the sheriff may ,£ 

thereupon withdraw from possession of the goods claimed, and creditor 
may apply for an order protecting him from any action in respect admits tho 
of the seizure and possession ( s ). Where, however, without any clai,n - 
such admission by the execution creditor, the sheriff on meeting 

with a claim either withdraws without seizure (f), or seizes and then 
withdraws simply (a), or delivers over all or part of the goods (b) 
or pays over the proceeds to one -of tho parties (c), he may be 
refused relief, nor will an offer to bring the amount into court 
necessarily entitle him to the relief ( d). 


(o) WTii'te v. Bmstead (1853), 13 0. B. 304. 

(p) Bishop v. llinxman (1833), 2 Dowl. 166, 167 (where the sheriff had to 
pay the costs, as it w|s held he had no grounds for coining to the court for 
relief); see also Murdock v. Taylor (1840;, 8 Scott, 604 (where a defendant 
was sued for rent and was given notice by a mortgagee not to pay the rent 
to the plaintiff: on the mortgagee declining to appear, the court ordered 
each party to pay his own costs of the application for relief). 

(q) See title Bills or Sale, Yol. III., p. 62; and p. 604, post. 

hr) Holmes v. Mentxe (1835), 4 Dowl. 300; Anon., [1875] W. N. 204; see 
Btbb v. Brooke & Sons, [1894] 2 Q. B. 338; and title Partnership. 

(a) E. S. C., Ord. 57, r. 16 a. It was formerly held that where a sheriff had 
seized goods which were claimed by a third party, and the execution creditor 
admitted the claim and withdrew his execution, the Bharifl was not, entitled 
to apply for relief for the mere purpose of protecting himself from an action, 
since, having withdrawn from possession, the whole matter was at an end 
(Moore v. Hawkins (1894j*, 43 W. B. 235, following Kirk v. Almond (1832), 
2 L. J. (EX.) 13; Sodeau v. Sharey (1896), 74 L. T. 240, C. A.). 

(f) Holton v. Guntrip (1837), 6 Dowl. 130. 

(a) Crump v. Day (1847), 4 0. B. 760. 


Braine v. Hunt (183ij, 2 Dowl. 391 (delivery to olaimant). 

Scott v. Lewis (1835), 4 Dowl. 259 (puyment to execution creditor); Anderson 
V. vcdloway (1832), 1 Dowl. 638 (payment to claimant); see Cropper v. Warner 
(1883), Oab. & El. 152. • 

(d) Inland v. BusheU (1836), 6 Dowl. 147. 
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(vi.) Difficulty anting from Sheriff» own Act. 

1170. Where the difficulty arises from the sheriffs own wrong¬ 
doing the court may refuse him relief (e). Thus, where he haB 
seized goods which he knew were not the goods of the execution 
debtor (/), or which were in the custody of a receiver appointed by 
the court (y), relief will not be given, though it would be otherwise 
where the sheriff has made an honest mistake (h). Where the 
sheriff is guilty of negligence in not having a deputy for the receipt 
of writs, he is only entitled to relief upon the terms of remaining 
liable to the execution creditor for any loss he may sustain by such 
negligence ( i ). 


(viL) Under-Sheriff acting for Claimant. 

1171. An under-sheriff who is a solicitor cannot act as such on 
behalf of a claimant as against an execution creditor, but the fact 
that he has directed a claim to be made on behalf of a claimant for 
whom he had pieviously acted as solicitor is not sufficient, in the 
absence of collusion, or dishonest conduct, or anything to prejudice 
the execution creditor, to prevent relief being given (/c). Where, how¬ 
ever, the under-sheriff postpones execution of the process entrusted to 
him, in order that other creditors for whom he has formerly acted 
as solicitor may take bankruptcy proceedings, or gives information 
to other creditors for whom he has acted, which may have the 
effect of defeating or delaying the execution creditor’s rights, the 
sheriff may still be disentitled to relief ( l ). Where the under¬ 
sheriff is himself the execution creditor or his partner, he is not 
entitled to interplead (m). 

(viii.) Necessity of Real and Adverse Claims. 

1172. It is necessary that the claim made by the third party be 
a real one(n). Mere alarm that a claim will be made is not 
sufficient (o), nor iB mere notice that bankruptcy proceedings have 
been commenced (jj). But a sheriff may be entitled to relief 
although the claim is obviously bad, unless the execution creditor 
will indemnify him (g); so, also, if the claim by the claimant be not 

(e) See the dictum of Kindersley, V.-O., iu Tvfton y. Harding (1859), 6 Jur. 
(n. s.) 116, and Winter y. Bartholomew (1850), 11 Exch. 704 , per Aldeiison, B., 
at p. 708. 

(f) Tufton v. Harding, supra; Lewis v. Jones (1836), 2 M. £ W. 203. 

\g) Russell v. East Anglian Rail'. Co. (1850), 3 Mac. & GK 104. 

[h) Smith v. Critchfleld (1885), 14 Q. B. D. 873, C. A., per Bristt, M.B., at 
p. 878 ; Winter v. Bartholomew, supra; see Dalton y. Furness (I860), 35 Bear. 
461 ; and p. 603, post. 

(r) Brackenbury v. Laurie (1834), 3 Dowl. 180. 

(h) Holt v. Frost (1858), 3 H. & N. 821. Formerly sristrioter practice prevailed 
{ilia., per Pollock, C.B., at p. 824). 

(l) Duddin ▼. Long (1837), 3 Dowl. 139; Cox v. Balne (1845), 14 L. J. (q. b.) 
95; and see further, pp. 592, 593, post. 

( m) Ostler v. Bower (1835), 4 Dowl. 605. * 

(n) Compare p. 586, ante. 

(o) Isaac y. Spilsbury (1633), 2 Dowl. 211. 

ip) Bently y. Hook (1834), 2 Dowl. 339. 

(q) Allen, y. Evans (1833), 3 L. J. (ax.) 63. 
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adverse in the sense that he claims tho money or goods as belonging i< 

to him(r). Questions of priority of time between different execu- Cases in 
tion creditors are not such claims as would entitle a sheriff to which Relief 
interplead (s), but where there is in addition to the question of 

priority a claim against both execution creditors, relief may be -_ 

given (a). 


(is.) Actual Seizure not necessary. 

1173. Relief may be given when the money, goods, or chattels are 
“ taken or intended to be taken ” ( h ) in execution under any 
process (c). _ _ or goons 

The fact that the goods, money, or chattels are in the possession actually 
of the execution debtor’s trustees under a deed does not prevent 8eizod * 
a sheriff from applying for relief (d). 


Relief may 
be given 
though money 
or goods not 


(x.) Subject-matter of Interpleader. 

1174. The sheriff may apply for rolief by way of interpleader where sheriff may 
a claim is made to any money, goods, or chattels, taken or intended interplead 
to be taken in execution, under any process, or to the proceeds or ^ongh paid 
value of any such goods or chattels (e). claimant. 

Where the claimant pays out the sheriff under protest, the money 
so received by the sheriff is “ tho proceeds of goods taken in execu¬ 
tion,” and may well be within the words “money taken in 
execution ” (f). 


(r) Smith v. Saunders (IS 1 /?), 37 L. T. 3139 (where an execution was issued by 
the defendant in nn original action for costs, andafterwaids the sheriff was sued 
by him for the fruits of the execution and for the return to the writ, while the 
plaintiff in the original action claimed the monoy m tho sheriff’s hands to satisfy, 
quantum, eufiiaat, a judgment debt he Jjari against the defendant. Ifold, 
that the plaintiff was simply the creditor of defendant for a different amount in 
a different matter, and that the interpleader would not lie). So far as the 
decision deponded upon the difference in the amounts this case is no longer law 
(see p. 583, ante). 

(*) Salmon v. Jama (1832), 1 Dowl. 309 (where during the timo the shorilT was 
alieady in possession for one execution creditor he received other writs and 
notice that the first execution creditor was not entitled to all tho goods); Day 
v. Waldodc, Lawrence v. Same (1833), 1 Dowl. 523 (whole the question was 
as to.which of two writs tho sheriff ought to have first seized under); sno 
Bouiyer v. Pritchard (1822), 11 Price 103: Blennerhassett v. Scanlan (1820), 2 
Mol. 539. 

(a) Slouman v. Back (1832), 3 B. & Ad. 103. 

(b) The words quoted are those of B. S. 0., Ord. 57, r. 1 (b), and are 
taken from the Interpleader Act (etat. (1831) 1 & 2 Will. 4, c. 58) (see note (/), 
p. 581, ante), under whioh it was hold that where the sheriff went with the 
intention ox levying, and was met by a claim, he might, in man f oases, be 
justified in coming to the court for relief before he put himself in peril by an 
actual seizure, which might subject him not only to an aotion for the value 
of the goods, but also to damages for taking them (Day r. Carr (1852), 
7 Exch. 883, per Pollock, C.B., at p. 886). In Lea v. Ihssi (1855), 11 Exch. 
18, the court considered that where the facts showed an intention to seize, the 
court might exercise its power, but that, as a rule, its exercise would be limited 
to oases m which great injustice would be done if the sheriff were not allowed 
to interplead before actual seizure. 

(e) R. 8. 0., Ord. 57, r. 1 (b). 

(a) Alim r. Gibbon (1833), 2 Dowl. 292. 

(«) R. 8.0., Ord. 67, r. 1 (b). * 

(/) Smith v. Criltchfield (1885), 14 Q. B. D. 873, O. A 
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(xi.) Sheriff not compelled to Interplead, 

1175. A sheriff is not obliged *to interplead where an adverse 
claim made to the goods Beized is disputed by the execution 
creditor. Thus where the sheriff seized goods, and, upon a third 
person claiming them under a bill of sale, withdrew from possession, 
although, had the goods been sold, they would have realised more 
than sufficient to pay the claimant, it was held that the sheriff was 
entitled to withdraw, and was not compelled to interplead, and that 
the statute (g), which gave a power of sale to the court, had not 
made any difference in the sheriff’s duties in this respect ( h ). 


Sect. 2. —Conditions of Relief. 

Sub-Sect. 1 . — No Interest. 

1176. Certain conditions precedent have been attached to the 
granting of relief to an applicant, whether stakeholder or sheriff. 

The applicant must satisfy the court that he has no personal 
interest in the matter in dispute other than for charges or costs ( i ), 
that he iB in a real position of impartiality between the claimants (k), 
and that he is in a position and willing to dispose of the subject- 
matter of the dispute as the court may dire ,t. 

1177. The former condition was at one time successfully pleaded 
against an applicant who was liable as the maker of a promissory 
note, on the ground that it was a matter of interest to him to know 
to whom he waB to pay over the money (l). So, also, it was said 
that where the applicant had entered into a contract with one of the 
claimants, or claimed in respect of a lien, ho was interested in the 
subject-matter of the suit (m). At a later period, however, relief 
was allowed, although the applicant had a lien for freight and 
storage, or warehouse charges or commission, on the subject- 
matter in dispute (n), or was agent to or bailiff of one of the 
claimants (o). 

To bar an applicant at the present day he must have in some way 


(a) Common Law Procedure Act, 1860 (23 & 24 Yict. o. 126), a. 12 (repealed 
aud replaced now by B. 8. C., Ord. 57, r. 12). 

( h) Scarlett v. Hanson (1883), 12 Q. B. D. 213, 0. A.; see London and 
Bristol Mercantile Banking Co. v. Phillips (1907), Times, 21st December, where it 
was held that the sheriff was not bouud by the expression of his intention to 
interplead. 

(t) R 8. 0., Ord. 57, r. 2 (a ); Mitchell r. Hayne (1824), 2 Sim. & St. 63; Moore 
v. Usher (4835), 7 Sim. 383. 

“■ (fc) R. S. 0., Ord. 57, r. 2. As to the filing of an affidavit by the defendant 
in answer to that of the plaintiff, see Manby v. Robinson (1869), 20 L. T. 385, 
0. A. 

(1) Newton v. Moody (1839), 7 Dowl. 582. * 

\m) Baker v. Bank of Australia (1857), 1 0 B. (n. s.) 515; Braddick v. Smith 
(1832), 9 Bing. 84; Crawshay v. Thornton (1837), 2 My. & Or. 1; and see p. 683, 
ante. 

(n) Cotter v. Bank of England (1834), 2 Dowl. 728r* Harwood v. Botham (1832), 
l L. J. (ex.) 180; Attenborough v. St. Katharine's Dock Co. (1878), 3 0. P. D. 
460, 0. A.; Best v. Hayes (1863), 1 H. AO. 718, overruling Mitchell v. Hayne, 
supra; see YoiAset. Farebrothef (1819), 4 Madd. 239. 

(o) See p. 683, ante 
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identified himself with one of the claimants in the sense that it 
rffttos a difference to him which party succeeds, although he will 
not be refused relief merely because he has a natural affinity for one 
side, rather than the other. Where the applicant has taken 
an indemnity from one of the claimants (p), or where he Has 
entered into an agreement with one of them, the effect of which is 
that he will have to pay over less if that party succeeds ( q ), he has 
by his interested conduct precluded himself from obtaining relief 
by way of interpleader. The objection that the applicant has 
taken an indemnity from a claimant cannot, however, be raised by 
that claimant (r). 

It is a matter of common practice for the costs and charges of 
an applicant, whether sheriff or stakeholder, to* be payable out of and 
be made a first charge upon the subject-matter of the dispute (*)• 

Sub-Secjt. 2 .—No Collusion. 

1178. The second condition is that the applicant does not collude 
with any of the claimants (t). It is difficult to draw a clear line 
between interest and collusion. The terms are frequently used 
together,and the definition of collusion, now accepted and followed,* 
is one which necessarily implies some identification of the interests 
of the applicant and a claimant. “ Collusion ” as Used in the rule 
does not necessarily imply anything morally wrong. It means 
playing the same game as one of the parties (a). Therefore, where 
the applicant has bound himself with one of the parties to do 
whatever he properly can to defeat the claim of the other, he is 
colluding with that party (b). The trial between the two claimants 
is thus no longer a contest between two claimants, whom the appli¬ 
cant leaves to fight out their disputes, but it is a contest in which 
one of those combatants has the weight, interest, and influence of 
the applicant himself (c). 

Where the applicant has placed himself in the position of 
being sued at the request, and with a view to the interest, of one of 
the claimants, he is colluding with him within the meaning of the 
rule, though not in any offensive sense of the word ( d ). 

(j>) Tucker v. Morris (1832), 1 Dowl. 639; comparo Gladstone v. White (1836), 

1 Hodg. 386; Thompson v. Wright (1884), 13 Q. B. D. 632; the dictum of 
Williams, J., at p. 634, ibid., as to the rule relating to collusion is not now 
good. There are old cases in which it was held that tho sheriff was entitled 
to interplead notwithstanding that ho had asked for or had refused an indemnity 
(Levy V. Champneys (1834), 2 Dowl. 451; see also Crossly v. Ebers (1835), 

1 Har. & W. 216; Iiarrison v. Forster (1836), 4 Dowl. 508; Elliston v. 
Berryman (1850), 16 Q. B. 205; Quinton v. Butt (I860), 5 Ir. Jur. (N, 8.) 130). 

(<y) Marietta v. South American etc. Co., Ltd. (1893), 62 Jj. J. (q. b.) 396, 397,' 
308. 

(r) Thompson v. Wright, supra; see also cases cited in notes (k), (l), p. 690, 

onfe. * 

(s) See Attenborough v. St. Katharine's Dock Co. (1878), 3 0. P, D. 460, 
C, X, per Brett, L.J., at p. 466; and see p. 621, post. 

If) B. 8. O., Ord. 67, r. 2 (b). 

(a) Marietta r. South AnOrican etc. Co., Ltd., supra, per Wills, J., at p. 397, 
and per CHARLES, J., at p. 398. 

(b) Ibid. 

(c) Ibid., per Charles, J., at p. 398. » 

(a) Belcher ▼. John Smith (1832), 9 Bing. 82. See also Ndson v. Barter (1664), 
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Sub-Sect. 3. — Willingness and Ability to dispose of Subject-matter oe 

Court directs. 

• 

1179. The third condition in the granting of relief is that 
Ilya applicant is willing and able to pay or transfer the subject- 
matter of the dispute into court, or to dispose thereof as the court 
or a judge may direct (e). 

It was always a condition in the granting of relief in equity that 
the plaintiff to a bill of interpleader should bring the subject- 
matter of the dispute into court. It was not necessary to offer in 
the bill to pay it in, but before any step was taken in the cause 
the subject-matter had to be brought into court (/), unless the 
court ordered otherwise (g). 

"Where the subject-matter of the dispute is a chose in action, 
its disposition as the court directs is equivalent to payment in 
the case of money, or transfer in the case of goods or chattels, 
to which that process is applicable (/t). 

1180- It is generally necessary that a stakeholder applicant 
should be able to bring the whole amount into court, and it is no 
excuso that the applicant, before the adverse claim waB made, paid 
a part of the sum claimed to the other claimant (i). 

1181. A sheriff is usually ordered to sell the goods seized and 
pay the proceeds into court unless the claimant pays their value 
into court oi gives security for that amount. But whore the 
proceedings are transferred to the county court (7c), the sheriff is 
often directed to remain in possession of the goods subject to any 
ordor made in the county court after the transfer. A sheriff is 
nevor directed to bring the goods into court. 

Sub-Sect. 4. —Evidence as to Fulfilment of Conditions. 

1182. As a rule an affidavit is sufficient evidence, but other 
ovidence may be required (Z). 

Though the rule requiring evidence seems to apply in terms to 
a sheriff (m), it is not necessary for him, as general rule, to 


10 Jut. (N. s.) 832 (where the court thought that there might he facts which, 
though it could not inquire into them, would have shown that the applicant 
had not defended an action properly, and might have established such a case 
of collusion as to disentitle him to relief). As to collusiou by the sheriff with 
cluimant where the under-sheriff defeats or delays process iu the intorost of other 
parties, see p. 590, ante. 

(e) R. S.’O., Ord. 57, r 2 (o). ’ The affidavit in support of the application in 
the case 6f a stakeholder applicant should Btato the specifio sum or goods in hiB 

hands which are the»aubject of the adverse claims (Butler v.-(1834), 3 L. J. 

(c. P.) 62). 

(/) See Meux v. Bell (1833), 6 Sim. 175. • 

(y) Powell v. Sonnet (1826), 3 Russ. 556 (where the court ordered the money 
brought in by the plaintiff to the bill to be paid to a person who had authority 
from the defendants to receive it). 

(h ) Jlobinsonv, Jenkins (1890), 24 Q. B, D. 275, Cb A., per Fry, L.J., at'j. 279. 
\i) Allen v. Gilby (1834), 3 I)owl. 143. 
fc) See p. 607, post. 



Part II. —Interpleader in the Ilian Court. 


595 


support his application by an affidavit denying any interest or 
collusion, and where he does file guch an affidavit the costs thereof 
may be disallowed (n). His proper course is to wait to see if, 
owing to exceptional circumstances, the court requires such an 
affidavit (o). 

1183. In applications for relief by persons other than sheriffs, 
the affidavit should, as a rule, be made by the applicant himself (p): 
an affidavit by his solicitor may be held insufficient ( q). 

An applicant resident abroad was, however, allowed to file a bill 
in equity upon an affidavit by his solicitor, subject to the right of 
the defendants to demur on the ground of insufficiency (r); and 
where several applicants were resident in different parts of the 
country, a bill was allowed to be filed upon affidavit of the solicitor, 
but only upon the understanding that the applicants themselves 
would make affidavits as soon as possible (a). 

1184. Where the applicant is an officer of a company, authorised 
by Act of Parliament to sue in his own name, the officer must state 
not only that he himself lias no interest and does not collude, but 
also that, to the best of his knowledge and belief, the company has, 
no interest and iB not in collusion with the claimants (b). Where 
the applicant was a railway company, an affidavit made by its 
solicitor who had had the conduct of the transactions which led to 
the litigation was held sufficient though, strictly speaking, it 
ought perhaps to have been made by the secretary of the company (c). 
Where the applicants were a firm, an affidavit by two out of the 
four partners was allowed (d). 


Sjbot. s. 

Conditions 
of Relief. 


Affidavit must 
as a general 
rale be made 
by applicant 
himself. 


Rule where 
applicant 
a company. 


Sect. 8.— The Claim. 

Sub-Sect. 1 .—Who map be Claimants . 

(i.) In General. 

1185. Any person may be a claimant who is in a position to instances of 
maintain an action (e). Thus, there are instances of claims by claimants, 
infants (/), married women (<j), cestuis que trustent, though the 

(n) Stocker v. Hegyerty (1892), 67 L. T. 27. 

(o) I bid. Undor the Interpleader Act (stat. (1831) 1 & 2 Will. 4, c. 68) (.see 
note (1), p. 581, ante) it waa held that an affidavit by the sheriff was unnecessary, 
as the Act in terms limited its necessity to other applicants for relief ( Donmger 
v Hinxmdn (1833), 2 Dowl. 424 ; Dobbins y. Orem (1834), 2. Dowl. 509 ; Bond 
v. Woodhall (1835), 4 Dowl. 351). 

(p) Powell y. Lock (1835), 3 Ad. & El. 316 (affidavit by claimant himself 
necessary). 

(a) Wood v. Lyne (1850), 4 De G. & Sm. 16 ; see, however, Webster y.,Delafield 
(1849), 7 0. B. 187,198, 200; Flues y. Oapel (1880), 68 L. j. Jo. 354 (affidavits 
of applicant's solicitors admitted). 

r) Larabrie y. Brawn (1857), 1 De G. & J. 204. 

o) Nelson y. Barter (186*), 2 Hem. & M. 334. 

b) Bignold y. Audland (1840), 11 Sim. 23. 

e) Great Southern and Western Rail. Co. y. Carry (1867), 1 I. R. Eq. 228. 

4) Clover y. Reynolds (1867), 16 L. T. 84. 

e) See generally title ACTION, Yol. I., pp. 17 et seq. 

(/) Claridgs y. Collins (1839), 7 Dowl. 698; and see title Infants and 
Children, pp. 133 et seq., ante. 

(y) Bird y. Orabb , Shmyler y. Holt (1861), 7 Jar. (v, s.) 866; and Bee title 
Husband and Wife, Yol. XVL, p. 488. 
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Interpleader. 


■ Sect. 3. 

The Claim. 


Whether 
interpleader 
lies if Crown 
a claimant. 


Residence out 
of jurisdiction 
no bar to 
relief. 


trustees wore not joined (h), administrators, executors, or trustees of 
a settlement (i), a person claimipg a lien on the subject-matter in 
dispute (ft), an agent who had leased goods to the execution 
debtor (f), a liquidator of a foreign company (in), the representatives 
in bankruptcy of the debtor (n), a trustee under a deed of assign¬ 
ment for the benefit of creditors ( 0 ), debenture-holders, where the 
property seized was th$ property of the company (p), a receiver 
appointed by the court ( 5 ), and an equitable mortgagee (r). 

The execution debtor may be a claimant where he claims as 
executor or trustee for some other person, and not in his'own 
right (*). 


(ii.) The Crown. 

1186. Where a claim was made on behalf of the Crown, adverse 
to that of another claimant, the stakeholder was in equity 
entitled to file a bill of interpleader making the Crown one of the 
defendants to the bill, since the Crown necessitated the proceedings 
by contesting the applicant’s right to pay the other claimants ( t ). 
In an earlier case the common law courts refused relief where the 
Crown was claimant, on the ground, it seems, that the Crown could 
not be a party under the interpleader Act(u), as an order for 
costs might have to be made, and such an order is never made 
against the Crown ( v ). Costs are, however, now frequently given 
against the Crown, and this objection would probably not be suffi¬ 
cient at the present day to bar an applicant from obtaining relief 
in a proper case (a). 


(iii.) Parties out of the Jurisdiction. 

« 

1187. In the cases in which the court has jurisdiction to order 
service of a writ out of the jurisdiction (b) it may order service of 


( k ) Schroeder v. Uanrott (1873), 28 L. T. 704. 

(/) Bradley v. James (1876), 10 L E. 0. L. 44i!; Fenwick v. haycock (1811), 
2 Q. 11. 108; Burke v. Routlcdge (lool), 3 It. Jur. 146; tfnd see title Exec m >rs 
and Administrators, Yol. XIV., p. 330. 

(k) Ford v. Baynton (1832), 1 Dowl. 337; Rogers v. Kennay (1846), 9 Q. B. 
692; Jones y. Turnbull (1837), 2 M & W. 601. 

(l) Green y. Stevens (1857), 2 H. & N. 146. 

(m) Levasseur v. Mason and Barry, [1891] 2 Q. B. 73, 0. A. 

(ti) Jones y. Turnbull, supra; Bradley v. James, supra ; Bird v. Mathews 
(1882), 46. L. T. 612, C. A.; Dibb v. Brooke ifc Sons, [1894] 2 Q. B. 338. 

( 0 ) Adtnitt y. Hands (1887), 67 L. T. 370. 

rp) Davey <£ Co. y. Williamson dk Sons, [1898] 2 Q. B. 194. 

PurJciss y. Holland (1887), 31 Sol. Jo. 702, 0. A. 

Usher v. Martin (1889), 24 U. B. D. 272. 

(« Fenwick y. haycock, supra. * 

S t) Reid y. Steam (1860), 6 Jur. (N. 8.), 267. 
u) Stat. (1831) 1 & 2 Will. 4, 0 . 68. 

v) Candy and Dean y. Maugham (1843), 1 Dow. 4 L. 745; aud see titles 
Action, Yol. I., p. 17; Constitutional Law, Vdl. VI., p. 412. 

(a) For a contrary opinion, see Robertson, Civil Proceedings by and against 
(bo Crown, p. 610. 

(3) See Re Aktiebolaget Roksrtsfors and La Sociiti Anonym des Papeteries de 
rJa, [1910] 2 K. B. 727. % 
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any summons, including an interpleader summons or notice, on any s«jt, s. 
party or person residing out of tye jurisdiction (c). The Claim. 

(iy.) Several OlaimanU. 

1188. The fact that there are several claimants is no bar to Belief may 
relief being granted, the principle being that an applicant ought JhJjfJb n therc 
to be relieved from the vexation attending the bringing of various a re several 
suits against him ( d ); nor is it an objection that all the claimants claimants, 
do not claim precisely the same amount (c). Moreover, the court 
lms power, in a proper case, to substitute one claimant for 
another (/), or to add a claimant (gr). 


Sou-Sect. 2. — Requirement « as to the Claim. 

(i.) Necessity of Writing. 

1189. Where a claim is made to or in respect of any goods or u 0 w claim 
chattels taken in execution under the process of tho court, it must be 
be in writing (h). The wording of the rule is somewhat indefinite, madc ’ 
as no provision is made where the claim is to money or to the 
proceeds or value of the goods or chattels seized. 16 is submitted 
that in these cases also the claim should be in writing. 

No similar provision has been made where the applicant is a 
stakeholder. 


(ii.) Particulars. 

1190. The nature and particulars of every claim must be stated Nature and 
with such a degree of precision and certainty as to enable the particulars 
execution creditor or opposing claimant to determine whether or not be aocuratcty* 
he will persist in his claim, and to enable the court to form an opinion given, 
as to what order it ought to make (i). If interpleader proceedings 
are commenced the claimant must be prepared with an affidavit in 


(c) II. S. U., Ortl. 11., r. 8a (August, 1909). See also Attenborough v. St. 
Katharine's Dock Co. /1878), 3 C. 1\ 1). 450 , 454, C. A. ; Stevenson v. Anderson, 
(1814), 2 Yes. & B. 407, 411; East and West India Dock Co. v. Lvttledale (1818), 
7 Hare, 57; Van der Kan Deihzsman v. Ashworth <k Co., [1884] W. N. 38; 
Credits Gerundcuse v. Van Wecde (1884), 12 Q. B. D. 171; City of Dublin Steam 
Packet Co. v. Cooper, [1899] 2 I. II. 381 ; Henry fc Go. v. Engley (1907), July, 
0. A., not reported. Residence out of the jurisdiction was formerly a bar to 
relief, as there was no power to serve an oiiginaling summons out of the 
jurisdiction ( Patorni v. Campbell (1843), 1 Bow. & L. 397). As to whon servico 
out of the jurisdiction may be ordered, see title Practice and Procedure. 

(d) Angell v. Hadden (1808), 15 Ves. 244 ; Farebrother v. Beale (1819), 3 
Be G. & 8m. 637 (where it was hold that where the will set up a case for delay 
as between two of the defendants, but also set up the claim of a third, which 
was pai amount to the claims of the two others, it could not ho demurred to). 

(e) lloijyart v. Ontts (1841), Cr. & Ph. 197 ; Carr v. Edwards (1839), 8 Bowl. 
29; and see p. 633, ante. 

(/) Ibbotson v. Chandler (1841), 9 Bowl. 260 (ossignees in bankruptcy sub¬ 
stituted for provisional assignee); Lydal v. Biddle (1836), 6 Bowl. 244. 

(g) Bird y. Mathews (1882), 46 L. T. 512, 0. A. (trustee in bankruptcy); 
Kirk v. Clark (1835), 4 Dowl. 363 ; Walker v. Ker (1843), 12 L. J. (EX.) 204. 

(A) R. 8. 0.. Ord. 57, r. 16. 

(i) Powell y. Lock (1835), 3 Ad. & El. 315; Webster y. Delafield (1849), 7 
0. B. 187, 198, 200. * 
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Support showing the nature of and giving particulars of his claim (j), 
and he may be bound by the particulars given therein (k). 

A claimant cannot call upon the sheriff to deliver particulars of 
fchq goods seized in order to enable him to prepare his claim (1). 

No affidavit is required from the execution creditor as to the 
nature and particulars of his claim (in). 

(iii.) Withdrawal. 

1191. A claimant who wishes to withdraw his claim must 
do so by notice in writing to the sheriff or his officer (?/). If he 
withdraws after the issue of the interpleader summons, but before its 
return, the court may make such orders as to costs, fees, charges 
and expenses as appear just and reasonable (o). If he withdraws 
before the issue of the summons, he is apparently not liable for any 
costs (p). 

Sect. 4.— The Application. 

Rub-Sect. 1 .—Mode of Applying. 

1192. A stakeholder applies for relief by taking out an originating 
summons (q), unless he has already been sued, in which case he 
may issue an ordinary summons (r) in tho action. If he bo a debtor 
with notice of the assignment of tho debt and with notice that the 
assignment is disputed or of any opposing or conflicting claim, he 
may apply by originating summons (s). 

The originating summons is returnable before a master (£), and 
a formal appearance noed not be entored (»)• 

In London an originating summons in the Chancery Division is 
issued at the Writ Department of the Central Office, and in the 
King’s Bench Division at the Summons and Ordor Department of 
that office. When the application is by an ordinary summons 
taken out by a defendant in an action in the Chancery Division, the 
summons is issued in the chambers of the judge to whom the 

(/) II. S. 0., Old. 67, r. 5 ; Powell v. Lak (183u), 3 Ad. & EL 313. Tho 
affidavit bliould he intituled in the original action whoro thp applicant is a defen¬ 
dant or sheriff ( Pariente v. Pennell (184-1), 7 Scott (N. it.), 834; Levi v. Lu,le 
(1843), 7 Jur. 725). 

(7c) Ilochry v. Evans (1887), 18 Q. B. D. 390, 0. A. (whoie the affidavit filed in 
support of a claim under a hill cu sale alleged that there was due lo tho 
claimant a specific sum and iuteiost at the rate specified in the bill. Hold, that 
the claimant could not, after a sale had been ordered, recover from the sheriff 
a further sum lor costs and charges, oven though it was recoverable, as against 
the mortgagor, under the bill). - 

i l) Buuly v. Krook (1891), 6o L. T. 377. 
m) Angus v. WoolUm (1838), 3 M. & W. 310. 

») E. 8. C., Ord. 57, r. 17. 
o) Hid. 

p) See E. S. C., Old. 57, r. 16. 

uA Fee, 10i. See also title Practice and Procedure. 

(r) Fee, 3a. 

(a; Judicature Act, 1873 (36 & 37 Viet. c. 66), a, 25 (6); see p. 584, ante. 
In such a case the court has no power to stay the action, as the application 
is not an application in the action (Beading v. London School Board (1886), 
16 Q. B. I). 686). 

[t ) See title Courts, Vol. IX*., pp. 66, 67. 

(t*) E. S. C„ Old. 54, r. 4P. 
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action is assigned, and, if in an action in the King’s Bench Division, 
in the Sammons and Order Department of the Central Office. 

If the applicant be a defendant to an action proceeding in a dis¬ 
trict registry (v), the summons must be issued there, returnable 
before the district registrar, but, except in Manchester and Liver¬ 
pool, an interpleader originating summons cannot be issued out of 
a district registry, and a stakeholder who has not been sued is 
therefore compelled to apply for relief in*London («>)• 

A sheriff applies for relief by taking out an ordinary Bummons 
in the action in which the process has been issued, in the chambers 
of the judge of the Chancery Division to whom the action has been 
assigned, or in the Summons and Order Department of the 
Central Office, or in tlio district registry, as the case may be. 

Sub-Sect. 2.— Time . 

1193. A stakeholder who has actually been sued may make his 
application immediately after service of the writ (a). Whether he has 
been sued or not, he must malco it with dye diligence, after know¬ 
ledge of the adverse claims, and at the peril of being rofused relief 
altogether, or of being mulcted in costs if there has been undile 
delay. In ordinary cases it is too late to apply after judgment in 
the action, even though judgment is signed in default (b); but 
where the effect of an action at law was merely to ascertain the 
quantvm of demand, the defondant could still obtain relief by bill in 
equity upon the amount ascertained by the action being claimed 
by other parties than the plaintiff at law (c). 

Where the applicant, knowing of the adverse claims, allowed 
himself to he sued bv one of the parties, and advised the 
joinder in the action of the other claimant, instead of resorting to 
interpleader proceedings, it was held that he had forfeited the usual 
privilege allowed to an applicant in interpleader of getting his costs, 
and that he must pay the costs of the successful claimant ( d ). 

1194. A sheriff or his officer, upon receipt of a claim, must forth¬ 
with [e) give notice thereof (/) to the execution creditor, who within 


(») Soe title Couuts, Vol. IX., pp. 69, 70. 

(w) See Yearly Practice of the Supreme Court, 1911, p. 853. 

(a) Under the Interpleader Act (stat. (1831) 1 & 2 Will. 4, o. 58) (see note (/), 
p. 581, ante) it was to be made after the declaration but before the plea. Where 
the defendant twice obtained time to plead it was hold that the application was 
not too late ( Barnes v. Bank of England (1833), 1 Will. Woll. & H. 60). 

(b) Cornish v. Tanner (1827), 1 Y. & J. 333 ; Larubrie v. Browi (1857), 1 

De 6. & J. 204, C. A. . 

8 Hamilton v. Marla (1852), 5 De Q-. & Sm. 638. 

Cricbnote v. Frcc*ton (1870), 40 L. J. (CK.) 137. 

This means at the earliest time which is reasonably possible in the 
circumstances. 

(/) The notioe should be given to the execution creditor, not to his solicitor, 
since the latter has no authority under an ordinary retainer (as to which see 
title Solicitors) to engage in interpleader proceedings without further instruc¬ 
tions from his client [James v. Hu knell (1887), 20 Q. B. D. 164; compare De la Pole 
[Lady) v. Dick (1885), 29 Oh. I). 351, C. A.; Austin v. Macnamara dk Co. (1895), 
40 Sol. Jo. 71, 0. A., as to retainer extending t6 an appeal; and see Callow v. 
Young (1886), 55 L. T. 543). The notice must specify the goods claimed, unless 
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Praotlce. 


four days of its receipt must give notice ( g ) to the sheriff or his officer 
that he admits or disputes the clajm. If within that time no such 
notico is given to the sheriff by the execution creditor disputing the 
clajm, and the claimant has not withdrawn, the sheriff may apply 
for relief ( h ). He, therefore, may not interplead till after receipt 
of notice by the execution creditor disputing the claim or until 
after the expiration of fojir days from the receipt by the execution 
creditor of the sheriff’s notice (t). But after that time he must 
apply as soon as possible, as any delay causes additional expense, 
which may inflict great hardships upon the parties (7c). 

There is no fixed rule as to the time for making the application, 
except that the sheriff must apply promptly and within such 
time as in the circumstances of the case the court thinks 
reasonable ( l ). 


Sub-Sect. 8 .—Service of Summons. 

1195. The summons must be served upon the execution creditor 
and the claimants two clear days before its return day. If the applies- 
tion is made by an originating summons, there being no action 
pending, personal service is necessary (in'). If the application is by 
a summons in the action, so far as the pluii tiff or execution creditor 
is concerned, service may be effectod upon the party’s solicitor if 
he has one (n), or if not, then by leaving a copy nt the address for 
service with a person resident at or belonging to such place, or by 
posting it in a prepaid registered envelope addressed to the person 


all those seized are claimed, and calls upon the execution creditor to admit or 
dispute the claimant’s title thereto within four days after receipt of such notice, 
and reminds the execution creditor that if he admits the claim, and gives the 
notice of such admission within sych time, he is liable only for fees and 
expenses incurred prior to its receipt by the sheriff (R. S. 0., Appendix 13, No. 
28). The giving of the notice is a condition precedent to the sheriff’s applica¬ 
tion (Dalton v. Furness (1866), 36 Beav. 461). 

(g) For form, see R. 9. 0., Appendix B, No. 29. 

(ft) R. S. 0., Ord. 57, rr. 16, 17. As to notice admitting the claim, sea 
p. 589, ante. 

(>) Isaac v. Spilsbury (1833), 2 Dqjyl. 211. ( 

(ft) Cook v. AUen (1838), 2 Dowl. 11; Tufton v. Harding (1859), 6 Jur. (w. 6.) 
116. 

(2) He need not wait till proceedings are taken against him (Green v. Brown 
(1835), 3 Howl. 337). Under the Interpleader Act (stat. (1831) 1 & 2 Will. 4, 
c 58) (see note (l), p. 581, ante) there were many decisions laying down the time 
within which a sheriff must make his application at the peril of being refused 
relief altogether (Cook y.' Allen, supra; Devereux v. John (1833), 1 Dowl. 548 
(possession kept for several months. Held too late to apply for relief); Mutton 
v. Young (1847), 4 C. B. 371 (five weeks interval too long)), or having to pay 
eosts if guilty of lathes (Beale v. Overton (1837), 5 DowL 599 (application 
two months after claim made)). Several of the decisions fixed the early part of 
the term following that in which the claim was made as the maximum of allow¬ 
ance to the sheriff (Beale v. Overton, supra). In Ridguiay v. Fisher (1835), 3 Dowl. 
567. where the oloim was made on the 23rd January, it was held that the 
application ought to have been made in the Hilary term, and relief was refused. 
An interval of three weeks has been held too long (Tufton v. Harding, supra), 
and an interval of eleven days held early enough* (Skipper v. Lane (1834), 
2 Dowl. 784). Under special circumstances a late application was sometimes 

..II ■ — --- - " • am \ ** 
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to be served at the address for service (o). The other olaimant, not 
having been a party to the prior proceedings, will not have given 
any address for service, and it wduld seem, therefore, that personal 
service is necessary unless waived (p). 

Where a claimant has not appeared, and personal service has hot 
been effected, an application for an order in favour of the execution 
creditor has been postponed to enable personal service to be 
effected (q). On the other hand, where the execution creditor has 
not appeared, an affidavit of service on his solicitor has been held 
sufficient (r). 

Shot. 6 .—The Order. 

Sub-Sect. 1 .—In General. 

1196. Upon the return of the summons, if the parties appear, 
there are various courses open to the master (a). In deciding 
what he will do he is guided by the value of the subject-matter 
in dispute, and by the nature of the claims as set out in the 
affidavits. He may either dispose of the matter summarily (f), or 
direct an issue to be drawn up and tried (a), or order that a special 
case be stated for the opinion of the court (a), or order that th$ 
proceedings be removed to a county court ( b ), or, where the applicant 
is a defendant, direct that the action proceed but that the claimant 
be made a defendant in lieu of or in addition to the defendant (c). 
Where an order has been made upon an erroneous impression as 
to the facts, but has not been drawn up, the drawing up may be 
stayed and the matter reheard before making a final order ( d ). 

Sub-Sect. 2.— Non-A fptavanrt of Parties. 

1197- Whore a claimant who has been served (e) with an inter¬ 
pleader summons fails to appear, $n order may be made declar¬ 
ing him and all persons claiming under him for ever barred from 
relief against the applicant and persons claiming under him, but 
such an order does not affect the rights of the claimants as between 
themselves (/). 

! o) B. 8. 0., Ord. 67, r. 2. ’ ~~ 

p) Ibid. * * 

q) Lambert V. Townsend (1832), 1 L. J. (ex.) 113. 
rj Phillips v. Spry (1832), 1 L. J. (ex.) 115. 

s) This includes a district registrar where the proceedings are properly being 
carried on in a district registry. The words used in tho rule are “ vie court or 
a judge.*' By E. S. 0., Ord. 54, r. 12, a master has the same jurisdiction with 
regard to interpleader matters as a judge at chambers. ‘(Court ” means a 

5 judge or judges in open court, and “ a judge ” means a judge sitting at chambers 
[Re B. —— (an alleged Lunatic ), [1892] 1 Oh. 459, 463, 0. A.); see Baker v. Oakes 
(1877), 2 Q. B. D. 171, 0. A.; Walmsley v. Mtmdy (1684),^3 Q. B. D. 807. 

<) B. S. 0., Ord. 57, rr. 8, 9. 
u) Ibid., r. 7; see p. 607, post, 
a) B. S. 0., Ord. 57, r.O; see p. 616, post, 
bj See p. 607, post. 

(c) K. S. O., Ord. 67, r. 7 ; see p. 615, post. 

(a) Be Roberts, Evans v. Thomas, [1887] W. N. 231. See title Judgments 
AND ORDERS. *' 

(e) {Service must be proved by affidavit before an order will be made (Phillips 
v. Spry, supra). As to service generally, see title Practice and Procedure. 

(/) E. S. 0., Ord. 57, r. 10. This power existed before the Interpleader Act 
(stat (1831) 1 & 2 Will. 4, o. 68) (see note (2), p. 681, ante). In Hodges v. Smith 
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1108. This rule applies whether the applicant is a stakeholder 
or sheriff, but it only applies to a claimant, and not to the 
execution creditor, in a sheriff's‘interpleader. 

Under the Interpleader Act (g ) there was no power to bar the 
claim of the execution creditor upon his non-appearance, but the 
court could order the sheriff to withdraw, and restrain the execution 
creditor from bringing an action against him (h). 

If neither the execution creditor nor the claimant appear, the 
proper ordor is that the sheriff shall sell so much of the goods as will 
pay his poundage, expenses, and costs, and abandon the execution, 
and that actions against him by either party shall be restrained (i). 

1199. In an interpleader by a defendant to an action, where the 
plaintiff in the action does not appear, the action may be stayed, 
and the plaintiff ordered to pay the costs. If the claimant aoes 
not appear, his claim against the applicant may be barred, and 
he may bo ordered to pay the costs (j). If neither plaintiff nor 
claimant appear, the action may be stayed, and the court may 
make what order seems just with regard to the subject-matter, out 
of which the applicant will be allowed his costs. 


Sub-Seot. 3. Stay of Proc>.edwgi. 

1200. Where the applicant is a defendant to an action already 
commenced, and the court (A) decides to grant the application in one 
of the ways already mentioned, it will, as a rule, order that further 
proceedings in the action against the defendant be -stayed pending 
tlio determination of the subject-matter of the dispute (£). Butin 
order that this may be done the applicant must apply by summons 
taken out in the action. If be applies under the Judicature Act, 
1878 (m), the court cannot stay the action, as the application is 
made in a separate proceeding and not in the action itself (n). 


(1787), 1 Cox, Eq. Cas. 357, where one of the defendants to an interpleader bill did 
not appoar, it was ordered that he should pay the costs of the plaintiff and the 
appearing defendant, and the injunction against him be made perpetual, lor 
cases under tho Interpleader Act (stSit. (1831) 1 & 2 Will. 1 4, c. 58) (see note ( ), 
p. 581, ante), see Ford v. Billy (1833), 5 31. & Ad. 885; Lucas v. London Dock Co. 
(1832), 4 B. & Ad. 378; Dowdier v. Smith (1832), 1 Dowl. 417. Iu Williams v. 
Ilickardsun (1877), 36 L. T 605, whe 3 the claimants failed to appear and were 
barred, it was held that they could not sot up as a defence to the action the 
facts by which they claimed to be entitled to the goods upon which the sheriff 
had levied; see further title Estoppel, Vol. XIII., p. 358. 

fa) Stat. (1831) 1 & 2 Will. 4, o. 58 (see note (1), p. 581, ante). 

(h) Domtiqer v. Hinxman (1833), 2 Dowl. 424; Dolls v. Cummins (1837), 7 
A.d. & El. 680; but seo Lewis v. Jones (1836), 2 M. & W. 203 (where the execution 
creditor was barred as against the claimant, and the oourt refused to restrain an 
action by the claimant against the sheriff or execution creditor). The order 
generally made is simply “sheriff to withdraw, ito aotion” (see Malone v. 
Ross, [1900] 2 I. It. 586, 0. A.). 

ft) Eveleiah v. Salsbury (1836), 5 Dowl. 369. 

If) Hansen v. Maddox (1883), 12 Q. B. D. 100. 

(A;) As to tho meaning of “ court,” Bee note (*), pt 601, ante. . 

(l) As to the issue of an interpleader summons or order preventing the issue 
of a liankruptoy notice, see title Bankruptcy and Insolvency, YoL II., p. 28. 

(m) 36 & 37 Viet. o. 66, e. 25 (fl); see p.584, ante. 

(a) Reading y. London School Board (1886), 16 Q. B. D. 686. 
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1201 . Where a sheriff has issued an interpleader summons, an 
action commenced by the claimant, before the determination of 
the interpleader proceedings, for an injunction to restrain the sheriff 
from remaining in possession, is premature and irregular (o). 

• 

1202 . Where the applicant is a sheriff, the court, in making an 
order either to bar the claimant or for the sheriff to withdraw, as 
a rule directs that no action shall be brought against the sheriff. 

The court has power to stay an action by the claimant against 
the sheriff, not only for damages caused by the seizure of the 
godds, but also for trespass, provided no substantial injury has been 
done to the person whose premises have been wrongfully entered (p). 
Tho sheriff will be protected only where he has made an honest 
mistake in executing the process of the court, and whore, but for 
such mistake, everything that he has done would have been 
justified by the writ ( q ). But where substantial grievance has been 
done to tho person whose premises have been wrongfully entered, 
an action against the sheriff ought not to he barred (r), even 
though tho seizuro is bondJidu and thorehas been no misconduct (s). 
A fortioi i, where there has been misconduct tho court will not 
protect the sheriff ( t ). 

1203 . The court has power also to restrain an action against 
the execution creditor («.). But where an action has been 
commenced before an order has been made upon the interpleader 
summons, and the solicitor for the execution creditor has given an 
undertaking to appear, end an ordor is subsequently made for 
the sheriff to withdraw and no action to be luought, the court 
cannot set aside the writ and undertaking, but can only slay the 
proceedings (v). 

“ No action ” means, as a rule, no*action against the sheriff (w). 

An execution creditor cannot be sued for a mistake on the part 
of the shoriff where he has not done anything to authorise the act 
of the shoriff, and his becoming a party to an issue is not such 
a ratification of the sheriff’s act as to make him liable as the 
sheriff’s principal (a). # 


Skot. 6. 
The Order. 

Where appli¬ 
cant for relief 
is a sheriff. 

Usual order 
In sheriff's 
interpleader. 

Power of 
court to 
restrain 
action against 
sheriff* 


l'i/wcr of 
court to 
restrain 
action against 
the execution 
creditor. 


“ No action.’' 

Execution 
creditor not 
liable for 
mistake of 
sheriff. 


(o) Hilliard v. Hanson (1882), 21 Oh. D. 69, C. A.; compare Aylwin v. Evans 
(1882), 52 L. J. (OH.) 105. 

( p) Winter v. Bartholomew (1856), 11 Exoh. 704, not following Hollirr v. Laurie 
(1846), 3 0. B. 334; Smith v. Critchfield (18S5), 14 Q. B. L>. 873, C. A. 

[(f) Winter v. Bartholoniev>, supra, per Aldeiison, B., at p. 708; Smith v. 
Critchfield, supra, per Bhett, M.B., at p. 878; see Salherg v. Morris (1887), 
4 T. L. 1147; and title Execution, Vol. XIV., pp. 28, 29. 

(r) J)t Coppeit v. Barnett (1001), 17 T. L. IL 273, C. A.,•distinguishing Smith 
7. Critchfield, supra. 

(a) London, Chatham and Dover Bail. Co, v. Cable (1899), 80 L. T. 119. 

(t) Winter v. Bartholomew, supra. 

i tt) Carpenter v. Pearce (1858), 27 L. J. (EX.) 143. 
v) Howe v. Ind, Coope & Co. (1877), 36 L. T. 467. 
w) Ibid. 

a) Woollen v. Wright (ft62), 1 H. & O. 554, Ex. Ch., following Wilson ▼. 
Timman (1843), 6 Man. & G. 236; Whitmore v. Greene (1844), 13 M. & W. 104. 
See also Smith v. Real (1882), 9 Q. B. D. 340. O. A.; Olissold v. CfatchUy, 
[19101 2 K. B. 244, 0. A.; and title Execution, Vol. XIV., p. 20. 
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1204. Where the execution creditor abandons the seizure, and 
the court ( b ) has refused an order to bar an action against the 
sheriff, the sheriff may still showf if he can, that the goods really 
belonged to the execution debtor (c). 

Sub-Sect. 4 .— Sale. 

1205. In a sheriff’s interpleader the court has power to order 
a Bale of the whole or a part of the goods seized by the sheriff, and 
payment into court of the proceeds, after deducting the sheriff’s 
costs and expenses. This is generally done where the claimant 
fails to pay their value into court or to give security (d). 

1206. Where goods or chattels have been seized in execution by 
a sheriff or other officer charged with the execution of process, and 
any claimant alleges that he is entitled, under a bill of sale or 
otherwise, to the goods or chattels by way of security for a debt, the 
court or a judge may order the sale of the whole or a part thereof, 
and devote the application of the proceeds of the sale in such 
manner and upon such terms as may be just ( e). 

1207- The power of the court to order a sale is not, however, 
confined to this rule. Its power is discretionary, and may be 
exercised whenever it appears just and reasonable (/). It may 
exercise the powor when the claimant claims under an absolute 
bill of sale ( g ), or it may refrain from doing so and order the 
appointment of a receiver and manager where a sale might do great 
injury (//). 

It has been said that under the rule three cases arise in 
practice (i). 

(M As to meaning of “ court,” see note («), p. 001, ante. 

, Baynton v. Harvey (1835), 3 Dowl. 344. 

(d) Where, however, it would appear unjust to order a sale, or security be 
not given, the court may vary the usual practice; see Victor v. Cropper 
(1886), 3 T. L. E. 110, 0. A. To some extent this power existed under the 
Interpleader Act (stat. (1831) 14 2 Will. 4, c. 58) (see noto (1), p. 581, ante) 
(see Abbott v. Richards (1846), 15 V. & W. 194, 197; Paqutn, Ltd. v. Robinson 
(1901), 85 L. T. 5, C. A.), but under that Act it was held that the court couid 
not exerdso its power where a claimant alleged that he was entitled to the 
goods by way of security under a bill of sale, and if a claimant established a title 
to goods of however great value, by way of security for however small a sum, 
the execution creditor was.defeated absolutely, as the court had no power to 
provide for realisation of the security and disposal of the surplus, or for payment 
of the debt and discharge of the security by the execution creditor. To remedy 
this the Cofnmon Law Procedure Act, 1860 (23 & 24 Viet. c. 126), s. 13, was 
framed, which pub ah end to a convenient and much used scheme for defeat¬ 
ing creditors (Stem x. Tegntr, [1898] 1 Q. B. 37, C. A., per Lind ley, M.R., 
quoting from Day on the Common Law Procedure Acts, 4th ed., p. 361). This 
provision is embodied in the Rules of the Supreme Court, 18S3, Ord. 57, r. 12. 

(e) R. S. C. t Old. 57, r. 12; and see title Execution, Vol. XIV., pp. 52 etseq. 

\f) R S. C., Ord. 57, r. 15; Paqutn, Ltd. r. Robinson, supra. 

(S) Ibid. 

(A) Howell v. Dawson (1884), 13 Q. B. D. 67 (yhere the court ordered the 
appointment of a receiver and manager at the expense of the olaimant, but 
ordered that if the claimant succeeded on the issue, such expense Bhould be 
paid by the execution creditor!. 

(i) Stern v. Tegner, supra, per Lindley, M.R., at p. 41. 



Part II.—Interpleader in the High Court. 


606 


First, where the security is ample and the bill o! sale holder 
asserts his rights so as to defeat ttie execution creditor. In such 
case a sale will, as a rule, be ordered (/c). 

Secondly, where the security is clearly insufficient. If in such 
case a sale were ordered, there be would no surplus, and the proper 
course is, therefore, to direct the sheriff to withdraw ( l ). 

Thirdly, where it is doubtful whether the security is sufficient to 
pay off the execution creditor, the court <mght not to order a sale 
unless the execution creditor will guarantee the secured creditor 
agayist loss(m). 

The power given by the rule to direct the application of the 
proceeds of the sale in such manner and upon such terms as 
may be just enables the court to limit the payment of interest to 
the bill of sale holder out of the proceeds up to the time of pay¬ 
ment only, and so to interfere with the contract for payment of 
interest for the whole time covered by the bill (n). 

1208. Where an order has been made under the above rule direct¬ 
ing the sheriff to sell, and a claim is made by the trustee in bank¬ 
ruptcy of the judgment debtor, the sheriff must comply with the 
requirements of the Bankruptcy Acts (a) where they apply, and 
hand over the goods if unsold, or their proceeds if sold, to the 
official receiver or trustee (p). If the official receiver asks for 
delivery of the goods the operation of the rule is probably sus¬ 
pended (q), but if he concurs in asking for a sale there is jurisdic¬ 
tion to make an order to that effect, but a sale ought not to be 
ordered without a guarantee from the execution creditor againBt 
loss arising from an insufficiency of the proceeds to meet what is 
due under the bill. If no guarantee is forthcoming the sheriff 
ought to be ordered to withdraw (a). 

1209. If no order is made directing the application of the 
proceeds of the sale in the sheriff’s hands, he is not bound to pay 
it over, but may retain the amount until he obtains an order to 
relieve him of his responsibility, and until then an action will not 


(fc) Pearce ▼. Watkins (1861), 2 F. & F. 377. This is the case which the 
Common Law Procedure Act, I860 (23 & 24 Viet. ts. 126), s. 13 (now embodied 
in B. S. 0., Ord. £7, r. 12), was passed to meet; see note (d), p. 604, ante. The 
sheriff, however, cannot be compelled to interplead in such a case {Scarlett v. 
Hanson (1883), 12 Q. B. D. 213, 0. A.). 

(l) Pearce v. Watkins, supra; Stern v. Tegner, [1898] 1 Q. B. 37, 0. A. 

(m) Stern v. Tegner, eupra (where the court ordered the sheriff to withdraw, 
as the execution creditor refused to give a guarantee against loss). * 

(n) Forster v. Olouner, [1897] 2 ft. B. 362, 0. A. (Bi*bt, L.J., dissenting 
and holding that the judge's power was limited by the practice of the courts of 
equity in suits for redemption); West v. Diprose, [1900] 1 Gh. 337, 340. 

(o) Bankruptcy Act, 188*3 (46 A 47 Viot. o. 52), ss. 45, 46, as altered by the 
Bankruptcy Aot, 1890 (53 & 54 Yict. o. 71), s. 11; and see title Bankbtjptoy 
A im Insolvency, Yol. IL, p. 274. 

(p) Heathcoter . Livesley (1887), 19 Q. B. D. 286; lie Harrison . Ex parts 
Essex {Sheriff), [1893] 2 Q. *B. Ill; and see title Execution, Yol. XIV., pp. 34, 
36. 

(a) Stem v. Tegner, supra, per Lindley, L.J., at p. 41* 

(a) Stem v. Tegner, supra. 5 
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Sect. 5. 
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Damages. 


Power of 
master. 


Where 
question of 
law arises. 


I 

lie by the successful party to the issue against the sheriff for money 
had and received to his use (6). 

1210. Neither the sheriff nor ^he execution creditor is liable to 
a claimant for damages sustained by him in consequence of a Bale 
properly conducted under an interpleader order (c). 

Sub-Sect. 5. —Summary Decision. 

1211. Where the facts are in dispute and all the claimants consent, 
or one of the claimants requests him so to do, the master ( d ) may 
summarily dispose of the claims on such terms as may be just if 
that course seems desirable to him ( e ). In coming to this 
determination he must take into consideration the value of the 
subject-matter in dispute (/). Formerly a rule of practice obtained 
that where the value exceeded 1150, the master would not summarily 
decide the matter without the consent of all parties {g). But such 
rule has not been made a rule of law, and there was always power 
to depart from it ( h). 

1212. Where the facts are admitted but a question of law arises, 
the master may decide tho matter summarily (i), sinco every 
decision of the master or judge at chambers, where ho does not 
direct a special caso or an issue, is a summary decision (A*). The 
docision that ho will dispose of the matter summarily is itself a 
summary decision ( l ). Where the only question is one of law, tho 


(b) Discount Banking Co. of England and Wales v. Lamlarde, [1893] 2 Q. B. 
329, 0. A. 

(c) Abbott v. Hi chords (181G), 16 M. & W. 194 (sheriff); Walker v. Olding 
(1862), 1 II. & 0. 621 (execution creditor); Martin v. Tntton and Jameson (1844), 
Gab. & El. 226. In this case the order directing a sal© was subsequently 
rescinded, and it was held that the sheriff was not liable, though the rescinding 
order did not, like tho original order, contain a clause restraining an action. 

(d) Soe note («), p. 601, ante. 

(e) R, S. 0., Urd. 67, r. 8. See also Discount Banking Co. of England and 
Wales v. Lambardf , supra, per Lord Esher, M.R., at p. 831. tjnder the 
Interpleader Act (stat. (1831) 1 & 2 Will. 4, c. 68) (see note (f), p. 681, ante), 
in a sheriff’s interpleader the court had no power summarily to diaper.' of 
the matter without the consent of both tho creditor and the claimant (Carlewis 
v. 1‘ocock (1836), 6 Dowl. 381; Harrison y. Wright (1845), 13 M. & W. 816), 
and it was necessary that the order should state that it was made by consent 
( Harrison v. Wright, supra). But where an order did not so stato, it was held 
that, though bad under the Interpleader Act (stat. (1831) 1 & 2 Will. 4, o. 58) 
(see note (/), p. 581, ante), it was binding and conclusive as an award, the 
parties having by their conduct agreed to Bubmit the matter to tho decision of 
the oourt (tbul.). 

(/ ) Ibid. 

(y) Topham. v. QrBenside Glazed Fire-brick Co. (1887), 37 Oh. D. 281, 293. 

( h) Victor v. Cropper (1886), 3 T. L. R. 110, 0. A.; Harbattle y. Roberts, [1905] 

1 K 13. 672, 0. A. • 

(i) R. S. 0., Ord. 57, r. 9; Dodds y. Shepherd (1876), 1 Ex. D. 75: Waterhouse 
v.' Gilbert (1885), 15 Q. B. D. 669, 0. A.; Lyony. Morris (1887), 19 Q. B. D. 189, 
0. A. 

(A) Re Tarn, [1893] 2 Oh. 280, 0. A. ; Van Law* A Co. y. Baring Brothers & 
iY., [ 1903 ] 2 K. B. 277, 0. A. As to the power to direot a special case, see 
p. 616, post. 

U) Bryant v. Reading (1886^, 17 Q. B. D. 0. A.; HarbotUi f. Roberts, 
eupra. 
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power of the master is not limited by the necessity of one or both 
of the parties consenting to his deciding it summarily ( m ), as iB the 
case where the facts are in dispute (n). 

1213 . Where the master (o) on the hearing of the summons conges 
to the conclusion that he will decide the subject-matter of the 
dispute summarily, it is not usual for an order to be drawn up; but 
the summons with the order indorsed is taken to the department of 
the masters’ secretary for an appointment before the master to be 
indorsed ( p). When the matter has been heard and determined, the 
master indorses his decision upon the summons, and an order is 
then drawn up in the Summons and Order Department embodying 
both orders made, and the whole matter, i.e., the application for 
relief, as well as the dispute between the claimants, disposed of. 

Sub-Seot. 6 .—Transfer to County Court. 

1214 . Where the amount or value of the matter in dispute docs 
not exceed £500, the court (q) or judge may order the transfer of 
interpleader proceedings to a county court (r). 

Where resort is had to this power the whole proceeding must be 
transferred, not mcioly un issue for trial (8). 

Sub-Sect. 7 .—Issue. 

(L) In General. 

1215 . Where tho mas Lor (o) considers that the subjeet-maltor of 
the dispute is not one for summary determination lie may direct an 
issue to be drawn up and tried with or without a jury. But ho may, 
in a proper case, instead of directing an issue, refer the matter to an 
arbitrator or official referee ( t ). The order usually provides for tho 
disposal of the subject-matter of tho dispute pending the trial of tho 
issue, which party is to be the plaintiff and which the defendant ( u ), 
the form of the issue, its preparation, the place and mode of trial; 
and, where the applicant is a sheriff', the order deals also with his 
possession, sale or retention of the goods seizod, the giviug of 
security by the claimant, and generally directs that no action be 
brought against thfe sheriff (v). 


(m) E. S. 0., Oid. 57, r. 9. 

hi) Hid., r. 8. 

(o) See note (a), p. 601, ante. 

( p) A fee of 10a. for each hour taken by the master in determining the matter 
must be paid in the masters’ secretary's department. 

(q) Ab to the meaning of “ court,’* see note (a), p. 601, ante. 

(r) See title County Couhts, Vol. YHL, p. 443. In practice the order to 
remit is very frequently made. 

(a) Vizard v, Ghtt, Vizard v. Maule (1693), 95 L. T. Jo. '256. For form of 
order, see E. 8. 0,, Appendix K, No. 50 a. 

({) Drake v. Brown (1835), 2 Or. M. & E. 270; noe title Abbitbation, Yol. L, 
pp. 437 et sea. 

(u) E. S. 0., Ord. 67, r. 7, 

m For forms, see E. S. 0., Appendix K, Form 52. A form very mmilar 
to that in present use is given in Crump v. Day (1847), 4 0. B. 760, 761. A 
clerical mistake appearing on the face of the, issue does not invalidate it 
{Saunderson v. Perrin (1870), 22 L. T. 419). 
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(ii.) Disposal of the Subject-matter pending Tried. 

1216. Where the applicant ia a sheriff in possession, the claimant 
is generally ordered either to pay into court a sum of money equal to 
the value of the goods, or to give security to the satisfaction of the 
master (it?) for the payment of that amount in accordance with the 
orders of the court, and also, if he desires the sheriff to withdraw 
or to prevent a sale (#), tQ pay to the sheriff the possession money 
from the date of the order until payment into court or security 
given. If the claimant cannot give security he may be allowed to 
pay possession money de die in diem until the trial of the issue.* 

Where the claimant is a receiver appointed by the court the usual 
order may be departed from, and the receiver be merely directed 
to hold the goods and keep them subject to the further order of 
the court (a). 

Where an issue has been directed between a claimant and the 
execution creditor, and the claimant has paid into court the value 
of the goods, and subsequently another execution is levied at the 
instance of a different execution creditor, and the claimant makes 
another claim to the goods, and the shoriff again interpleads, the 
claimant must pay into court another sum to abide the event of the 
trial of the issue between him and the second execution creditor (6). 

(iii.) Security for Code. 

1217. The decision as to which party shall be plaintiff and which 
defendant affects to some extent the further question as to whether 
security for costs shall be ordered to be given. In this connection 
the rules applicable to ordinary litigation apply, and ought to be 
followed (c). This is, however, subject to the limitation that in con¬ 
sidering whether security shall be ordered from either party to the 
issue, the nominal position of'the parties does not determine the 
matter, but the real position must be looked at (d). It must be 
determined which party to the issue is really and substantially the 
plaintiff. Therefore, the defendant to the issue may be ordered to 
give security, provided he is substantially the plaintiff (e), or, at 

-*-r- 

! 'w) See note (a), p. 601, ante. 

x) It. S. C., Appendix IC, Form 54; see also p. 604, ante. 
a) Purkiss v. Holland (1887), 31 Fed. Jo. 702, 0. A. 
h) Kotcliie v. Golden Sovereigns, Ltd., [1808] 2 Q. B. 164, C. A. 
e) Rhodes v. Dawson (1886), 16 Q. B. D. 648, O. A., per Lindlet, L.J., at 
p. 553; Belmonte v. Aynard (1879), 4 C. P. D. 221, 352, 0. A. In Benazech v. 
Bessett (1845), 1 C. B. 313, the plaintiff in the notion and issue was ordered to 
give security, &b he was a foreigner residing out of the jurisdiction; in Webster 
v. DdafieXd (1849), 7 C. B. 187, the claimant was ordered to give security for a 
similar reason; in Frost v. Hey wood (1843), 2 DowL (N. s.) 801, a bankrupt 
plaintiff was ordered to give security, but in Ridgway y. Jones (I860), 29 L. J. 
(q. b.) 97, insolvency was held M insufficient roqpon in itself for ordering 
Becunty; in Better v. Prickett (1850), 15 Q. B.1081 (where the claimant was 
substituted as defendant, security was ordered, as her solvepoy was doubtful). 
See also title Pbacitice and Pkoceduhe. 

(d) Rhodes v w v Dawson, supra; Tomlinson y. Lo/yl and Finance Corporation 
(1KS4), 14 Q. B.*D. 539, 0. A. 

(f) Williams v. Crotjgng (1847), 3 0. B. 957 (whoro the defendant to the issue 
residing out of the jurisdiction was ordered to give security because he was the 
real plaintiff); Tomlinson v. Land and Finance Corporation, supra (where 
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least, as much so as the nominal plaintiff(/), and the nominal 
plaintiff may escape the obligation on the ground that he is 
substantially the defendant, or, at least, as much so as the nominal 
defendant (g ). 

The matter is one purely for the discretion of the court (/t). 
In a case where the security ordered was not given, and the 
claimant six months afterwards applied for judgment in his favour, 
an order was made for security to be given within a fortnight, 
otherwise the claimant to be at liberty to obtain his judgment (i). 


(iv.) Parties. 

1218. In the sheriff's interpleader the claimant is as a general rule 
made the plaintiff, and the burden of proof rests upon him where the 
goods seized were at the time of seizure in the possession of the 
judgment debtor, possession being primd facie evidence of title (k). 
If, however, the claimant was in possession at the time of the 
seizure, the burden of proof may be upon the execution creditor, 
thus reversing the ordinary rule, and the execution creditor may be 
made plaintiff ( l ). 

Where the applicant is a stakeholder, there is no such general 
rule as to which party shall be plaintiff and which defendant. 
The decision depends upon the circumstances of each case. Where 
an action has alioady been commenced against the applicant, the 
plaintiff in the action is frequently the plaintiff to the issue and 


defendants (a limited company) were oidered to givo security on a similar 
giound). 

{/’] See Tomlinson v. Land and Finance Corporation (1884), 14 Q. B. D. 539, 
0. A. (wheie it was hold that both parties might be said to be plaintiffs and that 
security might be ordeied from either); and see also Rhodes v. Dawson (1886), 16 
Q. B. D. 548, 0. A., per LiNBUiY, L J., at p. 553 ; and Re La Compagnie GS aerate 
d’Eaux Minirales et de Bains de Mer, [1891] 3 Ch. 451,458 (where it was held that 
mutual security could be orderod where both parties weie out of the jurisdiction). 

(jp Belmonte v. Aynard (1879), 4 0. P. L). 221, 352, 0. A. (plaintiff out of 
the jurisdiction not ordered to give security, as substantially he was defendant); 
see also Rhodes v. Dawum, supra, per Llndl^Y, L.J., at p. 553: “ It may be 
that in some cases each party is as much a plaintiff as the other ” (ibid .); 
see Tomlinson y. Land and Finance Corporation, supra, where it was held that 
the execution creditor and claimant were ieally both plaintiffs. 

(A) Workmeister v. Healy (187b), 10 I. fi. 0. L. 450 (where the plaintiff to the 
issue applied that the defendant should give security as he resided out of the juris¬ 
diction, DUt the plaintiff also resided out of the jurisdiction, and the applica¬ 
tion was refused). Compare Re La Compagnie QSnirale d’Eaux Mmirales et 
de Rains de Mer, supra, at p. 458 (where mutual secuiity was ordered). In 
Ridyway v. Jones (1860), 29 L. J. (q. B.) 97, the court refused an application by a 
plaintiff to the issue for security either by tlie defendant to the issue, who was 
insolvent, or by the defendant to the oiiginal action (applicant in the inter¬ 
pleader proceedings) on the grounds (1) thq^ insolvency was an insufficient 
reason in itself; (2) that tlfe defendant to the action ought not to be put in a 
worse position merely because the claimant was insolvent 

(1) Melin v. DauiSw (1869), 20 L. T. 366 ; Tassie v. Kennedy (1648), 5 Dow. 

& L. 587. In Kelly v. Brown (1836), 5 Dowl. 264, the court rfcju*©d to add to 
an order for security leave td*sign judgment if security were not given within 
the specified time. ^ 

(It) Yorks v. Smith (1851), 21 L. J. (Q. B.) 63; Bently y.TBook (1834), 2 DowL 
839; see further, p. 613, post. ' 

(2) Bee Qerhard v. Montagu <6 Co. (1889), 61 Xj. T. 664. 

tvu. X 
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Right of 
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jury. 


Where parties 
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having 
members in 
common. 


Form not 
vital. 


the other claimant defendant, but, where desirable, the positions 
may be reversed {in). * 

• 1219. If substantial injury bas been done by the wrong party 
being directed to be plaintiff, or by his being allowed to begin at the 
trial of the issue, a new trial may be granted (ra). 

1220. There is power to add parties before and after the issue 
has been drawn up(<>), and to substitute a new claimant as plaintiff 
to the issue where the party originally made plaintiff refuses 
to proceed with the trial (?>). 

1221. In a case where the claimant to the property and a 
purchaser from him were both made plaintiffs to the issue, after 
counsel for the claimant had been heard, counsel for the purchaser 
was refused permission to address the jury ( q ). 

1222. Where execution had been issued against shareholders in 
a banking company, upon a judgment against them obtained by 
another banking company, and the issue was whether the share¬ 
holders of the defendant company wore indebted to the plaintiff 
company in any and what sum, it was h jld that some of the share¬ 
holders who were made defondants to the issue could not object 
that some of tho parties to the record were members of both 
companies (’•). 


(▼.) Fvtm. 

1223. The form of the issue is immaterial (s) and is merely directed 
to the purpose of informing the conscience of the court (0- 

So where a claimant had claimed all the goods seized, and the 
issue was as to whether all the goods were his as against the execu¬ 
tion creditor, and it transpired that the claimant was entitled to 
part of them only, the issue was not decided against the claimant, 
but it was determined whether the goods or part of them, and if bo, 
what part, was tho property of the claimant (a). 

Whew goods have been Seized at the instance of several judg¬ 
ment creditors, all but one of whom have abandoned the execution 
upon a claim to all tho goods being made, the court may order a 
sale of enough of tho goods to satisfy the claim of that creditor 
who has not abandoned, arid an issue as to whether the goods 


i m) Rhodes v. J)«wson (1880), 16 Q. B. I). 548, 0. A. 

») Edwards v. Matthews (1847), 16 L. J. (ex.) 291. 
o) Bird v. Mathews (1882), 46 L. T. 512) C. A. 
p) Lydal v. Riddle (1836), 5 Dowl. 244^. 
q) Gaytan v. Espin (1859), 1 F. & F. 722. 

(r) Uosanquet v. Woodford (1843), 5 Q. U. $t0. 

(s) See Came v. Brice (1840), 7 M. 4 W 183, per%3&ABKE, B., at p. 185 ; 
Gadsden r. Barrow (1854), 9 Exch. 514, per Ar.DEKSON, B., At p. 517; Edwards 
v. English (1857), 7 E. & B. 564, per Lord Campbell, G.J., at p. 568; 
Richards v. Jenkins (1886), 17 Q. B. D. 544, per WlLLB, J., at p. 547. 

(t) Came v. Brice, supra; Plummer v. Brice (1878), 39 L. T. 657, 0. A., per 
Buamwkll, L.J., at p. 658.* 

(o) Plummer v. Price, supra j compare Morewood v. Wilks (1833), 6 0. & P. 
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seized and sold by the sheriff, or some part thereof, were the 
property of the claimant as against that creditor (b). 

1224. Where the parties cannot agree as to the statement of the 
issue, or where both parties do not consent (c), application may Tbe 
made to the master ( d ) to settle its terms. 

1225. In a sheriff’s interpleader, where the goods seized were in the 
judgment debtor’s possession at the time of the seizure, the form of 
the issue as a general rule is whethor the goods or money or part 
thereof were the property of the claimant (plaintiff to the issue) as 
against the execution creditor (defendant to the issue) at the time 
of the execution of the process, not whether the goods or money are 
the property of the claimant or of the execution debtor simply (c). 

Where the goods at the time of seizure were in the claimant’s 
possession, the form of the issuo may be reversed (/). 

1226. The form of issue neccssarity varies somewhat according to 
the particular circumstances. Where after the seizure a receiving 
order has been made against the execution debtor, and the trustee 
in bankruptcy is the claimant, tho form may be “ whether the. 
money now in the hands of the sheriff is tho property of the said 
claimant as against the execution creditor” (g). Bo also where an 
execution creditor had obtained tho appointment of a receiver in an 
action against a foreign company, and tho money in the hands of 
the receiver was claimed by liquidates appointed by a foreign 
tribunal, an issue was directed us to whether the liquidatois or the 

(b) Tebb >. Powell (1905), 93 I, T. 468, 0. A. 

(t) 11. S. C., Old. 57, r. 6. 

la] Soe note (a), p CO I, ante. 

(«) Belcher v, /’alien (ISIS), 0 U. 15. 008; Gadsden v. Bartow (1854), 9 Exch 
614; Lott v. Meluille (1811), 9 Dowl. 882 ; Moretoi-od v. Wilks (1883), C C. & V 
141; Green v. Steens (1857), 2 II. & N. 140; Schioaler v. Hattrott (1S73), 2S 
L. T. 704 ; Bu hards v. Jcabins (18S6), 17 Q. 15. D. 514, per Wills, J., at p. 517; 
(1887), 18 Q. 15. 1). 451, (J. A., per Lord Esheii, Rl.lt at p. 455 ; Discount Bank¬ 
ing Co. of England and Wales v. Lambarde, [189.5] 2 Q. 15. 329, O. A., per 
150WEN, L.J., at p. 832; Bee Slangier v. Holt (1864), 7 II. & N. (55. Tins 
form of issue was probably adopted for the express purpose of enabling any 
person lawfully entitled to possession to eusfcim his claim (soo Gteeity. Stevens, 
sujira,per POLLOCK, 0.13., and Schroeder y. llanrott, supra, per IioviLL, C.J.). 

“ The meaning must be that the question is to be asked with i elation to the 
moment before the sheriff seizes. . . . The issue is whethor the goods are then 
the goods of the claimant as against the execution creditor so as to prevent the 
execution creditor haying a right to require the sheriff to seize thorn ” ( Richards 
v. Jenkins, supra). In Edwards y. Matthews (1847), 16 L. J. (ex.) 291, tho form 
seems to have been whether the goods wore the property of the claimant (plaintiff) 
or the execution creditor (defendant). In Morewaod y. Wilkes, supra, the 
issue was merely whether the goods at the time of the seizure were the properly 
of the claimant, and the jury werfe directed that the question was whether all 
the goodB seized were the property of tho claimant, for if, not all were his, 
they must find a verdict for the defendants. ‘ In Green y. Rogers (1845), 2 Oar. 

& Kir. 148, the proper issue wtojmld to be whether the goods were the goods 
of the claimant (plafl^aff), not whether they were the goods of the claimant or 
the execution creditor, and that it was not in issue whether the goods were those 
of the execution debtor or nvt. 

(/) Gerhard y. Montagu it Go. (1889), 61 L. T. 664. 

(a) Dibb v. Brooke & Sons, [1894] 2 Q. B. 338 ; see Parkbr y. Booth (1831), 

1 Moo. & S. 1&6; Narthcate y. Beauchamp (1831),* 1 Moo. & S. 158 (where the 
form of the issue seems to have been whether ^ho assignees in bankruptcy or the' 
execution creditor were entitled to the moneys in the sheriff ’a hands). 

* X 2 
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The Order. 

Title. 
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Trial 'without 
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Discovery. 
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Failure to 
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judgment creditor was entitled to the money in the receiver's 
hands ( h ). 

1227 . Where the application for relief is made in an action, the 
issue is intituled in the action, and (< In the matter of an issue ordered 

to bo tried between-(the plaintiff to the issue) and-(the 

defendant to the issue).” Where the proceedings do not arise out of 
an action, the issue is intituled " In the matter of the Kules of the 
Supreme Court, 1883,” “ In the matter of an issue, etc.,” as above (t). 

1228 . If the plaintiff to the issue fails to set it down, the master ( j) 
may dismiss it for want of prosecution {k), and will order the 
subject-matter to be dealt with as he thinks fit. 

1229 . Where an issue has been ordered to try the right to goods 
in the hands of a stakeholder, it is submitted that the court has no 
power to transform th6 issue into an action, in order that other 
questions, as to the liability of one of the claimants to the other, 
may be introduced and determined (Z). 

(vi.) Trail. 

1230 . Under the present rules, unless trial by jury is expressly 
ordered by the order directing the issue, or on a subsequent 
application, the issue is tried without a jury (m). 

1231 . The Kules of the Supreme Court relating to discovery 
apply to the trial of interpleader issues, with the necessary 
modifications, as in the trial of actions (to). 

1232 . Any application to postpone the trial, if the issue is not 
set down, should be made to a master (o). If already set down, 
the application in the King’s Bench Division must now be made 
to the senior judge taking the list of actions for trial in which it is 
set down. 

1233 . Where a bond, which had been given under an interpleader 
order by a claimant as security for costs, contained a condition that 
the bond should be void if he should proceed to frial according to die 

(h) Levasseur v. Mason and Barry, [1891] 2 Q. B. 73, 0. A. 

(i) In Elliot v. tiparrow (1835), ' Hnr. & W. 370, where two days before the 
trial of the issue the claimant relinquished his claim and the execution creditor 
applied for costs on an affidavit intituled in the issue, the rule was refused on 
the ground that the affidavit should have beeu intituled in the original action. 

(j) See note (*), p. 601, ante.. 

(«) See title Practice and Procedure. 

(2) Eschger Qhesquirer & Co. v. Morrison, Kekewich <fe Co. (1890), 6T. L. B. 
145, 0. A. 

(m) B. S. 0., Ord. 38, it. 2, 6, 7. Prior to the operation of the B. S. 0., 
1883, on issue could not be tried by a judge alone (Ilamlyn v. Betteley (1680), 
Q Q. B. D. 63, 0. A.) 

(n) R. 8. 0., Ord. 67, r. 13; White v. Watts (1862), 12 0L B. (N. sj 267. Bor 

the general principles relating to discovery, see title Discovert, Inspection, 
and Interrogatories, Vol. XL, p. 36. * 

(o) See note (a), p. 601, ante; and see also Rebel v. Pkilpot (1.839), 9 Sim. 614 
(where it was held that the application must in all cases be made to the court 
which ordered the issue); Hen-grave v. Hargrave (1847), 4 C. B. 648. But under 
the present practice the application should be made as stated in the text 
(R. & 0., Ord. 64, r. 34). 
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order, and on the issue coming on the parties agreed to withdraw 
a juror, and an order was made directing the claimant to proceed 
to trial at the next sittings, it was held upon his failure to proceed 
that the condition meant that a trial should take place, and was n6t 
satisfied by the first proceeding to trial (p). 

(vii.) Right to set up Jua Tertii. 

1234 . In a sheriffs interpleader, where the goods seized were at 
the time of seizure in the possession of the judgment dobtor, and the 
form of the issue is therefore as to whether the goods seized were 
at the time of seizure the goods of the claimant as against the 
execution creditor, the claimant must show that he has a better 
title of some sort in himself than that of the execution 
creditor ( q ), and cannot give himself a title or defeat that of the 
execution creditor by merely showing that someone else has a 
title superior to that of both himself and the execution creditor (r). 
That question, so far as the claimant is concerned, must be left 
to the execution creditor and the third person to determine (*). 
The claimant must show either an absolute or a special property’ 
in the goods and also such right of possession as would entitle him 
to recover in an action against the sheriff (f). 

It is not sufficient to show that the defendant had no title. The 
claimant must make out some title in himself (a). 

On (he other hand, it is open to the execution creditor, whore 
defendant to the issue, to defeat the claim of the claimant by 
establishing a title to the goods in a third party which is superior 
to his own ( b ). This rule is in substance only a legitimate applica* 
tion of the maxim potior est conditio de/nulcntis (c). 

1235 . The rule does not prevent a second mortgagee of the 
goods Beized setting up the tide of the first mortgagee so as 
successfully to maintain, by virtue of the purchase of the equity of 
redemption, as against the execution creditor that he has all the 
property in the goods, which the first mortgagee has not (d). 

1236 . Where lhe^)roperty seized isVust property it is clear that 
the execution creditor has no right to the goods, but the claimant 


(p) Williams V. Gray and Norman sell (18.10), 19 L. J. (c. P) 382. , 

In) Richards v. Jenkins (1887), 18 Q. B. D. 451, 0. A., following Richards v. 
Johnston (1859), 4 II. & N. 6M) 

(r) Cams ▼. Brice (1840), 7 M. & W. 183, as explained in Richards v. Jenkins 
(1886), 17 Q. B. D. 544, per WiLi-S, J., at p. 547 ; Green v Rogers (1845), 2 
Oar. A Kir. 148. 


(«) Ihid.; Jennings v. Mather . [1901] 1 K. B. 108. 

(f) Gadsden v. Barrow (1854), 9 Bxch. 514, per Parke, B., at p. 515, followed in 
Richarde v. Jenkins (1886), 1»7 Q. B. D. 5-14, at p. 548; Jennings v. Mather, supra. 
Pot further illustrations, see Chase v. Goble (1841), 2 Man. & (4. 930 ; Belcher v. 
Patten (1848). 6. 0. B. 008; Edwards v. English (1857), 7 B. & B. 564, as 
explained in Richards v. Jenkins (1886), 17 Q. B. D. 544; Green v. Stevens (1857), 
2 H. & N. 146. ■> 

o) Jennings v. Mather, supra, 
h) Richards V. Jenkins (1886), 17 Q. B D. 544. 

c) Hid., per Wills, J., at p. 661. • 

d) Usher v. Martin (1889), 24 Q. B. D. 272, distinguishing Richarde \ 
Jenkins (1886), 17 Q. B. D. 644. 
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must show a definite title in himself to them. A. lien which a 
trustee for the benelit of creditor#, who is carrying on the business 
of the debtor, has over the goods, iB such a sufficient interest or title 
in the claimant as will prevail over that of the execution creditor. 
On the bankruptcy of the trustee his title passes to the trustee 
in bankruptcy, who is, therefore, entitled to the goods as against 
the execution creditor, even though he cannot deal with the goods 
as assets in the bankruptcy (e). 

1237. Where the goods seized are validly charged with the 
payment of the amount of debentuies, and it is admitted that 
tho charge far exceeds the value of the goods in question, the rights 
of the exOcution creditor are subject not only to the legal but also 
to the equilable rights of the debenture-holders, who have a 
sufficient title in them to prevent the sheriff selling them to the 
prejudice of their security (/). 

1238. Whore a receiver of a pawnbroker’s business had been 
appointed, but before the security w r as perfected, the sheriff on behalf 
of a ci editor seized goods in the possession of (lie debtor, including 
articles pawned, which the receiver lftenvards claimed, it was 
held that the debtor had a qualified P'operty in the redeemable 
articles which was not intercepted by the appointment of the 
receiver, and that tho sheriff tvas entitled to hold them on behalf 
of the execution creditor, and to receive money paid to redeem 
them (g) 

1239. On an issue, all grounds of claim or defence are open, and 
therefore a party, after failing at the trial to raise any such ground, 
cannot do so in subsequent proceedings ( h ). 

(viii.) Evidence. 

1240. The same rules of evidence apply on the trial of an 
interpleader issue as on the trial of any other issue or action ( i ). 

1241. The evidence must be confined to matters relevant to the 
question at issue. Thus, where the form of an ih&ub between the 
execution creditor and assignees in bankruptcy was whether the 
execution was valid against tho fiat in bankruptcy, the execution 
creditor was not entitled by the term.- of the issue to dispute 
the bankruptcy, as the issue had not been directed to that 
point (4). Again, where the issue was whether the property in the 


(e) Jennings v. Mather, [1901] 1 K. B. 108; and see title Bankruptcy and 
Insolvency, Vol. II., p 168. 

(/) Davey & Co. v. Williamson <fc Sons, [1898] 2 Q. B. 194, per Lord 
Bussell of Killowen, C.J., at.p. 200; and see title Companies, VoL V., pp. 
360, 362. 

(o] Re Rollason, Itollason v. Rollason (1887), 66 L. T. 303. 

(«) Re Hilton, Ex parte March (1892), 67 L. T. 694; compare Williams v. 
Richardson (1877), 36 L. T. 605 ; see title Estoppel, Vol. XIII., p. 333. 

(i) Emmott v. Mar chant (1878), 3 Q. B. D. 55o; see Yorkt v. Smith (1851), 
it L. J. (Q. b.) 53 (unstamped document held inadmissible); Gugen v. Sumpson 
11866), 4 F. & F. 974 ; Pooleti v. Goodwin (1836), 6 Nev. & M. (K. B.) 466, 472. 
See title Evidence, Yol. XIII., pp. 419 et seq. 

(ft) Linmt v. Chaffers (1843), 4 Q. B. 762, per Lord Denman, O.J., at p. 766. 
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rolling stock of a railway company was in the plaintiff as against 
an execution creditor, and the plaintiff’s title depended on a bond 
given by the railway company to another party and assigned to the 
plaintiff as oecurity for a loan, and an action brought upon fhe 
bond had been compromised by a transfer of the rolling stock to 
the plaintiff, the execution creditor was not entitled to adduce 
evidence to impeach the original legality of the bond(Z). Again, 
where the claim of the claimant as against the execution creditor 
depended on an assignment by deed by way of security, and the 
main question at issue was whether the advances made by the 
claimant were fictitious, and the deed fraudulent, an admission of 
the advances made by the debtor in the absence of the execution 
creditor was held inadmissible as evidence for the plaintiff (»<)• 

1242. A bill of sale given by a sheriff to the claimant when in 
possession under a prior execution, though peihaps not sufficient 
evidence in itself of the claimant’s title, is made sufficient when 
evidence of the soizuro prior to the bill is given (n). 

• 

(ix.) Disposal of Whole Matter. 

1243. The court (o) before whom the issue is tried may finally 
dispose of the whole matter of tho interpleader proceedings, 
including all costs not otherwise provided for ( p). 

Sub-Suct. 8 .—Substitution of Claimant for Defendant. 

1244. In an interpleader application by a defendant, the court 
instead of directing an issue between the plaintiff and claimant and 
staying the action, may direct the action to proceed, but that the 
claimant be made a defendant, in hen of, or in addition to, the 
applicant ( 7 ). Substitution “in lieu of” the defendant does not 
mean that the substituted defendant stands exactly in the original 
defendant’s shoes or in the actual place of the original defendant, but 
merely “instead of” There is therefore no power to limit the 
defence of the substituted defendant to that which the original 
defendant could self up (r). 


! l) Blaclrmore v. Yates (1807), L. E. 2 Exeh. 223. , 

m) Cools v. Braham (1818), 3 Exeh. 183. 

n) Uormd</e v. Cooper (1858), 27 L. J. (ex.) 314. 

o) As to the meaning of “court,” see noto (s), p. 601, ante, 

p) B. 9- 0., Old. 57, r. 13. This rulo also includes an order for nayjnent out 
or delivery over of the subject-matter to the succos-ful pgrty. Formerly the 
cbr 6 went back to tho judge in chambers to older wh.it should be done and to 
deal with the rights of the parties having regard to the result of the trail of the 
issue (see llohinson v. Tucker (1884), 14 Q,. B. D. 371, C. A.; Discount Ban'‘vg 
Co. of England and Wales v. Lombards, [1893] 2 Q. B. 329, 331, C A.; McNair 
<t Co. v. Auden show Paint and Colour Co., [1891] 2 Q. B. 502, 506 0. A.). See, 
further, p. 619, post. 

(o) R. 8. C., Ord. 67, r. 7.* In an old caao where an action had been brought 
against a sheriff by the claimant, upon the sheriff applying for relief, the court 
instead of directing an issue ordered that the action should proceed, but that 
the execution creditor should be substituted as (defendant (Brown r. Ludhum 
(1843), 6 Man. & G. 1G&). 

(r) Gerhard v. Montague As Co. (1889), 38 W. R. 76. 
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Sub-Sect. 9 .—Special Case. 

1245. Where the question between the claimants is a question of 
law, and the facts are not in dispute, the court (s) may order a special 
ewe to be stated for the opinion of the court (t). Where this is done 
the ordinary rules relating to special cases apply ( u ). 


Power to 
Attach. 


Sub-Sect. IQ.—Enforcement of Order . 

1246. The court ( t ) has power in a proper case to attach a party 
who fails to carry out its order (a), or to commit for contempt of 
court a party who prevents the order being carried out (b). * 


' Sect. 6.— Appeal. 

Sub-Sect. 1 .—In General. 

Enactment*. 1247. The wording of the rule(c) which now, together with 
statutory enactments (d), governs the question of appeal from the 
various orders or judgments made in the course of interpleader 
proceedings has given rise to much perplexity. The question has 
been described as being a legal puzzle (e). The rule provides that 
“ except where otherwise provided by statute, the judgment in any 
action or on any issue ordered to bo tried or stated in an inter¬ 
pleader proceeding, and the decision of lie court or a judge in a 
summary manner under rule 8 of this order shall he final and 
conclusive against the claimants and all persons claiming under 
them unless by special leave of the court or judge as the case 
may be or of the Court of Appeal.” The statutory enactments 
existing at the time of the framing of this rule, which related 
specifically to appeals in interpleader proceedings, were the Inter¬ 
pleader Act (/), ss. 1, 2, and the Common Law Procedure Act, 
1860 («7), s. 17. After the framing of the rule the Statute Law 
lluvision Act, 1888 (/<), which was framed with reference to the 
rules, received the royal assent ( i ), and repealed all the then 
existing statutory enactments with regard to interpleader in the 
High Court, except the Common Law Procedure Act, 1860 (j), s. 17. 


(a) As to the meaning of “ court,” see note («), p. C01. ante. 

(<) B. S. 0., Ord. 57, r. 9. For t a recent instance, sge Neuman v. Owjhton, 
[1911] 1 K. B. 792 (where a question of law having arisen during the master's 
consideration of an interpleader matter leferred to him for summary deter¬ 
mination, leave was obtained to use the master’s notes of the foots as a special 
case raising the question). 

(it) E. S. 0., Ord. 34 ; see title Practice and Procedure 

(a) Colima v. Cliff ( 1863), 8 L. T. 466; Angell v. Baddeley (1878), 3 Ex. D. 
49, C. A., per Brett, L.J., at p. 53 (sheiiff). 

(b) Cooper v. Aaprey (1863),' 9 Jur. (n. e.) 1198 (claimant). See, cenerally, 
titles Contempt of Court, Attachment, and Committal, Vol. VH., 
pp. 290 el aeq. ; Execution, Yol. XIV., pp. 76, 77. 

(c) E. 8. 0., Old. 57, r. 11. 

(a) Common Law Procedure Act, 1860 (23 & 24 Viet. c. 128), s. 17; 
Judicature Act, 1873 (36 & 37 Viet. o. 66), as. 19, 49(50 ; Appellate Jurisdiction 
Act, 1876 (39 & 40 Yict. c. 59), s. 20; Judicature (Procedure) Act. 1894(57 & 58 
Viet. c. 16), s. 5 ; Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 104 (2). 

I e) Lyon v. Morris (1887), 19 Q. B. D. 139, C. A., per Wills, J., at p, 145. 

/) Stat. (1831) 1 & 2 Will. 4, c. 58; see note (B, p. 581, ante, 
g) 23 A 24 Viet. c. 126. 

A) 46 & 47 Viet. c. 49. 

t) See Lyon v. Morria, auff’ra. . 

j) 23 A 24 Viet. c. 126. 
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The Statute Law Revision Act, 1883 (A), was not intended to alter the 
law, but only to repeal the above-mentioned statutory enactments, 
because their subject-matter had been dealt with by the rules (2). 
The rule expressly excepts from its effect the provisions of any 
existing statute, the exception having been inserted to prevent any 
collision between the direction contained in it and the provisions of 
any existing statute ( m ). It means that, except whore any statute 
may provide for an appeal (u), the matter is governed by the rule. 
The later provisions of the Judicature Acts (o) which relate to 
appeals have not had the effect of repealing or altering the Com¬ 
mon Law Procedure Act, 1860 ( p ), nor have the words in the rule 
itself, which seem to imply that leave to appeal may be given, 
had the effect of giving by leave a right of appeal where the 
decision under the statutory enactment was final (q). 

1248. The Common Law Procedure Act, 1860 (r), s. 17, and the 
Rules of the Supreme Court dealing with the subject of appeal, 
apply only to the claimants, and not to a sheriff. Therefore, a 
sheriff can appeal from the summary determination by a judge of 
an interpleader matter ( s ). 


Suu-Skct. 2. —Deration of Master. 

1249. Notwithstanding that the rule ( t ) appears to make the 
summary decision of a master final (it), so far as the claimants 
are concerned, except by leave, an appeul lies to a judge in 
chambers fiom a summary decision of a master in an interpleader 
matter, even without leave (v), by virtue of another rule of the 
Supreme Court (w) which gives such an appeal to any person 
affected by any order or decision of a master. Where an issue is 
referred to the master for trial the appeal lies to a Divisional Court 
in the King’s Bench Division ( x ). 


(/.) 46 & 47 Viot. r. 49. 

(f) Lyon v. Mat its (1887), 19 Q. B. D. 139, 0. A., per Fitv, L.J., at p. 148. 

(w») / bid. , ■ 

(n) Webb v. Shaw (1886), 16 Q. B. D. 658, 663. 

(o) Judicature Act, 1873 (36 & 37 Viet. c. 66), as. 19, 49, 58; Appellate 
Jurisdiction Act, 1876 (39 & 40 Viet, o. 59), s. 20; Judicature (Procedure) Act, 
1894 (57 & 58 Viet. c. 16), a. 5. 

(p) 23 & 24 Viet. c. 126. See Dodds v. Shepherd (1876), l Ex. D. 73; Turner 
r. Brvlgctt (1882), 9 Q. B. D. 65, G. A.; Ifuse v. Rope, (1897), 41 L. T. 457, 0. A.; 
Van Laun & Co. v. Baring Brothers Co , [1903] 2 K. B. 277, 285, 0. A. 

(q) Waterhouse v. Gilbert (1885), 13 Q. B. ]). 669, 0. A. ; Van Laun A Co. v. 

Baring Brothers <b Co., supra, per Collins, M.E., at p. 281. * 

It) 23 & 24 Viot. o. 126. • 

(s) Smith v. Darlow (1884), 26 Ch. D. 605, 0. A. “ Parties,” in the Common 
Law Procedure Act, 1860 (23 & 24 Viet. c. 126), s. 17, iheans the persons 
who claim title to the gootfK. R. S. 0., Ord. 57, r. 11, is limited iu its terms to 
the claimants. 

(<) R. S. C., Ord. 57, r. 11. 

(u) As to what is a “ summary decision,” see p. 606, ante. 

[v) Webb v. Shaw, supra; "Bryant v. Reading (1886), 17 Q. B. D. 128, 0. A.; 
Clench v. Dooley (1886), 56 L. T. 122. 

lut ) R. S. 0., Ord. 34, r. 21; see, further, title Practice and Procedure. 

(a) Oca v. Bowen (1911), 63 Sol. Jo. 381, C. A., following Blair v. Clark, [1906] 2 
K. B. 646 (trial of a garnishee issue). So also where Instead of proceeding under 


Sect, 6. 

Appeal. 


Rules do net 
apply to 
sheriff. 


Appeal lies 
from sum¬ 
mary decisfoo 
of master on 
questions of 
fact and law. 



618 


Interpleader. 


Sect. 6. 

Appeal. 


No appeal 
from an ur¬ 
inary decision 
of judjje. 


No appeal 
fiom sum- 
maiy decision 
of Divisional 
Court. 

Appeal from 
decision on 
issue without 
a jury. 


The rule as to appeals from a master is confined in terms to a 
summary decision (y) where the facts are in dispute, and the master 
acts with the consent of both claimants or on the request of one(#). 
JBqt where the facts are not in dispute, and the question is purely 
one of law, the master may decide it summarily without consent or 
request, and an appeal lies from him to the judge in chambers (a). 

Sud-Seot. 3 .—Decision of Judge in Chambers. 

1250. Where a judge disposes of the matter in dispute in a 
summary manner, (1) where the facts are in dispute and he acts at 
the request of one of the claimants or with the consent of both ( b ), or 
(2) in cases where the question is purely one of law and he decides 
it summarily without such consent or request(c), or (8) on appeal 
from the summary decision of a master (t/)—in othor words, where 
he disposes of the summons in any other way than by directing an 
issue or special case (e)- -his decision is final, and notwithstanding 
the words of the rule (/), which seem to imply otherwise, there is 
no power in him or in the Court of Appeal to give leave to appeal ( g ). 

Sub-Sect. 4. — Summary I tension of Divisional Court. 

1251. Where the judge at chambers -efers the summons to the 
Divisional Court, which decides the matter summarily, the decision 
is final (A). 

Sub Sect. 6 .—Trial of Issue by Judge alone. 

1252. Where an issue is tried in court by a judge without a jury 
an appeal lies to the Court of Appeal, without leave, from the 
decision of the judge as to the findings of fact or rulings of law in 
the same manner as an appeal lies from any other finding or 
ruling of a judge in court (i)., 


E. S. C., Old. 57, r. 8, an order is made for reforence of the whole cause or 
mutter to a master, the appeal from a master lies to a Divi-ional Couit iu the 
Kilig’e Dench Division (dower v. Tobitt (1891), 39 W. E. 193, 0. A.; Joyner v. 
Weeks, [1891] 2 Q. 11 3i, C. A.; Monday v. Aorton, [1892] 1 Q. B. 403. C. A.; 
Wynne- Finch v. Cl tag tor, [1903] 2 Ch. 475, C. A.; Fiutvr v. Fraud , [1906] 
1 K. B. 368, C. A.). * *- 

ly ) It. S. C., Oru. 67, r. 11 ; soe p. 606, ante. 

(*) Tho rule only rofcis in tenus to It. S. C., Ord. 67, r. 8. 

(a) See Re Tain , [1893] 2 Ch. 2 0, C. A.; and p. 606, ante. 

(b) f.e.^undor E. S. C., Ord. 67, r. 8 ; Dodds \. Shepherd (1876), 1 Ex. I). 75 ; 
Bryant v. Reading (1886), 17 Q. B. D. 128, C. A. ; Lyon v. Morris (1887), 19 
Q. B. D. 139, 0. A. ; Waterhouse v. Oilbeit (1885), 16 Q. B. D. 569, C. A. For 
cases under the Interpleader Act (stat. (18 il) 1 & 2 Will. 4, o. 58), see Short- 
ridge v. Young (1843'), 12 M. & W. 8; Burgh v. Schofield (1842), 9 M. & W. 478. 

(c) /.c., under It S. C., Ord. 57, r. 9 (first part of inle); Re Tarn, supra; 

Van Latin & Co. v. Haring Brothers & Co., [1903] 2 K. B. 277, 0. A., per 
Coixins. M.E., at,p 285 ; Topharn v. Oreenside Glazed Fire-brick Co. (1887), 37 
Ch. D. 281, per North, J., at p. 294. t . 

- (tl) Webb v. Shaw (1886). 16 Q. B. D. 658; Bryant v. Reading, supra; 
Clench v. Dooleij. (1886), 56 Ij. T. 122. 

(c) See pp. 607, 616, ante. 

(/) R. S 0., Old. 57. r. 11. • 

(g) Dodds v. Shejihertl, supra; Lyon v. Morris, supra; Re Tam , supra; 
v an Latin &. Co. v. Ilariny Brotheis dc Co., supra.' 

(A) Turner v. Bridgets (1882), 9 Q. B. D. 55, 0. A. 

(•) Judicature Act, 1873 (33 A 37 Viot. o. 66), s. 19; Dawson v. Foot (1680), 
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St B-Sect. 8 .— Trial of Issue by Judge and Jury . 

1253. Where the issue is tried by a judge with a jury, the findings 
of fact by the jury and the rulings of the judge on questions of 
law are, without leave (A), open to review by means of a motion 
to the Court of Appeal to set aside the verdict and for a new 
trial ( l). 

The Court of Appeal has power to order judgment to be entered 
for the successful appellant without ordering a now trial (m). The 
rules which apply to new trials in actions apply in the same manner 
to tfie trial of interpleader issues (n). 


Sub-Sect. 7. — Where Judge disposes of Whole Mutter. 

1254. Where the judge who tiies an issue exercises the powers 
given to him (<>) of finally disposing of the whole matter of the 
interpleader proceedings, further complications as to the power of 
appeal from his decisions arise from the fact that he iB exercising 
jurisdiction in two capacities. In trying the issue he is exercising 
the ordinary jurisdiction of a judge sitting in open court for the 
purpose of the trial of actions, and in that capacity the.findings of 
fact by the judge or jury, as the case may be, and the rulings of the 
judge on questions of law are, as has been shown, open to an appeal 
just as they are in the trial of an action (p). But. where after the 
trial of the issue he goes on to direct final judgment to be entered 
and to deal with the other rights of the parties arising upon the 
judgment in the issue, he is exercising the functions of a judge 
in chambers, to whom, before the rule, it was necessary to go back 
after the trial of the issue, for Lhe purpose of getting a judgment 
on the issue and a final order disposing of the whole matter of the 
interpleader proceedings (q). Under .the Common Law Procedure 
Act, 1800(3'), any order of a judge at chambers in an interpleader 
matter was final and without appeal, and it has been held under 
the present rules that anything done in the matter, except that 

14 Q, B. D. 377. C. A.; Ramsay v. Margrett, [1894] 2 Q. B. 18, 0. A., per 
Lord Esiier, M.R., at p. 22. Tho woidmg.of R. S. 0., Ord. 57, r. 11, seems 
to imply that leave of The judge or of the Court of Appoal is necessary ; and 
9ee Rob%nson v. Tucker (1884), 14 Q. B. D. 371, 0. A., per Brett, M.R., at 
p. 375. An appeal Lay under the Interpleader Act (stat. (1831) 1 & 2 
Will. 4, c. 58) (see note (/), p. 581, ante)) see Witt v. Parker (1877), 46 L. J. 
(q. B.) 450, C. A.; Withers v. Parker (1859), 4 H. & N. 810, Ex. Oh.* See also 
title Practice and Procedure. 

(A) Rohtnson v. Tut tor, siq/>a,per Brett, M.R., at p. 375; R. S. 0., Ord. 57, 
r. 11. 

(/) R. S. 0., Ord. 40, it. 3- 5; Robinson v. Tucker, supra; Burstall v. Bryant 
(1883), 12 Q,. B. D. 103, per Lord CoLF.ltmoE, C.J., at p. 104 

(m) Williams v. M<r<irr (1882), 9 Q. B. D. 337, C. A. 

(»t) E.g., Janes v. Whitbread (1851), 11 C. B. 406. See also title Practice 
and Procedure. * 

(o) R. 8. 0., Ord. 57, r. 13. 

(p) See supra. 

(q) See p. 615, ante. The rule has mado no roal difference in the practice, 

except that the judge who 'tries tho issue now disposes of the whole matter 
instead of the matter going back to the judge in chambers ( Discount Banking 
Co. of England and Wales v. " Lambarde , [1893] 2 Q. B. 329, 0. A., per Lord 
Esiieb, !£R., at p. 331). • 

(r) 23 & 24 Viet. c. 126. 
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which occurred at the trial of the issue, is not the subject-matter of 
an appeal. In other words, what the judge does before or after 
the trial of an issue, whether at chambers or in open court, cannot 
1)3. reviewed on appeal («). But this does not hold good entirely so 
far as the judgment which the judge enters upon the findings of 
fact is concerned. This can be questioned on an appeal or applica¬ 
tion for a new trial ( t ), ap the case may be (a), but the leave of the 
judge must first be obtained. 

Sub-Seot. 8.—Special Case. 

1255. Where the question raised in the dispute is a question of 
law, and the court has ordered a special case to be stated for the 
opinion of the court, it seoms that an appeal lieB to the Court of 
Appeal from the determination by the judge (6). 

Sub-Sect. 9.— Costs. 

1256. There is no appeal from an order of a judge as to costs 
only, without leave of the judge (c). Leave to appeal cannot be 
given by the Court of Appeal (d). 

Sub-Sect. 10.— Time. 

1257. The order or judgment madt upon the trial of an inter¬ 
pleader issue, where the trial has been with or without a jury, is 
not a final but an interlocutory order for the purposes of calculating 
the time fo* appealing (p), ami the appeal or application for a new 
trial or to set aside the judgment must be made before the expira¬ 
tion of fourteen days from the time the judgment or order is 
signed, entered, or otherwise perfected in the case of an appeal and 
within ten days after trial in the case of an application for a new 
trial (/). But, on the other hand, it has been held that for the 
purpose of calculating the 'length of notice to be given by the 
appellant (g), the order made hy the King’s Bench Division, upon 
an appeal from the judgment of a county court judge in an issue, 
is a final order ( h ). 

Sub-Sect. 11. — Bankruptcy. 

1258- Where an order is made in bankruptcy in an interpleader 
matter, an appeal lies to the Court of Appeal ( i). 


(a) Field v. Rivint/ton (1889;, 6 T. L. R. <512, 0. A. (where the judge had 
exercised his jurisdiction under S. S. 0., Old. 57, r. 13, and it was sought to 
appeal against his decision depriving the successful claimant of the costs ot 
the interpleader proceedings). 

(t) See p. 618, ajite. 

(a) IXavson v. Fox (1885), 14 Q. B. D. 377, C. A. (without jury); Robinson 
v. Tucker (1884), 14 Q. B. D. 371, 0. A. (with jury). 

(b) B. S. 0., Urd. 34. See titlo Phvctioe and Pbocedueb. 

(c) Judicature Act, 1873 (38 & 37 Viet. c. 66), s. 49 : llartmant v. Foster (1881), 

8 Q. B. D. 82, 0. A. « 

! d) Field v. Rivington, supra. 

e) Mr.Andrew v. Barter (1878), 7 Ch. D. 701, 0. A. ; McNair A Oo. v. 
Audetishaui Paint and Colour Co., [1891] 2 Q B. 502, C. A. 

(/) B. S. C., Ord. 68, r. 15 (appeal); It. S. 0.,*0rd. 39, r. 4 (application for 
new trial). The notice is a fourteen days’ notice {ibid.). 

(?) Ibid., r. 3. 

(h) Hughes v. Little (1886),* 18 a B. D. 32, C. A. 

(i) Bankruptcy Act, 1883 (46 A 47 Viet. c. 52), s. 104 (2). See Re Morris, Eos 
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Sbot. 7.— Costs . 

Sub-Sect. •].—In General . 

1259. The court or a judge has power to make such orders qp to (n general, 
costs in and for the purpose of any interpleader proceedings as 
may be just and reasonable (ft). As a general rule, the applicant 
is allowed his costs, and, so far as the claimants are concerned, the 
rule which ordinarily obtains in actions, that the successful party 
gets his costs, is followed ( l ). A party who has obtained an order 
fo* costs is a judgment creditor for the purposes of garnishee 
proceedings (in). 


Scot. 7. 

Costs. 


Sub-Sect. 2 .—Of Stakeholder. 

1260. In interpleader suits in equity the plaintiff to the bill ( i.e., Rule in 
the applicant for relief) was ordinarily given his costs if he et i ult y- 
conducted himself properly, and was allowed, if necessary, to 
recover them from the defendant who succeeded, the latter in turn 
being entitled to recover them, together with his own costs, from 
the defendant who failed (n). The plaintiff was generally allowed 
to deduct his costs from the fund in court (o), and he was not liable 
for the interest lost to the successful party after payment of the 
fund into pourt ( p). 

In the common law courts, on the othor hand, there are early Rule at 
decisions under the Interpleader Act ( q) disallowing costs to the comnion 1:iw * 
applicant on the ground that the relief he got by “ the summary 
and cheap application ” was sufficient compensation (r), but this 
view did not universally obtain (s). 

The ordinary rule in all divisions of the High Court now is that Rule in all 
where the stakeholder has acted properly (t) he is allowed his costs °* 

■-Court. 

S rte Streeter (1881), 19 Cb. D. 216, C. A.; and title Bankiiuptcy and 
solvency, Vol. II., pp. 263, 265. 

(k) K. S. 0., Ord. 57, r. 15. This rule appears to be a mere repetition of the 
last clause of the Interpleader Act (stat. (1831) 1 & 2 Will. 4, c. 58), s. 1, and 
must be similarly construed (Rhodes v. Dawson (1886), 16 Q. JB. D. 548, C. A., per 
Lindley, L.J., at p. «53). Formerly cost! were not allowed until the termina¬ 
tion of the proceedings (see Hood v. Bradbury (1844), 6 Man. & G. 981 ; see 
also Bland v. Delano f1838), 6 Dowl. 293). 

(1) See Re Rogers, Ex parte Sussex (Sheriff), [19111 1 K. B. 104, 110. 

(m) Hartleys. Shemwell, Marples v. Hartley (1861), 1 B. & S 1 ; and see title 
Execution, Vol. XTV., pp. 90 et seq. 

(n) Hendry v. Key (1756), 1 Dick. 291. 

(o) Crawford v. Fisher (1842), 1 Hare, 436, 444; Meux v. Bell (1841), 1 Hare, 

73, 98. 

(p) East India Co. ▼. Campion (1837), 4 01. & Fin. pi6, H. L ; see also 
Campion v. Colvin (1836), 3 Bing. (n. 0.) 17. 

(q) Stat. (1831) 1 & 2 Will. 4, c. 58 (see note (l), p. 581, ante). 

(r) Lambert v. Cooper (4837), 5 Dowl. 547,549; see also Roberts v. Bell (1857), 

7 E. & B. 323. 

(s) Pitches v. Edney (18381, 6 Scott, 582; Rsevts v. Barraud (1839), 7 Scott, 

281; Parker v. Finnett (1833), 2 Dowl. 562 ; Jotter v. Bank of England, (1834), 

2 Dowl. 728; Duear v. Mackintosh (1834), 2 Dowl. 730. In these very early 
cases the practice which now prevails was considered the proper practice. 

(t) For cases ae to costs where the conduct of the stakeholder was questioned, 
see Crawford v. Fisher, supra, at p. 444; Scottish Union Insurance Co. v. Steels 
(1864), 9 L. T. 677; Symes v. Magnay (1855), 20 Beav. 47. 
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out of tho fund or subject-matter in dispute, and the claimant who 
is in the wrong has to indemnify^to that extent the claimant who 
is entitled to the fund (n). Moreover, in addition to his costs, the 
stakeholder is allowed any charges to which he may be entitled, 
e.g., as warehouseman or auctioneer, out of the fund or other 
subject-matter of tho dispute, both costs and charges being allowed 
as a first charge on the fui^d (a). Where, however, the applicant has 
unnecossarily caused any portion of the costs, he may be disallowed 
that portion, and may be ordered to pay the costs occasioned bj 
his misconduct (b). « 

1261. On the hearing of the interpleader summons taken out 
by the defendant, the master lias power to order that the plaintiff 
in tho action shall pay the applicant’s costs in the action, apart 
from his costs in the interpleader proceedings (c). 

1262. Whcro, insload of interpleading, the stakeholder litigates 
with both parties separately, ho loses the benefit of the former 
procedure and may have to pay costs as against one of the parties 
instead of being allowed his costs ont of the fund ( d ). 

Sub-Shot. 3 .—Of Slw iff. 

1263. In the absence of misconduct, the sheriff is entitled to all 
his costs, chargos, and expenses reasonably incurred, from the 
commencement of the interpleader proceedings to their final 
determination (c). Where, however, ho improperly commences or 


(u) Colter v. Bank of England (1831), 2 Dowl. 728; linear y. Mackintosh {IS'H), 
2 Dowl. 730 ; Byrnes v. Magnay (18.')j), 20 lleav. 47 ; Laing v. Zcrlen (1874), S) 
(3h. App. 736; Searle ifc Co. v. Matllysws, [1883] W. N. 176; Reading v. London 
School Board (1866), 16 Q. B. D. 686; Goodman v. Blake (1887), 19 Q. B. D. 77. 

(o) Attenborough v. St. Katharine's Dock Co. (1878), 3 0. P. D. 430, 466, 0. A.; 
lie Rothschild Freres v. Morrison, Kekewich & Co., La Banque de Paris et des 
Pays Bas v. Same, La Banque de France v. Same (1890), 24 Q. B. D. 750, 0. A. ; 
Harwood v. Betham (1832), 1 L. J. (ex.) 180. 

(i>) Searle <fc Co. v. Matthews, supra. 

(c) R. S. 0., Orel. 64, r. 12, as amqpded by K. S. C., Jime, 1908, doing away 
with tho docision in Hansen v. Maddox (1883), 12 Q. B. D. 100. 

(d) Laing v. Zeden, supra. 

(e) Staile «fc Co y. Matthews, supra. In several of tho earlier decisions under 
the Interpleader Act (stat. (1831) 1 & 2 Will. 4, e. 58) the shoi iff was refused 
costs because he was considered to be extremely well off in boing protected 
against ail action at so cheap a rate {Barker v. Dynte (1832), 1 Dowl. 169; 
Bawdier y. Smith (1832), 1 Dowl. 417 ; and see MurlanJy. Chitty (1833), 1 Dowl. 
520; Orarh v. Sheldon (1835), 3 Dowl. 640; Field v. Cope (1832), 1 Dowl. 567 ; 
Jones v. Lewis (1841), 8 M. & W. 264; Cox v. Fenn (1838), 7 Dowl. 50; 
Lambert v. Cooper (lti'37), 5 Dowl. 647 ; Beswick v. Thomas (1837), 5 Dowl. 458). 
lie was, however, allowed to rotain out of tho goods seized his chargos for 
poundage and his expenses of remaining in possession, where neither party 
appeared {Eveleigh v. Salsbury (1836), 5 Dowl. 369; s8e also Hammond v. Naim 
(1841), 9 M. & W. 221), or where tho execution creditor or claimant abandoned 
( Dabbs v. Humphries (1835), 3 Dowl. 377; ll’ii/s v. Hopkins, Bragg y. Same 
(1835), 3 Dowl. 347), or after trial against tho unsuccessful party (Scales y. 
Sargeson (1835), 4 Dowl. 231; Dabbs y. Humphries, 9 supra; West v. Rotherham 
(1836), 2 Bing. (n. o.) 527). In other early cases he was allowed his costs as 
against the claimant who abandoned ( Scales v. Sargeson, supra; Wills v. Hopkins, 
Bragg v. Same, supra). After'the coming into operation of the Rules of the 
Supreme Court it was laid down that the sheriff was entitled, in the absence of 
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continues the proceedings he may be disallowed his own costs ( f), 
and even ordered to pay to the other parties the costs occasioned 
by his misconduct (g ). * 

1264. "Where the sheriff improperly remains in possession he will 
not be allowed possession money for that time ( h ). Nor will extra 
possession money be allowed if it is unnecessarily incurred owing to 
irregular procedure by the sheriff (i). But if the sheriff acts in 
obedience to an ordei* of the court he will bo allowed his costs of 
so acting, although in the end it turns out that the seizure was 
wrohgful (k). 

1265. Where the claimant is unsuccessful, the sheriff is still 
entitled to insist that the order directs the execution creditor to pay 
the sheriff’s costs and charges in the first instance, with a remedy 
over to the execution creditor against the claimant, on the ground 
that he is entitled to get his coats from the party upon whose 
directions he acted and who, therefore, in a sense, made it necessary 
that interpleader proceedings should be resoited to (/). 

Where the landlord distrained for rent after the sheriff ha$ 
seized and a claim had been made upon which interpleader 
proceedings were commenced and an issue ordered, but upon the 
landlord distraining the issue was not proceeded with, it was held 
that the execution creditor should pay the sheriff’s costs in the 
first place and that the claimant should repay half to him from the 
date of the claim (in). 

1266. A sheriff is, as a rule, entitled to rocover his expenses 
reasonably incurred in keeping the things seized, c.g., when cattle 


misconduct, to hi* cords from the time tho interpleader proceedings coinnionced— 
that is to fray, as against an unsuccessful claimant he was entitled to costs and 
possession money liom the time ot the notice of claim or from the time of sale, 
whichever was that; and us ag.iiust the unsuccessful execution creditor, or 
where the execution creditor abandoned, he was entitled to costs from the time 
at which the latter authoiised tho carrying on of the interpleadei proceedings 
{Searle <ft Co. v. Matthews, [1883] W. N. 170 ; (JooJnum v. Blake (1887), If) 
Q. B. D. 77; Biamsden v. Father (1885), 1 T. L. 11. 510, 0. A.). Whore a 
claim is made improperly by tho execution debtor on behalf of anotlior ho may 
have to pay the shun If's costs (Lewis v. Eiclce (1831), 2 Dowl. 337; Philby v. 
[by (18335, 2 Dowl. 222). 

(/) C. v. D., [1883 ) W. N. 207; Bee also Olasier v. Cooke (1835), 5 Nev. & 
M. (K. U.) 680; Prosser v. Mai Leon (1881), 28 Sol. Jo. 411, 616, 0. A. • 

(g) Ford v. Billy (1822), 6 B. & Ad. 885; Bishop v. Ihnxman (1833), 2 Dowl 
166 (where the claim was cleai Iy bad m law); Dalton v. Furness (186b), 35 Beav. 
461 (failure to give notice of claim); lie Oxfordshire (Sheriff) (1837), 6 Dowl. 
136 (where claim made by holder of bill of sale). But now a sheriff may intei- 

( ilead where the claimant has a bill of sale over the goods ; ^ee Stern v. Teguer, 
1898] 1 Q. B. 37, 0. A., cited p. 604, ante. 

(h) Uwlnden v. Burgess (1835), 4 Dowl. 104; compare Scale&v. Sargesou (1836), 
4 Dowl. 231. • 

(t) Clark v. Chetwode (183G), 4 Dowl. 635. The reasonableness of the sheriff's 
charges can be dealt with on taxation; see Long v. Bray, Ex parte Wright 
(1862), 10 W. R. 811. 

(k) Bland v. Dtlano (1838)? 6 Dowl. 293. 

(1) Smith v. Darlow (1884), 26 Ch. D. 605, 0. A.; Stern v. Tegner, supra; 
Todd Keevir, [1895] 2 I. Il, 400.0. A.; Re Rogers. Ex parte Sussex (Sheriff), 
[1911] 1 K. B. 104, 110. 

(m) Lawton v. Carter (1893), 63 L. J. (q. b.) 169. 
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are seized he is entitled to his expenses for agisting or keeping 
them (n). . 

JL267. A. sheriff is not entitled as a rule to his costs of appearing 
at the hearing of an appeal from the judgment on the issue, even 
where he has been served with notice of the appeal, as he is not 
a party to the issue (o). But if he has an interest in the appeal 
on account of the possibility of his costs being in jeopardy, he may 
be entitled to appear and to his costs ( p), which may be ordered 
to be paid by the party who may ultimately, at the new jirial 
ordered, be found to be in the wrong (q). 

1268. Where the sheriff, after interpleader proceedings have been 
commenced, is served with notice of a receiving order before sale or 
completion of the execution within the meaning of the Bankruptcy 
Acts (r), he is bound to deliver the goods or the proceeds to the 
official receiver, and is not entitled as against him or the trustee 
in bankruptcy to costs for the time he remains in possession after 
service of the notice. He is only entitled to his costs up to the 
time of service (s). These costs are made a first charge upon 
the goods or money (0, but poundage is not included in them (a). 
Where there has been some delay duung the interpleader pro¬ 
ceedings by which possession money has been increased, but for 
which the sheriff is not responsible, he is entitled to withhold his 
possession money for the whole time(b). He is not so entitled if 
remaining in possession was, in the circumstances, improper (c). 
The sheriff is entitled to hiB costs of the interpleader proceedings, 
as they are “ costs of the execution ” within the Bankruptcy Act, 
1890 ( d ), but is not entitled to deduct the costs of the execution 
creditor or of the claimant, since these costs do not come within the 
Act ( d). 


(n) Malone v. Bote, [1900] 2 I. R. 586, 0. A.; Brady v. Williams, [1898] 
2 I. It. 703 ; but compare Oaskell v. Seften (1845), i4 M. & W. 802. 

Co) Jte Moms, Ex parte Webster (1882), 22 Gh. D. 136, O. A. 

(p) Trickett & Co. v. Qirdlestonc (1897), 103 L. T. Jo. 81. 

(q) lie Morris, Ex parte Streeter (1881), 19 Ch. D. 216, fJ. A. 

(r) Bankruptcy Act, 1890 (53 & 54 Yict. c. 71), a. 1* (1); see title 
Bankruptcy and Insolvency, Yol. II., pp. 271 et seq. 

Be Harrison, Ex parte Essex (Sheriff), [1893] 2 Q. B. 111. 

(t) Bankruptcy Act, 1890 (53 & 54 Viet, i 71), a. 11 (1); and see title 
Execution, Vol. XIV., pp. 34, 36. 

(a) Be Thomas, Ex parte Middlesex (Sheriff), [1899] 1 Q. B. 460, C. A. 

(b) Be Bevy, Ex parte Essex (Sheriff) (1890), 63 L. T. 291 ; Be Beeslon, 
[1899] l t Q. B. 626,.C. A., approving Be Hurley (1893), 10 Morr. 120 (sheriff 
m possession for fifteen months at request of execution creditor and with 
consent of execution debtor); see also Be Fenton, Ex parte Lithgow (1878), 
10 Ch. D. 169; Be English and Ayling, Ex parte Murray <fc Co., [1903] 1 K. B. 
680. . ' 

(c) Be Finch, Ex parte Essex (Sheriff ) (1891), 65 lj. T. 466 (sheriff held not 
entitled to recover as againBt the debtor or the debtor’s estate oostB of remaining 
in possession for an unreasonable period at the request of the execution creditor 
but without oonsent of the debtor). 

(d) 63 & 64 Yict. o. 71, s. 11 (1), (2). See Re Sogers, Ex parte Sussex (Sheriff), 
[191‘] 1 X. B. 104. In such case the taxing master in bankruptcy is entitled to 
tax toe sheriff's bill of costs qnd disallow the costs of the execution creditor and 
olaimaiit, although they have been allowed by a taxing master aoting under the 
order of a King’s Benoh master made on the interpleader proceedings (»se 
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1269. Where on receipt of notice of claim to goods or chattels 
taken in execution, the execution creditor within four days admits 
the claim and notifies the sheriff or his officer to that offect, he 
is only liable to the sheriff for any fees and expenses incurred 
prior to the receipt by the sheriff of the notice admitting ‘the 
claim (e). If no admission by the execution creditor is received in 
due time, and the claimant does not withdraw his claim by notice 
in writing to the sheriff or his officer, the sheriff may apply for an 
interpleader summons, and if, after the issue, but before the return of 
thrf summons, the execution creditor admits the claim by notice 
in writing to the sheriff or his officer and to the claimant, or the 
claimant withdraws his claim by notice in writing to the sheriff or 
his officer (/), the judge or master may make an order for pay¬ 
ment of the sheriff’s costs, fees, charges and expenses, and the 
other party’s costs against the execution creditor or the claimant as 
the case may be(/). 

Sub-Sect. 4. — Of Partus other than the Applicant . 

1270- The ordinary rule that the party who fails to appear, pr 
abandons, or is unsuccessful, pays the costs of the successful party 
applies in interpleader matters as in actions {g), and he must 
also, as a rule, pay the applicant's costs and charges ( h ). But the 

Bankruptcy Act, 1890 (53 & 54 Viet. c. 71), s. 11 (2); Bankruptcy Rules, 1880 
and 1891, r. 119 : lie Rogers, Ex parte Sussex {Sheriff), [1911] 1 K. B. 104). 

(r) It. S. C., Ord. 57, r. 16; and see fuithor, as to withdrawal by sheriff, 
p. 889, ante. 

(/) R. S. C., Ord, 57, r. 17; Perkins v. Burton (1833), 2 Dowl. 108. 

( 17 ) Bowen v. Bramvige (1833), 2 Dowl. 213 (trial of issue); Perkins v. Burton, 
supra (non-appearance of claimant) ; Dabls v. Humphries (1835), 3 Dowl! 
377; Wills v. Hopkins (1835), 3 Dowl. £46; Hyland v. Lennox (1891), 28 

L. R. Ir. 286 (abandonment); Jones v. Regan (1840), 9 Dowl. 580; MelutUe 
v. Smark (1841), 3 Man. & G. 67. There wore some early decisions of the 
common law courts under which each party had to pay their own costs where 
no blame attached to anyone or in the ab.»enco of improper conduct in 
either party; see Oram v. Sheldon (1835), 3 Dowl. 640; Beswick v. Thomas 
(1837), 5 DowL 458 ; Morland v. flatty (1833), 1 Dowl. 520; Jones v. Lewis 
(1841), 3 M. & W. 264; Lambert v. Cw/pgr (1837), 5 Dowl. 547. In Steel v. 
Rowe (1890), 90 L. T. Jo. 10, it appeals to nave been held in chambers that 
there was no power to order costs against a claimant who did not appear, but 
this is coutraiy to Perkins v. Burton , sujira, and is not followed in practice. It 
was held under the Interpleader Act (stat. (1831) 1 & 2 Will. 4, c. 53) that 
where the claimant appeared merely to object to the irregularity of the pro¬ 
ceedings, and not to litigate his claim, there was not a sufficient appearance 
under that Act to make him liable for costs ( Grazebroole v. Pickford (1842), 10 

M. & W. 279). But where, though he had made no affidavit in support of his 
claim, he was represented by counsel on the hearing of the summons, who, 
after hearing the stakeholder’s oase, consented to an oilier barring the claim, 
and asked that no action should be brought by or agaiuBt either party, it was 
held that there was a sufficient appearance to justify the making of an.order for 
costs {Rooda v. Oun awPShot, and Griffin's Wharves Co., Ltd. (1873), 28 L. T. 
635). These cases appear to infer that there is no power to order costs against 
a claimant who does not appear at all, but this is not in accordance with the 
present practice (see the text, sujrra). 

(A) See pp. 621, 622, ante. See also Kimberley v. Hickman 1 Saund. & 0. 

90 (where a claimant had neglected to proceed to trial as directed by the order, 
on an application by the execution creditor that he should proceed to trial gt the 
next assizes and pay the costs occasioned by hifl default, together with the costs 
of the application. Held that the claimant must pay the costs occasioned by 
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matter is one for the discretion of the court (i), and in a proper 
case, as on the trial of an action, the successful party may be 
deprived of his costs (/c). * 

1271. The claimant is only liable for costs and charges 
subsequent to the date of his notice of claim (l). Where the 
order directs a sale by the sheriff unless the claimant gives security 
within a stated time, and the security is not given till the last 
moment, or not at all, the claimant, though ultimately successful 
on the issue, must pay the sheriff’s charges between the date of 
the order and his giving security or sale, as the case may be, since 
it is for his benefit that the goods were kept, but he may be 
entitled to have such costs included in the costs given him against 
the execution creditor (m). 

1272. Where the claimant succeeds in substance as against an 
execution creditor, though it happens that he is not entitled to all 
the goods claimed, he is, as a rule, entitled to the costs of the 
issue (>t); and where the claimant succeeds as to part, and the 
execution creditor as to the other part, the costs may be divided 
and ordered to be taxed on that principle without reference to 
consideration as to which party waB plaintiff and which defen¬ 
dant (a). So also on a stakeholder’s interpleader, if each of the 
claimants succeeds in part, each party may have to pay his own 
costs ( b ). 

1273. The costs of the successful party include the costs of an 
application to take the money out of court (c), or to obtain the 
subject-matter of the dispute from the stakeholder (d) where such 
an application is necessary. 

1274. The successful claimant in a sheriff’s interpleader is 
entitled to recover as costs from the execution creditor the sheriff’s 
charges, such as possession money and expenses of sale subsequent 

his default, but that the costs of the application ought to he mado costs in the 
cauao). 

(i) It. 8. 0., Ord. 57, r. 15. 

(4) Field v. Iliviuyton (1889), 5 T. L. It. 642, C. A. ; seo also Swairte v. Spencer 
(Stephen ) (1841), 9 Do wl. 347. As"to what is good cause for depriving * 
successful party of his costs, see title Fuaotice and Fuocbdtme and, inter 
aha, Sutcliffe v. Smith (1886), 2 T. L. It. 381, 0. A.; Huxley v. Wat London 
Extension Had. Co. (1889), 14 App. (''as. 26, 32 ; Forster v. Farquhar, [1893] 1 
Q. B. 564, C. A,; Granville & Co. v. Firth (1903), 72 L. J. (K. n ) 152, 0. A. 

(1) Gasketl v. Se/ton (1845), 14 M. & W. 802; Goodman v. Blake (1883), 19 
4J. U. D. 77. 

S ) Malone v. Boas, [1900] 2 I. Jt. 686, 0. A. 

Plummer v. Price .(1878), 39 L. T. 657, C. A. 

Lewie v. Holding (1840), 9 Dowl. 652; Dixon v. Tatea (1833), 5 B. & Ad. 
313 ; Clifton v. Davis (1856), 6 E. & B. 392 (where the olaimant succeeded as to 
five-sixths and the execution creditor as to the remaining sixth); overruling 
Staley v. Bedwell (1839), 10 Ad. & El. 145; Cummin 4 v. Kavanagh (1890), 25 
I. L. T. 24. 

(£) Carr v. Edwards (1839), 8 Dowl. 29 (where the plaintiff to an issue 
claimed £183, part of a sum of £492 17s. 6rf. in the hands of a stakeholder, the 
defendant to the issue claiming the whole amount, a yordict being found for the 
plaintiff for £50. Held that each party must pay his own costs). 

(c) Cusel v. Pariente (1844), 7 Man. ft G. 527; Meredith v. Bogert (1839), 
7 Dowl. 696. , 

(d) Barnu v. Bank off England (1838), 7 DowL 318 . 
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to the order on the interpleader summons ( e ), or to the repayment to 
him by the execution creditor of the amount deducted by the sheriff 
from the proceeds of a sale of the goods for the charges of the 
latter (/). 

• 

1275. In a sheriffs interpleader there is no power to order costs, 
payable by the claimant to the execution creditor as a result of the 
trial of the issue, to be set off against the costs payable by the 
execution creditor under an order made in the original action (g ). 

1276. Where the unsuccessful claimant is a married woman an 
order may be made for payment of the costs out of her separate 
estate, subject to a restraint upon anticipation ( h). 

1277. If the execution debtor becomes bankrupt, and Ihe official 
receiver intervenes before the sale is completed, the costs of the 
execution creditor and of the claimant, although directed by the 
order made in the interpleader proceedings to be paid out of 
the proceeds of the sale, may not be deducted by the sheriff from 
the amount he must pay over to the official receiver (i). 

1278. Where the order for an issue reserved the question of costs, 
and subsequently the defendant to the issue obtained an order that 
the order for the issue be discharged unloss the plaintiff to the 
issue took certain steps within a stated time, and, on the plaintiffs 
failure to take the stops, obtained a further order for payment of 
his costs, it was held that tho order for costs was rightly made, as, 
notwithstanding the terms of the order of discharge, there was 
still jurisdiction under the first order (k). 


m 

Part III.—Interpleader in County Courts. 

Sect. 1.— Jurisdiction. 

1279. County courts have jurisdiction to grant relief by means of 
interpleader in proceedings which have been commenced in the 
county courts and also in proceedings transferred to them from the 
High Court. The jurisdiction in proceedings commenced in the 
county court was first given for the protection of high bailiffs 
only ( l ). This was extended by the Judicature Act, 1873 (rft). which 
gave inferior courts power to grant such relief, redress, or remedy 
in as full and ample a manner as might and ought to be done in 
the High Court. But a county court is still unable to grant relief 


(e) Goodman v. Blake (1887), 19 Q. B. D. 77. % 

{/) Tllaler v. Seager (1807), 76 L T. 392. 

(o) Barker v. Hemming (I860), 5 Q. B. D. 609, 0. A. 

(A) Nunn «fc Co. v. Tyson (1901), 17 T. L. R. 624. Seo titlo HUSBAND AND 
WlFB, Vol. XYI., p. 374. 

(*) I?s Rogers, Ex parte Sussex (Sheriff), [1911] 1 K. B. 104. 

\k) Wicks v. Wood (1878), 26 W. R. 680. 

f I) County Courts Act, 1846 (0 & 10 Viet. c. 95), a. 118; see also County 
Courts Act, 1867 (30 & 81 Viot. c. 142), a. 31. . 

(m) 36 A 37 Viet. e. 66, a. 89. See title County Courts, Vol. VIII., p. 432. 
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where the applicant (other than the high bailiff) is not at the time 
of the application a defendant in a county court action (n). Persons 
who morely expect to be sued cannot apply for relief in the county 
court as they may in the High Court ( o). 

•The jurisdiction in proceedings commenced in the county court 

depends upon the Judicature Act, 1878 (p), s. 89, the County Courts 

Act, 1888 (q), and the County Court Rules, 1903—1911 (r). 

« 

Sect. 2. —Cases in which Relief may be given. 

1280. The high bailiff may apply for relief whenever a claftn is 
made to or in respect of any goods or chattels taken in execution 
under a process of the court, or in respect of the proceeds or 
value thereof (a). 

1281. Relief may be given to a defendant in an action brought 
by the assignee of a debt or chose in action, who has had notice 
that the assignment is disputed, as to the whole or part of the 
debt or chose in action, by the assignor or anyone claiming from 
or under him, and also where the defendant in any such action, 
or in any other action for any debt, chose in action, money, 
goods or chattels, has had notice of any other opposing or con¬ 
flicting claims to the whole or any part of the subject-matter 
of the action (6). The titles of the plaintiff and the claimant 
need not have a common origin, but may be adverse to and 
independent of each other (c). 

Sect. 8. — Conditions of Relief. 

1282. No conditions similar to those obtaining in the High Court 
are attached to applications by a high bailiff, but where the applicant 
is a defendant, he must satisfy the registrar by affidavit that he claims 
no interest in the subject-matter in dispute other than for charges 
and costs, that he does not collude with either the plaintiff or the 
claimant, and that he is willing to pay or transfer the subject-matter 


(n) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 89 ; County Court Buies, 
Ord. 27, r. 15 (1). The main reason for this limitation^ seems to be due not to 
any words ol the statute itself, which are of a wide character, but to the absence 
of any provision of practice as to an originating summons under which such 
issues are raised in the High Court, 

(o) Sea p. 686, ante. 

(p) 36 & 37 Viet. e. 66. 

lq) 61 & 52 Viet. c. 43, s. 120; ibid ., s. 166 (deposit by claimant of value of 
subject-matter with bailiff or .security to be given); ibid., s. 157 (power of 
court to issue summons on application by high bailiff calling parties tiefoie it 
to interplead). 

(r) County Court fltules, Ord. 27, and Ord. 63, rr. 14—17. For the jurisdic¬ 
tion of the county court in interpleader proceedings remitted from the High 
Court, see title CdosTV Coukts, Yol. VIII., p. 443* 

(a) County Courts Act, 1888 (61 & 62 Viet. c. 43), s. 157. 

(/>) County Court Buies, Ord. 27, r. 15(1). Where the application arises out 
of an assignment, it is essential that the applicant has had due notice thereof in 
writing (Judicature Act, 1873 (36 & 37 Viet. o. 66)* s. 26 (6); Be New Hamburg 
and Brazilian Bail wag Co., [1875] W. N. 239); see p. 584, ante. The claims 
muht be adverse and conflicting in the sense of being claims to die same thing 
(Oreatorex v. Shackle, [1895] & Q. 1). 249); and see p. 686, ante. 

(e) County Court Buies, Ord. 27, r. 16 (3); see p. 684, ante. 
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into court or dispose of it as the court may direct ( d ). Copies of 
the affidavits must be lodged with the registrar for the plaintiff .and 
claimant (e). * 

Sect. 4.— The Claim. 

Sub-Sect. 1 .—How and when made. 

1283. Where a claim arises out of process of the court it must be 
made in writing (/). If the claim is not* admitted by the execution 
creditor within four days of his receipt of notice of the claim sent 
to Jiim by the high bailiff, and the claimant persists in his claim, 
the high bailiff shall apply for an interpleader summons to be 
issued (g). 

1284. Five clear days at least before the return day the claimant 
must delivor to the high bailiff, or leave at the office of the registrar, 
two copies of the particulars of the goods or chattels claimed, and 
of the grounds of his claim, with his full name, address, and 
description ( h). 

Where the claim is by a landlord for rent, particulars must be 
given of the amount, period, and premises in respect of which it is 
claimed (i). • 

1285. Particulars which merely state that the goods claimed are 
the property of the claimant without giving the grounds for the 
claim are insufficient ( j ), but particulars giving the date of and 
parties to an assignment under which the claim is made are a 
sufficient compliance with the rule (A.). The goods claimed need 
not be specifically set out ( l ), and slight errors in the particulars 
will not invalidate their sufficiency (m). 

1286. Where the particulars are insufficient or not delivered in 
time, the judge should either araenS them or order a new summons 
to be issued, as he is bound to adjudicate upon the claim upon 
the merits (n). Where the judge erroneously decides that the 
particulars are insufficient and orders the claimant to pay costs, 
the High Court may order him to adjudicate upon the claim, but 
has no jurisdictiqp to reverse the o$der as to costs (o). 

i d) County Court Buies, Ord. 27, r. 15 (2); ibid.. Form 226; see p. 594, ante, 
e) Ibid. 

f) County Court Buies, Ord. 27, r. 1 (1). 
g) Ibid., r. 3. 

{h) Ibid., r. 5. One of the copies must forthwith be sent by the high bailiff 
by post to tiie execution creditor (ibid.). 

(t) Ibid. As to a landlord’s claim for rent where process has been issued, see 
title County Coumts, Vol. VIII., p. 663. 

(j) if. v. Chilton (1850), 15 Q. B. 220; lie Outturn v. •ifoss, Ex parte Tamer 
(I860), 19 L. J. (q. b.) 319; see also Richardson v. Wright (1N73), L. B. 10 
Exch. 367 (where the ccmrt was equally divided). 

(A;) R. v. Richards (1851), 20 L J. (Q. B.) 351. 

\l) Heslop v. M’George (1851), 18 L. T. (o. s.' 109 ; if. v. Stapylton (1851), 21 
L. J. (Q. B.) 8. 

(m) E.g., Re Hardy v. Walker, Ex parte M'Fee (1853), 9 Exch. 261 (where 
the address given was “ Elizabeth Street ” instead of "Elizabeth Terrace ”).’ 

(n) Berwick v. Boffey (1854), 9 Exoh. 315. 

(o) B. v. Rickards, supra; Churchward v. Cglemani 1866), b. B. 2 Q. B. 13; 
b it see Whitehead v. Procter (1858), 3 H. & N. 632. The High Court may also 
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1287. Where damages are claimed by the claimant from the 
execution creditor or from the high bailiff in respect of the seizure, 
the particulars of tbe claim to the'goods must also contain a state¬ 
ment of the amount claimed for damages and the grounds of the 
claim ( p). 

Where such a claim is made, the high bailiff and the execution 
creditor, or either of them, may pay into court a sum of money 
in satisfaction of the claim, and the payment so made has the same 
effect as if the proceeding were in an action in which the claimant 
was plaintiff and the high bailiff or execution creditor defendant^). 

1288. Where the interpleader proceedings are taken by a 
defendant to an action, no provision has been made that notice of 
the claim in writing shall be given as in the case of interpleader by 
the high bailiff; but where the claimant persists in his claim, he 
must, five clear days at least before the return day of the inter¬ 
pleader summons, leave at the registrar's office three copies ol 
particulars of the grounds of bis claim, one of which the registrar 
must send to the plaintiff, and the other to the defendant (r). 

1289. Whoro an order is made in tho High Court on an 
interpleader summons issued at the instai ce of the sheriff, trans¬ 
ferring the proceedings to a county court, the claimant must, at 
least five clear days («) before the day fixed by tho county court for 
the hoaring of the proceedings so transferred, lodgo with the registrar 
two copies of the particulars of the goods or chattels he claims and 
of the grounds of his claim, one of winch the registrar must 
forthwith send by post to the execution creditor (t), but in such 
particulars no claim for damages will be allowed (a). 

Sdb-Seot. 2 .—Admission or Withdrawal. 

1290. If within four days after receipt of notice of the claim the 
execution creditor gives notice (6) to the high bailiff that he admits 


prohibit the county court judge from proceeding on the original plaint (ffe 
Hardy v. Walker, Ex parte M 1 Ere (1853), 9 Exch. 2(31). 1 

( p) County Court Rules, Ord. 27, r. 8, as altered by County Court Rules, 
1911, Ord. 27, r. 8 (2) ; tbtd., Form 211. Where the claimant has not claimed 
damages before tho issue of the intei pleader euinmrms, but claims them in his 

{ iai ticnlars, Jbe may be ordeied to pay the co«ts of any adjournment which may 
ie necessary to enable tho execution creditor or the high bailiff to prepate his 
defence to the chum so rnado (County Couit Rules, Ord. 27, r. 8 (2), May, 1911). 

(y) County Court Rules, Ord. 27, r. 10. See title County Couuts, Vol. VILI., 
p. 493. 

(r) County Court R^Jcs. Ord. 27, r. 15 f 5) ; t hid.. Form 230. Non-compliance 
with this rule may he waived whore all parties consent, or without cousent 
if the judge directs.. 

(a) In a proper case the court will reduce the period «ind expedite the hearing 
(County Court Rules. Ord. 33, r. 13). 

(t) County Court Rules, Ord. 33, r. 10. By consent of all parties, or without 
such consent, if the judge so directs, the interpleader claim may be tried although 
this rule has not been complied with (tbid.. Form 211). 

(a) County Court Rules, Ord. 33, r. 11. Befoie this rule it hnd been held that 
the county court judge could not allow a claim for "damages to be added (Oliver 
v. Leivts, [1889] W. N. 224). ' 

( b) For fom, Bee County Court Rules, Form 204 a. 
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the title of the claimant, he is only liable to the high bailiff for Beot. 4. 
possession fees or expenses incurred by the latter prior to the notice The Claim, 
of admission being received, and, where necessary, these may be 
recovered by the high bailiff upon an application to the court in 
writing, three clear days’ notice thereof being given to the execution 
creditor (c). 

1291. The high bailiff on receipt of the notice of admission may- Withdrawal 
withdraw from possession, and apply in writing to the court for b J b to h 
an order protecting him from any action in respect of the seizure bai 1 

and possession of the subject-matter of the claim. Three clear 
days’ notice of any such application must be given by the bailiff to 
the claimant, who may attend the hearing. The judge may make 
such order as to protection and costs as may be just and 
reasonable (d). 

1292. If there is no such admission and the claimant does not where no 
withdraw, the high bailiff must issue an interpleader summons, and admission by 
then, if before the return day the claimant files a notice of with- creiitoror 
'drawal and gives notice to the execution creditor, or the execution withdrawal 
creditor files an admission of the title of the claimast and gives b J claimant, 
notice to the claimant, the subject-matter of the dispute or monoy 

paid into court will be dealt with and disposed of as if no claim had 
been made or the execution had been withdrawn, as the case may 
be, and the judge may make such order as to costs and charges as 
may be just and reasonable (e). 

1293. Where the interpleader proceedings are commenced by a Abandonment 
defendant and the claimant desires to abandon his claim, he must, 

five clear days at least before the return day of the interpleader cantte*the 

summons, leave at the registrar’s office three copies of a notice of defendant to 

relinquishment, one of winch is sent by the registrar to the plaintiff auacti ° n - 

and another to the dofendant (/). Where such a notice is filed, the 

judge, on the return of the interpleader summons, may make an 

order declaring the claimant and all persons claiming under him 

for ever barred against both the plaintiff and defendant in the 

action, and all persons claiming iftider them, and may also make 

such order against the claimant as to costs incurred by the 

other parties before receipt of notice of relinquishment as may 

be just (g). 


Sub-Sect. 3.— Deposit or Security by Claimant. 

1294. Where a claim is made to or in respect of goodp taken in Deposit to be 

execution, the high bailiff must forthwith send to the claimant b J 

° • claimant or 


(c) County Court Rules, Ord. 27, r. 1 (2). Formerly the fees could only he 
recovered l>y means of an action ( Thnmat v. Pe>k (1888), 20 Q B. D. 727). The 
application must bo in writing unrl intituled in the mutter of the execution 
(County Court Rules, ()rd. ;27, r. 1 (2)). 

Id) County Court Rules, Ord. 27, r. 2. 
is) tbtd ., r. 3. > 

/) Ibid., r. 15 (5); ibid.,’Form. 230. 

(y) Ibid., v. 15 (7), (b). 


security 

given. 
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Interpleader. 


Bkct. 4. 
The Claim. 

amount. 


Where claim 
made under 
bill of sale. 


Possession 
fees after date 
of deposit. 


Where there 
is a second 
execution. 


ft notice (h), requiring him to make a deposit or give security (i), 
and also a notice of the claim to the execution creditor (A). 

The claimant may deposit with the bailiff, either the amount.of 
the, value of the goods he claims (/), to be paid by the bailiff into 
court to abide the decision on the claim, or the amount of the 
costs for keeping possession until the decision (m), or instead of 
deposit he may give to Jbhe bailiff security for the value of the 
goods claimed in the form of a bond with sureties ( n ). 

1295. Where a claimant, whose title under a bill of sale was 
admitted, deposited the amount of the judgment debt and costs, and 
not the value of the goods, and the high bailiff withdrew from pos¬ 
session without consulting the execution creditor, it was held that 
the high bailiff ought not to have withdrawn, and that the court had, 
on an application by the execution creditor, power to order the high 
bailiff to retake possession, and to order a sale of the goods, if there 
was evidence that the proceeds of such sale might realise sufficient 
to discharge the bill of sale and leave a surplus towards the 
judgment debt and costs (o). 

1296. Whbre a claimant deposited more than sufficient to cover the 
judgment debt and costs, though less than the value of the goods, and 
the execution creditor before tho return day of the summons admitted 
the claimant’s title, it was held that the bailiff was not entitled 
to possession foes after the date of the deposit, since, having taken 
the amount deposited, which he had no right to do except on the 
assumption that it represented the amount of the value of the 
goods, he ought to have withdrawn from possession and could 
not afterwards be heard to say that it did not represent the 
value (p). 

1297. Where an amount equal to the value of the goods is paid 
into court, and thereupon the high bailiff withdraws from possession, 
the goods may be seized again by another execution creditor. In 
such a case the remedy of the original execution creditor is against 

(ft) For form, see County Court Rules, Form 205. Formerly no such request 
was necessary before a sale could take place {Cramer v. Matthews (1881), 7 
Q. B. I). 425). 

(i) County Court Rules, Ord. 27, r. 1 (3). 

(k) Ibid., j. 1 (1); t bid.. Form 203 a. 

(l) The value will be fixed by Appraisement in ease of dispute (County Courts 
Act, 1888 (51 & 62 Viet. o. 43), s. 150). “ Dispute ” means a dispute between the 
claimant and the execution creditor {Miller & Co. v. Solomon, [1900] 2 K. B. 91). 

(m) These fees are set out in Sched. B to the Treasury Order regulating 
court fees, dated 30th ^December, 1903. Where the high bailiff levied under 
three warrants upon different goods of the debtor on the same premises, and 
possession under all the warrants was held by the same man, he was held to be 
entitled to possession money under each warrant (ReSMorgan, Ex parte Board 
of Trade, [1904] 1 K. B. 68). 

(n) County Courts Act, 1888 (51 A 52 Viet. o. 43), ss. 156, 108, and County 
Court Rules, Ord. 29; ibid,. Forms 235, 236. 

(o) Miller A Co. v. Solomon, supra. * 

(p) Newsum, Sons A Co., Ltd. v. James, [1909] 2 K. B. 384. It is somewhat 
difficult to reconcile this case with Miller A Co. v. 'Solomon, supra, on the ques¬ 
tion of principle aa to how much Bhould be deposited as security. The cases 
Uxfely depend upon the special facta. 
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the money in court and not against the goods (q). Where the value Shot. 4. 

oi the goods deposited is less than the amount of the judgment The ClalQL 
debt, and the money in court is paid out to the execution creditor 
on the claimant failing to establish his claim, the execution 
creditor is not entitled to the value of the goods deposited 
a second time by the same claimant on a second execution upon 
the same judgment being levied by the execution creditor, since he, 
has elected to accept the money deposited in the first instanoe in 
lieu of the goods (r). 

Sect. 5.— Payment into Court. 

1298. In interpleader proceedings by the high bailiff,, where the Payment into 
claimant deposits with the bailiff the amount of the value of the or 
goods claimed, or fails to deposit or give security and the bailiff defendant, 
sells the goods, the amount of the deposit or proceeds of the sale 
must be paid into court by the bailiff to abide the decision of the 
judge upon the claim (s), and any money paid into court under the 
execution must be retained by the registrar until the claim has 
been adjudicated upon ( t ). In an interpleader by a defendant, thd 
subject-matter of the action and claim must be brought into court 
by the defendant on filing his affidavit of disinterestedness, or at 
any time after the issue of the Bummons (u). 

Sect. 6 .—Sale by High Bailiff, 

1299- Where no deposit is made by the claimant, nor security Duty to sell, 
given, the high bailiff must sell the goods and pay the proceeds into 
court to abide tho decision of the judge (v). 

Where the real owner claims thp goods, but makes no deposit Effect of sale, 
nor gives security, and the high bailiff thereupon sells under 
this provision, the sale conveys a good title to the goods although 
the judgment debtor is not the true owner (a). But where the 
claimant is not the real owner and the real owner makes no claim 
to the goods, the purchaser does not get a good title as against the 
real owner (b). « • 

(g) Wells V. Huqhes, [1907] 2 K. B. 845 ; S. 0., 23 T. L. B. 733, 0. A. 

(r) Haddow v. Morton, [1894] 1 Q,. B. 505, 0. A. The taking the money out of 
court was held to be an election to accept the money in lieu of the* goods, and 
the execution creditor was therefore estopped from afterwards denying that as 
against himself the goods were the claimant’s; and see title Estoppel, 

Vol. XIII., pp. 358, 365. The question as to what the result would, have been 
if the judgment creditor had seised the goods the second time on another 
judgment was left open; compare Kvlchie v. Gulden Sovereigns, Ltd., [1898] 

2 Q. 13. 164, 0- A. 

’») County Courts Act,#1888 (51 & 52 Viot. o. 43), s. 158. 

'* County Court Buies, Ord. 27, r. 5. 

Ibid., r. 15 (6). 

w County Courts Act, 1888 (51 & 52 Viet. o. 43), s. 156. He need not first 
apply for an interpleader eummons ( Cramer v. Matthews (1880), 7 Q. B. D. 

425). 

(a) Goodlock v. Cousins, [1897] 1 Q. B. 558,0. A.; see also Cramer v. Matthews, 

supra, at p. 433. * 

( b) Crane <fe Son* v. Ormerod, [1903] 2 K. B. 87, 
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None of the provisions of the County Courts Acts (c) or Buies ( d ), 
nor the preceding principles, relieve the high bailiff from liability 
in conversion if he sells goods under an execution which are not 
the goods of the execution debtor, and if the true owner has a right 
to the possession of those goods ( e ). 

1300. The high bailiff may in his discretion delay selling the goods 

until the judge has adjudicated upon the claim, and where he does 
so he may be allowed, for the keeping of such continued possession, 
such costs out of pocket only as the judge may order (/). *' 

1301. Where the claimant alleges he is entitled to the goods or 
chattels seized by the high bailiff under a bill of sale, or otherwise 
by way of security for debt, the judge may order a sale of the whole 
or part of the subject-matter of the claim, and direct the application 
of the proceeds in such manner and upon such terms us may be 
just (</). A duplicate of Buch order for sale must be given by the 
registrar to the high bailiff, who must forthwith soli the goods and, 
after deducting the expenses of the sale, taxes, and rent, if any, 
directed by‘the order to he paid, pay the balance into court to be 
applied by the registrar in accordance with the order (h). The 
costs of an application for Bale under the rule are borne as between 
the parties to the application as the judge directs (i). 

1302. In proceedings transferred from the High Court, where 
the usual order has been made for withdrawal by the sheriff on 
payment by the claimant of the value of the goods claimed, and for 
sale in default, and such order provides that such directions for 
sale shall be subject to any order made by the court before sale 
directing the sheriff to remain »in possession or hand over possession 
to the high bailiff, any party to the proceeding, including the 
sheriff, may, on notice to the other parties (;), apply (k) for a 
postponement of the sale and to expedite the hearing of the 
proceeding. The judge may thereupon make the order asked for 
upon such terms as to possession money or other charges as may 
be prescribed by the order of transfer, or if nont, then upon such 


(c) County Courts Act, 1888 (51 & 52 Viet c. 43;; County Courts Act, 1903 
(3 Edw. 7, o. 42). 

(d) County Court Buies, 1903—1911. 

( a ) Jelka v. Hayward, [1905] 2 K. B. 400 (whore furniture wdb let on hire by 
the claimants to the execution debtor, under an agreement whereby the claimant 
could immediately retake possession upon its being taken in execution, and the 
claimants were unawifre of the seizure). 

(/) County Court Rules, Ord. 27, r. 7. 

(a) Ibid., r. 13 (l). See Miller Co. v. Solonjpn, [1906] 2 K. B. 91 
anu pp. 632, 633, avU. 

(A) County Court Buies, Ord. 27, r. 13 (2); ibid.. Form 212 a. The costs of an 
application for sale under this rule are in the discietion of the judge (ibid., 
Ord. 27, r. 13 (3), May, 1911). * 

(t) Ibid., aB altered by the County Court Buies, 1911. 

(j) Where the application is made by ono of the parties to tho proceeding 
notice must be given to the Lordon agent ol the under-sheriff. 

(k) The application is made under County Court Buies, Ord. 12, r. 11. See 
title County Courts, Vol. VIII., p. 507. 
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terms an may be just and reasonable, and may also expedite the 
hearing (i). # 

Sect. 7. —The Application. 


Shot. *. 

Sale by 
High Bailiff. 


Sub-Sect. 1 .—In General. 


1303. In claims arising out of process of the court, where there is By high 
neither an admission of the claimant's title by the execution. 
creditor within the time limited, nor withdrawal by tho claimant, 
the high bailiff may, before or after any action has been brought 
against him, apply to the registrar for a summons calling the 
execution creditor and claimant before the court (in). The applica¬ 
tion must be made to the court of the district where the levy has 
been made(n). • 


1304. Tho summons may be issued without leave of the judge (o), Practice, 
and service must be effected as iu the case of an ordinary 
summons (p). Tho summons must he served on the solicitor of 

any party who acts by a solicitor (</). Where the claimant has failed 
to make a deposit or give security, the time of service may, if tho 
high bailiff so desires, by leave of the court, be such as will obtaift 
a speedy decision on the claim (r). 

1305. Where the defendant to an action is an applicant for relief By defendant, 
ho may within five days of tho servico of the summons in the action 

apply to the registrar for a summons fur relief against tho claimant(s). 

On being satisfied by affidavit that tho necessary conditions for 
relief to he granted exist (f), the registrar must issue an interpleader 
summons for service on the claimant (a), returnable as soon as con¬ 
veniently may he, and must annex thereto a copy of the original 
summons and of the affidavit in support. Notice of the issue of the 
interpleader summons must be given to the plaintiff and defendant 
to the original action (/>). 


SiJB-SkoJ , 2. —Claim by Execution Creditor for Damaget. 

1306. Where damages are claimed by tho execution creditor 
against the high bailiff for negligence or misconduct or other cause 
arising out of the execution of the process, the execution creditor 
must, at least five clear days before the return day of the summons, 
give notice in writing to the registrar and high bailiff stating the 


Where 
damages for 
negligence 
claimed by 
execution 
ci editor. 


S County Court Rules, Ord. 33, r. 13 (1). 
i) County Courts Act, 1838 (51 & 52 Viet. c. 43), b. 157; County Court 
Rules. Old. 27, r. 12; t ltd , Forms 206 -210. 

In) County Court Rules, Ord. 27, r. 12. • 

(o) Il»d., r. 11. 

\p) Ibid., r. 4. See tjjle County Courts, Vol. VIII.,*p. 468. It has been 
held in Ireland that, the county couit has no jurisdiction to pronounuo a 
decree upon an interpleader process where service was effected out of the 
jurisdiction (Spence v. Varket, f1900] 2 I. R. 610). 

I 'g) County Court Rules, Ord. 27, r. 11. 
r) Ibid., t. 4. 

») I bid., r. 15 (1). s 

t) See p. 628, ante. m 

a) For Form, Bee County Court Rules, Form 227. 

i) County Court Rules, Ord. 27, r. 15 (4); ibid., Forms 228, 229. 
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amount and grounds of the claim, and, on the hearing of the 
summons, may apply to the judge to adjudicate upon the claim. 
Such a claim is to be deemed a claim in interpleader for the 
purpose of fees and costs (c). The high bailiff may pay money 
into court in satisfaction of the claim, as if the proceeding were 
an action by the claimant against him ( d ). Where the claim for 
damages is not made until after the order has been made on the 
summons in respect of the goods, no action can be maintained 
upon it («). 

Sub-Sect. 3.— Transferred Proceedings. 

1307. Where the proceedings have been transferred from the 
High Court*, the claimant (/) must lodge ( g ) with the registrar the 
order of transfer, or a sealed duplicate or copy thereof, office 
copies of all affidavits filed on the application to the High Court, a 
copy of any issue directeu to be delivered between the parties, a 
statement in writing giving the names and addresses of the parties 
and their solicitors, and setting out concisely the nature of the 
proceedings transferred, together with a request to enter the pro¬ 
ceedings for hearing. The registrar must then enter the proceedings 
and give notice to the parties of the time and place for the hearing, 
and to the London agent of the under-sheriff, where the proceedings 
have been taken by the sheriff (A). 

Sect. 8 .— The Order. 

Sub-Sect. 1. — Non-Appearance of Parties. 

1308. In interpleader proceedings by a defendant, if on the 
return day of the interpleader summons the plaintiff in the action 
does not appear, the action and interpleader summons must be 
struck out, and the judge may make such order as to costs as may 
be just (t). 

If the claimant does not appear, the judge must hear and deter¬ 
mine the action as between the plaintiff and defendant, and may 
make an order declaring the claimant and persons claiming undo* 1 
him for ever barred against the defendant and persons claiming 
under him, and such order as to costs against the claimant as may 


(c) County Court Buies, Ord. 27, r. 9; ibid.. Form 222, 

\d) Ibid., r. 10. See title County Courts, Vol. VIII., p. 493. 

(e) Death v. Harrison. (1870), L.‘B. 6Exch. 15. This was a decision under the 
County Courts Act, 1367 (30 & 31 Viet. o. 142), s. 31. Under the County Courts 
Aot, 1846 (9 & 10 Viet* o. 95), s. 118, it was a moot point whether the jurisdic¬ 
tion of the judge was not confined to the determination of the right to the goods 
in dispute or whether he could go into the question of damages for trespass. 

(/) If the claimant fails to take the neefessary stefa, any other party to the 
proceedings, including the sheriff, may do so. 

(g) If no time is limited by the order of transfer, the lodgment must be 
effected within seven days from its date. . 

(ft) County Court BuleB, Ord. 33, r. 9. Ten clear aays’ notice at least must 
be given, unless shorter notice is directed by the order of transfer, or the judge 
or registrar (ibid.). The court may expedite the hearing and may reduce the 
length of notice (ibid., r. 13 (2) )'. 

(0 Ibid., Ord. 27, r. 16 (7) (a). 
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be just. But the order barring the claim as against the defendant Bxcrr. 8. 
does not affect the rights of the plaintiff and claimant between The 
themselves (k). Order. 


If the defendant alone does not appear, the judge must hear the Non-appear- 
caseB of the plaintiff and claimant and give such judgment thereon ance of 
ns shall finally determine the rights and claims of all parties, but defendant, 
no order shall be made in favour of th» claimant as against the * 
defendant except at the claimant’s request (£). 

Sub-Sect. 2. —Stay of Action. 

1309. Where the applicant for relief is the defendant to an Where* 
action, the registrar upon issuing the interpleader summons must 
adjourn the trial of the action to the day on which the interpleader an action, 
summons is made returnable, and give notice to the plaintiff and 
defendant of the adjournment (m). 

1310. Where the applicant is the high bailiff, any action which has where 
been brought in any court in respect of the claim or of any damage “PP^nnt it 
arising out of the execution of the process must be stayed upon fch<y 

issue of the interpleader summons (a). But an action by the 
claimant against a purchaser of the goods taken in execution will 
not be stayed, since there is no power to bring him before the 
court in the proceedings (o). 

Sub-Sect. 3 .—Adjudication on Claim. 

1311. On the return of the summons issued by the high bailiff, if Judge must 
there is no jury, the judge must adjudicate upon the claim made, 

and make such order in respect of the claim and costs ef the to damages, 
proceedings as he thinks fit (p). He must also adjudicate between 
the parties, or either of them, and the high bailiff on any claim in 
respect of any damage or damages arising out of the execution of 
the process by the high bailiff ( q ), and may make such order in 
respect of any such claim, and in respect of the costs of the pro¬ 
ceedings, as may seem fit(r). The order made must include 
directions as to tlib disposal of the \noney paid into court ( s ), and 
is final and conclusive as between the parties^ or as between 


( k ) County Court Buies, Ord. 27, r. 15 (7) (b). As to where the claimant has 
filed notice of relinquishmont of hia claim before the return day, see p. 631, ante. 

I I) County Court Buies, Ord. 27, r. 15 (7) (c). 

m) Ibid., t 15 (4); ibid., Forms 228, 229. 

n) County Courts Act, 1888 (51 & 62 Yict. c. 43), s. 157. 

o) Hills v. fanny (1880), 5 Ex. D. 313, 0. A. • 

p) County Courts Act, 1888 (51 & 62 Viet. c. 43), s. 157. 

q) By virtue of these vmrdS the county court judge has jurisdiction to adjudi¬ 
cate upon all claims of whatever amount arising m the way described in this 
section (Smith v. Benskin (1893), 94 L. T. Jo. 285). 

(r) County Courts Act, 1888 (51 & 52 Yict. c. 43), s. 157. As to the liability 
for wrongful seizure, see p. §94, ante, and, generally, title Execution, Yol. XIV., 
pp. 28 et eeq. 

(«) County Court Buies, Ord. 27, r. 14. A minute of the order must be 
entered in the minute book, but need not be drawn up and served unless any of 
the parties require it or the court orders it. Forms, if drawn up, ibid., 
Forms 813-—220, 223—225. 
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them, or either of them, and the high bailiff, unless appealed 
from (t ). , 

1812. The judge must also adjudicate upon auy claim of the high 
barliff for fees, and may order payment of Buch fees by the claimant 
or execution creditor as he thinks just ( u ). 

1313. In interpleader proceedings by a defendant, the judge ma} 
make all orders, including orders as to the disposal of the subject- 
matter of the dispute paid or brought into court and as to costij, as 
may be just and reasonable (a). 

1314. In proceedings transferred from the High Court the order 
must also'Contain directions as to the disposal of the money in 
court, or in the sheriff’s hands, and order the sheriff to deal with 
the money in his hands accordingly ( b ). 

1315. Damages ought to be awarded against the high bailiff 
where the claimant can prove substantial loss or injury (c). 

1316. The order of the judge may be enforced in the same 
manuer as any order in an action in the court (cl). 

Sect. 9.— Trial. 

1317. The rules relating to discovery and to the mode of trial of 
actions in the county court apply, with the necessary modifications, 
to interpleader proceedings (<?). In interpleader issues arising out 
of process the claimant is the plaintiff and the execution creditor 
the defondant (/). Trial may be by a jury at the instance of 
either party ( g ). 

1318. In proceedings transferred from the High Court, the trial is 
to be in the manner and under the conditions prescribed by the 
order of transfer. If no directions are given by it, any of the 
parties, including the sheriff, may apply to the county court 
for directions. Subject to any directions being thus given, the 


(f) County Courts Act, 1888 (51 & 52 Viet. e. 42), s. 157. 

iu) County Court Rules, Ord. 27, r 6. 

(a) I bid., x. 15 (8). 

(5) Ilid.f Ord. 33, r. 13; Discount Banking Go. of England and Wales 
v. Lombards, [1893] 2 Q. 13. 329, C. A. As in tlie case of au order in 
proceedings commenced in the county court, the order need not be drawn up 
(County Court Rules, Ord. 32, r. 18 ; ibid., Forms 213, 214). 

(c) K.g .,<• London, Chatham, and Dover Rail. Co. v. Gaslight and Coke Co. 
(1899), 80 L. T. 119 (\phere two gas stoves of the value of £18 18s., exempt from 
execution, were seized and Bold for £1 14s.); Jelks v. Hayward , [1906] 2 K. B. 
460 (where furniture lot out ou hire was seized and sold by tne high bailiff, 
who was held liable for damages for conversion); setfaLso De Coppett v. Barnett 
(1901), 17 T. L. R. 273, C. A. 

(d) County Courts Act, 1888 (51 & 52 Viet. c. 43), s. 157. See title County 
Courts, Vol. V1IL, p. 650. 

(e) County Court Rules, Ord. 27, r. 15 (8). Bee title County Courts, 
Vol. VIII., pp. 513, 528. As to the law of discovery in general, Bee title 
Discoveuy, Inspection, and Interrogatories Vol. XL, pp. 35 et teg. 

If) County Court Rules, Ord. 27, r. 4. 

(S') Ibid., Ord. 22, r. 3. 
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proceedings are to be tried by the judge without a jury, and the 
ordinary procedure in the trial o£ an action applies (h). An applica¬ 
tion may be made to expedite the hearing of the proceedings (t), and 
where it is granted the judge may also order the hearing.to take 
place at any convenient court of which he is judge (j). 

Sect. 10. — Appeal. 

I? 19 - A right of appeal to the High Court is given where any party Appeal to the 
is dissatisfied with the determination or discretion of the judge in Hi <? h Coart. 
point of law or equity, or upon the admission or rejection of any 
evidence, except that where the money claimed or the value of 
the goods or chattels claimed, or of the proceeds thereof, does not 
exceed £20, there is no appeal as of right, but only if the judge 
thinks it reasonable and proper that an appeal should be allowed 
and grants leave to appeal ( k ). 
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Sect. 9. 

Trial 


1320. Where tho claimant deposits a smallor sum than .£20 as 
the appraised value of the goods, ho cannot claim the right to 
appeal on the ground that the roal value is more than £20, and 
that the smaller amount deposited was sufticient to satisfy the 
judgment (l). Where the value of tho goods seized exceeds i!20 
there is an appeal without leave, though the judgment debt is less 
than £20, and the claimant has paid the amount of the judgment 
debt into court to prevent a sale (m). Where the value is less than 
£20, but there is joined to the claim to the goods a claim, exceeding 
£20, for damages against the execution creditor upon which judg¬ 
ment is given for a smaller amount than £20, the execution creditor 
cannot appeal without leave (to), though the claimant can appeal so 
far as tho amount of the damages is concerned (o). 


Where les* 
than £20 
deposited. 


1321. Where the claim made is a claim by a landlord for rent to Landlord’* 
a greater amount than £20, and the landlord appears on the M s ht 
hearing of the summons, he, as well as the other parties, has a ai,pca ' 
right of appeal (p). The high bailiff cannot appeal against the 
finding on the issue, as he is not a*party (q). 


(A) County Court Rules, Ord. 33, r, 12. For proceedings on trial generally, 
see title County Courts, Vol. VIII., p. 528. • 

(t) County Court Rules, Ord. 33, r. 13 (1). 

If) 1 bid., t. 13 (2). Notice of the time and place must be given by the regis¬ 
trar to the parties, and to the registrar of the other court, to whom also all 
papers relating to the matter must be transmitted. After the bearing, the 
papers are returned to the registrar of the original courfewith a inmate of tho 
order made. The order is here settled, filed, entered and proceeded upon in the 
original oourt as if the hiring had taken place there (ibtdf.). 

(%) County Courts Act; 1888 (61 & 52 Viet. c. 43), s. 120. As to appeals from 
county courts generally, see title County Couuts, Vol. VIII., p. 601. 

(l) White v. Milne A Go. (1887), 58 L. T. 225. 

(m) Vailanee v. Nash (1§,58), 2 II. & N. 712, 

(a) Lwnb ▼. Teal A Co. (1389), 22 Q B. D. 670. 

(o) Dreesman v. Harris (1854), 9 Exck. 485. 

(p) Foulger v. Taylor (I860), 5 H. & N. 202. 

(g) County Courts Act, 1888 (51 & 52 Viet. o.43), s. 120; see Smithy. Carlow 
(1884), 26 Oh. D. 605, O. A.; Temple v. Temple (1894), 63 L. J. (<J. B.) 556, 
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1322. The incidence of the sheriff’s or high bailiff’s charges is a 
matter of law, and is, therefore, a proper subject of appeal (r). On a 
successful appeal the High Court has jurisdiction to allow the costs 
of the trial below as well as of the appeal (a). 

i) • 

1323. In proceedings transferred from the High Court to the 
county court there is an appeal to the divisional court, and from 
that court, by leave, to tire Court of Appeal, and ultimately to the 
House of Lords (t). 

Sect. 11. — Costs. • 

1324. The scale of costs applicable is governed by the value of the 
subject-matter of the dispute (a). For this purpose the “ subject- 
matter ” in interpleader proceedings means, (1) in the case of a 
claimant, the amount of the value of the goods his claim to which 
is allowed, plus the amount of the damages, if any, awarded; 
(2) in the case of an execution debtor, the amount of the value of 
the goods seized, plus the amount of the damages, if any, claimed, 
and (8) in the case of a high bailiff, the amount of the dumagos 
claimed ( b ). 

Where the deposit made l>y the claimant is under Jt’GO, and the 
judge decides in the claimant’s favour, and holds that the goods were 
of greater value than i)50, the claimant is entitled to have his 
costs taxed on scale C (c). 

1325. In proceedings transferred from the High Court, the rights 
of the sheriff to his proper charges cannot be prejudiced nor affected 
by any order of the county court, but the judge may direct by 
whom such charges shall be paid (d), and may also direct that the 
sheriff shall have his costs of the proceedings in the High Court, 
and may direct by which party’such costs Bhall be paid(<;). 

There is no power to order the sheriff to pay the costs of the issuo 
as he is not a party to it. If such an order has been made, the 
sheriff’s proper course is not to appeal against it, but to apply for a 
prohibition ( f). 

Where the goods are handed over by the sheriff to the high 
bailiff in pursuance of an order of the county court, the latter may 


cited in nqte (e). infra. Fo.sMbly lie may appeal against the decision on 
the claim for damages against him. 

(r) Goodman v. Blake (1887), 19 Q. 33. D. 77. 

(«) Gage v.' Colima (1867), L. 11. 2 0.1\ 381. 

(f) Thamflt v. Kelly (1888), 13 App Cas. 606. The Court of Appeal has juris¬ 
diction under the Judicature Act, 1873 (36 & 37 Yict. c. 66), s. 45, which is not 
taken away by the Appellate Jurisdiction Act, 1876 (39 & 40 Viet. o. 66), s. 20 
(ibid., appioviug Crufih v. Turner (1878), 3 Ex. D. 303, C. A.). See also titles 
County Courts, Vol. VIII., pp. 607 et seq.; Courts, sVol. IX., pp. 59 etseq. 

(a) As to costs generally, see title County Courts, Vol. VIII., p. 578. 

(b) County Court Rules, Ord. 53, r. 16. 

(c) Studham v. Stanbridge, [1895] 1 Q, B. 870; commenting on Brown v. 
LiUty (1891), 7 T. L. R. 427; compare White & Co. Milne (1887), 68 L. T. 226. 

(d) County Court Rules, Ord. 33, r. 14. 

(e) Temple v. Temple (1894), 63 L. J. (q. u.) 556. r As to prohibition, see title 
Crown Practice, Vol. X., pp. 141 et seq. 

(f) County Court Rules, Ord. 33, r. 17. 
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be allowed reasonable charges for keeping possession, not exceeding Seot> li¬ 
the proper charges of a sheriff. For conducting the sale, if any, Costs, 
he is entitled to the same charges as in the case of an execution 
issued by the county court (g). 

The costs of interpleader proceedings in the Chancery Division Costs in 
before the order of transfer to the county court, and of the 
transfer, are, subject to any order made in the High Court, in the before 00 
discretion of the county court judge, and Ha ay be taxed on the High 'transfer. 
Court or county court scale as he thinks just. The costs of the Costs in 
proceedings in the county court are taxed on such county oourt county court. 
Beale as he thinks just (h) 


Part IV.—Interpleader in the Liverpool 

Court of Passage. 

1326. The rules relating to the practice in interpleader proceedings. Practice 

in the Court of Passage of the city of Liverpool (i) ’are almost identical with 
identical in terms with those in force in the High Court. HighCoiirt. 

1327. An interpleader summons may he served out of the No power to 
jurisdiction of the court anywhere in England and Wales without 

leave, but there is no power to servo it out of the jurisdiction j°urisd^ttan 
boyond these limits (AO- 

1328. An appeal lies from every decision of the registrar to the Appeal, 
presiding judge (1), and from the presiding judge to the Court of 
Appeal in every case by special leave of the presiding judge or of 

the Court of Appeal (ra). 

1329. The rules and principles governing the allowance of costs Costa, 
are the Barne as in the High Court. There exists, however, a 
practice by which, in small cases, the sergeant-at-mace does not 
wait for the expiration of tho four days after giving notice to the 
execution creditor* before issuing tlfe summons, but instead the 
Bummons is issued at once and returnable by special |$avc the day 
after service. At the request of any party the summons may he 
adjourned, but if, on the return of the summons, the claim is 
admitted or withdrawn, costs are usually not given to efther the 
execution creditor or the claimant 


a) County Court BuIob, Ord. 33, r. 13. * 

A) Ibid., r. 16. • 

’i) See as to constitution and general jurisdiction, title Courts, Vol. IX., 
pp. 173 f t erg. The rules sere made under the Liverpool Cotirt of Passage Act, 
1803 (56 & 67 Yict. o. 37), s“ of which gives them statutory force. They came into 
operation on 1st October, 1903. The order relating to interpleader is Ord. 67, 
as in the case of the rules in force in the Supreme Court. See p. 681, ante. 

(It) Liverpool Oourt of Package Procedure Act, 1853 (16 & 17 Viot. o. x&i.), a. 67. 

( l ) Liverpool Court of Passage Act, 1893 (66 A 57 Viet. c. 37), s. 9; and Bee 
title Ooubts, Vol. IX., p. 173. 

(m) Oourt of Passage Buies, Ord. 57, r. 11 (gee note (*), supra); Coate* v. 
Moore, [1903] 2 KB. 140, 0. A. 


H.L*—rviL 


x 
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Part V.—Interpleader in the Salford 
Hundred Court. 

1330. The interpleader jurisdiction of the Salford Hundred Court 
depends upon the Salford Hundred Court of Record Act, 1868 (n). 
r No rules relating specifically to interpleader have been made under 
the provisions of that Act which enable rules to be made (o), but 
the Act provides that in any case not expressly provided for therein, 
or by rules of court for tho time being in force, the general 
principles of practice in the superior courts shall be applicable to 
actions and proceedings in the court, and by a rule (p) it further 
provides that the practice, where no rules and orders apply to the 
contrary, shall be as nearly conformable as may be to the rules and 
practice of the High Cou'-t. 


Where relief 
given. 


Conditions of 
relief. 

The 

application. 


Payment into 
court. 


1331. The court gives relief (1) to its head bailiff or any of his 
officers where any claim to or in respect of goods or chattels taken 
or intended to be taken in execution under the process of the court, 
or to or in fespect of the proceeds or value thereof, is made by any 
landlord for rent, or by any person not being the party against 
whom such process has issued (?); and (2) to a defendant in any 
action in the court who is also sued or expects to be sued in respect 
of the subject-matter of the action by a third party (r). 

1332. The conditions of relief are similar to those in the High 
Court and county courts («). 

1333. The application for relief may be made by the head bailiff 
or any one of his officers before or after the return of the process, 
and before or after any action has been brought against him (a), 
and by a defendant at any time after declaration and before plea (b). 
The application is supported by an affidavit, in the case of a 
defendant, as to the action having been brought or threatened, the 
adverse claim, and as to his lack of interest, his absence of collusion 
and his readiness to bring the ^subject-matter into court or dispose 
of it as the court may direct (c). The head bailiff need not file an 
affidavit unless he relies upon special circumstances (d). 

1334. In interpleader by the head bailiff the goods or chattels 
seized refnain in his possession until the court disposes of the 


(») 31 ft 32 Viet. c. exxx.; as to general jurisdiction, Bee title Courts,Y ol. IX., 
p. 197. . 

(o') Salford Hundred Court of Becord Act, 1368 (31 ft 32 Yict. c. oxxx.}, 
ss. I*.s6—128. * 

(p) E. 150 of Rulps of Ootober, 1868, made under the Salford Hundred Court 
of Record Act, 1868 (31 ft 82 Viet. oxxx.}. *r> 

! ) Salford Hundred Court of Becord Act, 1868 (31 ft 32 Viot. c. oxxx ), s. 112. 
5 Ibid., a. 109. 

) Ibid. ; and as to these conditions see pp. 592 el teq., 628, ante. 

) Salford Hundred Court of Becord Act, 1868(31 ft 32 Yict. c. oxxx.), s. 112. 

) Ibid., s. 109. 

) Ibid. 

) This is similar to the High Court practice relating to an affidavit by the 
sheriff ; see pp 594, 595, ante. 
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• 

matter or otherwise orders, unless the claimant deposits with the 
bailiff the amount in money for which they were seized, together 
with the costs and expenses of tdking and keeping possession, and 
such sum as the registrar may fix to answer the costs of and 
incident to tne proceedings («). * 

1335. Any action which may have been brought in any superior 
court or the Court of Common Pleas at Lancaster or in auy local or 
inferior court of record in respect of the claim must be stayed, and 
the court in which any such action shall be brought may order the 
party bringing such action to pay the costs of the proceedings after 
the issue of the summons (J). In the case of interpleader by a 
defendant the registrar may stay the proceedings in the action 
already brought against the defendant ( g ). 

1336. There is a power, similar to that in the High Court, of 
summary determination by the registrar of the adverse claims, or of 
directing an issue, and, in the case of non-appearance of the claimant, 
of barring his claim (h), and generally the court may make such rules 
and decisions as appear to be just according to the circumstances qf 
the case (t). The costs of the proceedings in interpleader before 
the registrar are in his discretion ( 1c ) 

1337. In interpleader by a defendant the judgment in any other 
action ordered to be brought against him or in any issue directed to 
be tried and the summary decision of the registrar shall be final and 
conclusive against the parties and all persons claiming by, from, or 
under them (Z). 

The judge himself has power to grant a new trial, and to enter a 
verdict or non-suit (m). 


! e) Salford Hundred Court of Record Act, 1SC8 (31 & 32 Yict. c. cm.), s. 112. 
/) Ibid, 
g) Ibid., s. 109. 

h) Ibid., as to defendant; B. S. 0., Ord. 67, as to bailiff. 

(*) Salford Hundred Court of Record Act, 1869 (31 & 32 Yict. o. oxxx.), s. 112, 
as to bailiff, ibid., s. 109, as to defendant. 

Ik) Ibid. • » 

(1) Ibid., a. 110. 

(m) Ibid., s. 90; rr. 71—73 (see note (p), p. 642, ante). 
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INTERPRETATION OF WILLS. 

See Wills. 
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INTERROGATORIES. 

See Discovery, Inspection, and Interrogatories. 


INTERVENTION. 

See Husband and Wife. 


INTESTACY. 

See Descent and Distribution ; Executors vnd Administrators. 




END OF VOL. XVII. 






INDEX 


INDUSTRIAL, PROVIDENT AND SIMILAR SOCIETIES, 1—38 
accounts, audit of, provision for, 11 * 

officers' liability as to delivery of, Jffi 
acknowledgment of registry, duty of registrar as to, 10 

under the Act, right of society registered under the 
Act of 1852...8 

where company converted into registered society, 8 

Act, the, meaning of, 3 

allotments, powci of county or other authontics to let, to societies, 7 

provisions to be made by societies taking, 12 * 

alteration of iules, effect of acknowledgment of registry, 13 > 
provision for, 12, 13 

amalgamation, registered societies, of, bow effected, 33 
amendment of rules, procedure as to, 12, 13 
auuual audit, duty of registeied society as to, 27 
report, duty of registrar as to, 9 
return, falsification of, penalty for, 16 

right of member to require copy of, 16, 98 
what must be shown in, 27, 28 
statements, banking business, as to, by registered sociely, 5 
appeal, cancellation or suspension, against, of registry, 38 
conviction, against, for offence under the Act, 32 
refusal of registry, on, 10 

appearance, action against registered,society, in, form of, 32 
application to register, provisions to be observed on, 10 
appointment, officials, of, provision for, 11 
apprentices, right of society to take, 14 
appropriation, profits, of, provision to be made for, 26 
arbitration, claim against officer not a dispute to be referred to, 25 
auditors, appointment of, provision to be made for, 27 
powers and duties of, 27 

balance slieet) liability of persons foP falsifying society’s, 32 
ballot, distribution of land by co-operative society by,'legality of, 6 
banking business, annual statements as to, duty of registered society f o make, 5 
unauthorised, effect on deposits, 5 
what is not included in, for purpose of the Act, 5 
societies, statutory provisions regulating, 4, 5 • 

bankruptcy, member, of, provision in rules for, 17 
begging, power of court where child or young person found, 165 
bills of exchange, in name of society, presumption as to, 26 
books, inspection by accountant, provision for, 16 • 

of, right of member or person interested, 15, 16 
nominations and revocations to be entered in society's. 18 
building societies, co-operation with land societies, 6, 6 

co-operative, advantage over societies registered under- Building 
* Societies Acts, 6 

objects of, 6 

right to register under tbe Act, 8 
cancellation of registry, effect of, 38 

1 grounds for, 87 

notice required on, 88 

4 on conversion of registered society into company, 34 
ease stated, power of court or registrar as tib, 2B 
central office, constitution of, 8 

functions and powers vested in, 8 



Index, 


INDUSTRIAL, rnOVrDENT AND SIMILAR SOCIETIES—continued. 
certificate', registration, of, where company converted into society, 8 
change of name, registered society, of, how effected, 13, 14 
Oliumvel Islands, application of the Aot to, 3 
Chief Registrar, effect of settlement of dispute by, 39 
reference of disputes to, 29 
dlainis, provision in rules as to, 11 
clubs, working men’s, registration of, 10 
committee of management, provision in rules for, 14 

powers and duties of, provision to be made for in rules, 24 
registered society, of, validity of payments made by, 25 
Oompany, conversion into registered society, how effected, 7, 8 
of registered society into, how effected, 33 
joint stock, and industrial ami provident society, difference between, 7 
registration as registered society, claims not affected by, 8 
* of society as, of no effect on previous claims, 34 
compulsory winding np, jurisdiction of the court as to, 35 
contracts, registered society, on behalf of, how made, varied or discharged, 26 
conversion, company into registered society, how effected, 7, 8 
co-operative societies, assistance by county council for purpose of workmen’s 

dwellings, powers, 6 
exemptions, none from stamp duty, 3, 4 
extent of movement relating to, 3 
nature nnd object, 3 

copyholds, admission of registered society as tenants, 20 

costs, inspection of books by accountant, of, liability of members applying for, 16 
special meeting, of, security for, 24 - 

county council, power of, to nssist co-operative societies as't'o workmen’s 
dwellings, 6 

court, disputes, when referable to, 28, 29 

right of society to sue its officers or sureties In, 25 
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rights not affected by amalgamation or transfer, 
33 


death, member, of, intestate without nomination, how claims settled, 19 
testate, piovision for settlement of claims, 19 
debentures, registered society, of, registration of, under Bills of Sale Acta, 20 
debts, iecovery of, from members, 30 

deceased member, claims to share of, method of dealing with, 18 
deposits, inability of society taking, to pay out capital, 5 
invalid rule, effect on, 5 

provision for receipt of, by rules of registered society, 20 
discovery, power of court or registrar as to, 29 
dispute, claim against officer, when not a, 25 
disputes, county court, when may be settled by, 28, 29 t 

court of summary jurisdiction, when may be settled by, 28, 29 
effect of settlement by rules, 28 
reference to Chief Registrar, 29 

settlement of, power of society to include or exclude the provisions of 
• the Arbitration Act, 1889...28 

rules may provide for, 28 

share of deceased member, as to, method of dealing with, 18 
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engagements, registered society, of, how transferred to another society, 33 
evidence, copy of ruled, when admissible as, 11 

extraordinary resolution, winding up of registered society bj means of, 34 
fidelity guarantee, officer of registered society, when required for, 25 
fines, recovery of, when imposed by rules, 32 

High Court, when society may maintain suit against its offloers in, 25 
illegal possession, property of society, of, liability of persons for, 31, 82 
purpose, suspension of society existing for, S7 
income tax, liability of members and employees to, 19 
registered society, whan chargeable to, 37 
Industrial and Provident Societies Act, 1893, effect of, 3, 4 
Industrial and provident sooieties, legislation governing, 3, 4 


(a) 
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provision for, 21 

when may be made in a savings bank, 21 
joint stock company, industrial and provident society, and, difference between, 7 
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position of allottee of, when purchasing from land society, 6 
power of registered society to hold and dispose of, 20 

provisions to be made when taken by societies for allotments or small 
holdings, 12 
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bankruptcy of, provision in rules for, 17 
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testate, settlement of claims on, 19 
Interest of, in registered society, provision for, 11 
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effect of execution of instrument of dissolution on, 37 
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registration as effecting the vesting of, 10 
put chaser, laml, of, as allottee from land society, position of, 6 
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registered mortgage, satisfaction of, procedure, 22 * 
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change of, how effected, 13, 14 
effect of change of, 14 
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office, change of, provision for giving notice as to, 14 
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registrar, duties of, 8, 9 
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society, allotments, power of county or other authority to let to, 7 
annual audit of accounts of, provision for, 27 

statements as to banking business, duty as to, 5 
apprentices, right to take, 14 

confirmation of investments of, when njfide prior to 1894...21 
contiacts of, how made, varied or discharged, 26 
conversion into a company, how effected, 33 
of company into, 7, 8 

cop>holds, as holders of, provision for admission, 20 
creditors of, no claim on members, 19 
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INDUSTRIAL,, PROVIDENT AND SIMILAR SOCIETIES— continued. 
regiateied society, debentures of, registration under Bills of Sale Acts, 20 
duty of, on £eath of nominator, 18 
how dissolved, 84 

income tax, when chargeable to, 27 
ineligibility of infants to be officers of, 18 , 

inspection of affairs of, when registrar may order, 30 
interest of member in, provision for, 11 
investment of capital of, 21 
joint stock company, and, difference between, 7 
liability of officers of, to account, 25 
to penalties, 31 

management, provision for, 14, 15 
name of, necessity for stating in rules, 13 
provisions ns to, 9 

necessity for word “ limited ” on registration, 9 
objects of, provision for, in rules, 14 
payments by committee of, validity of, 25* 
powers and duties of committee of management, 24 
of the Act not affected by mles of, 11 
to hold and dispose of land, 20 
provision for loans and deposits in rules of, 20 
provisions, when carrying on business in more than one part of 
the United Kingdom, 9 

regist.ia.tion under Money-lenders Act, 1900, when requited, fi 
remedies of, where odieer in default, 26 • 

rules, contents of, 11 * 

of, contract of membership contained in, 10 
to Biie or be sued in corporate name, 32 

under Act of 1852, right to acknowledgment of registry under 
the Act, 9 

“registered society,” use of expression, 3 

registrar, acknowledgment of registry by, duty as to, 10 

amendment or alteration of rules, duty as to, 13 

appeal from refusal of, to register, 10 

os medium of state control, 8, 9 

chief, when disputes may be teferred to, 29 

duties of, as to registered societies, 8, 9 

duty os to annual report, 9 

power of, to order transfer of stock when trustee incapacitated or abroad, 

21,22 

registeicd societies, of, functions and powers, 8 
repoit of special meeting to be sent to, 24 
special meeting, when to be called by, 24 
registration, effect of, 10 

instrument of dissolution, of, necessity for, SG 
legal proceedings pending before, not affected, 10 
* limited liability effe<?led by, 10 
membership lequisite to, 9 

registered company on conversion from joint stock company, 8 
special resolution, of, provision for, 24 
vesting of property effected by, 10 
working men's clubs, of, 10 • 

registry, acknowledgment of. duty of registrar as to, 10 
application for, provisions to be observed on, 10 

cancellation of, on conversion of registered society into company, 34 
or suspension of, grounds for, 37 , 

societies, of, 8 

removal, officials, of, provision for, 11 

rent, payment of, by tenants of registered society, provision for, 20 
report, annuaioduty of registrar as to, 9 

special meeting, of, duty of the chairman as to, 24 
resolution, special, conclusive evidence of, what is, 24 
provision for registration of, 24 
* what is, for purposes of the Act, 28 
return, annual, falsification of, penalty for, 18 

right of member to require copy of, 16 
what must be shown in, 27, 28 

rules, allotments and small holdings, pfbvisions when land to be raken for, 12 
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INDUSTRIAL, PROVIDENT AND SIMILAR SOCIETIES— continue*. 
rules, alteration or amendment of, 12, 18 

appointment and removal of officials, provisions for in, 11- 

appropriation of profits, as to, 11, 12 0 

auditing of accounts, provision for, in, 11 

bankruptcy of member, provision for, to be made in, 17 

claims,'provision for, in, 11 

contents of, 11 

, copies of, provision for supply to applicants, 16 
when admissible as qyideucej 11 
deceased members, must provide for claims in respect of, 19 
delivery of uutrue, penalty for, 16 
effect of settlement, of disputes according to, 28 
filing of copies, on application for registry, 10 
interest of member m registered society, provision for, 11 
invalid, effect on deposit loans, 6 
liability of officer for non-compliance with, 31 
membei-ship, regulation of, by, 16 
name of society to be stated in, 13 
objects of the society to be provided for In, 14 

provision for, on conversion of company into rcgisteied society, 7, 8 
strike fund in, *, hen ultra vires, 14 

recording of, when society trading in more than one part of the United 
Kingdom, 9 

registered office, provision for, in, 14 

society, of, as a contiact of membership, 10 
s nature of contents, 3 

seal, custody and use regulated by, 11 

provision for custody and use of in, 14 
settlement of disputes, when to be by, 23 

society registered prior to the Act, of, how affected by the Act, 11 
tiansfer and withdrawal of shares to be provided for in, 11 
“rules,” what is mchi.'eil in word as used in the Act, 11 

savings bank, rcgisteied society, when investments may be made by, in a, 21 
Scotland, exemption of societies m, from stamp duty on statutory receipts, 23 
seal, custody and use of, provision for, 11, 14 
• name of society to appear on, 13 

set-off, right of society as to, in respect of member’s debt, 30 
shares, members, of, lien of registeied society on, 30 
trausfet and withdiavial of, provision for, 11 
small holdings, power of county or other authority to let to co-operative 
societies, 7 

provisions to be made by societies taking land for, 12 
societies, nature of, entitled to register, 4 

registered before the Act, how regarded, 7 
special meeting, application for, how mode, 24 

duty of chairman to report as to, 24 

powers of, 24 v * 

when registrar may call, 24 

resolution, converting company into registered society, form of, 7, 8 

on conversion of registei ed society into a limited company, 
contents of, 84 

t provision for registration at central office, 24 
what is, for the purposes of the Act, 23 
stamp duty, exemption, none in respect of, 3, 4 

mortgage receipts, on, exemption of societies in Scotland from, 23 
statutory declaration, necessity for filing with instrument of dissolution, 36 
receipts, provision for, on satisfaction of mortgage, 22, 23 
stock, transfer of, power of registrar as to, 21, 22 
strike fund, provision for, when ultra vires, 14 *■ ^ 

summary jurisdiction, disputes, when may be referred to court qg, 28, 29 

right of society to sue its officers or sureties in court of, 26 
suspension of registry, effect of, 36 
, grounds for, 87 

notice required on, 88 

tenants, registered society, of, provisions as to payment of ren^f 20 
•' the Act,” meaning of, 3 t 

transfer of engagements, how effected, 33 

shares, provision In rales far* 11, 16 
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INDUSTRIAL, PROVIDENT AND SIMILAR SOCIETIES— continued. 

Treasury, administration of the Act by, 8 

as medium of state control of registered societies, 8 
trustee, power of registrar u4o stock in name of, 21, 22 
unregistered society, liability of members of, 18 
▼seating receipt, la lieu of reconveyance, 22 
▼eating, property, of, by registration, 10 
voting, proxy, by, when members have right of, 23 
scale and right of, rules to provide for, 23 
will, operation of, as a nomination, 17 
winding up, limitation of liability of mbmber on, 35 
registered society, procedure on, 34 
withdrawal of shares, provision for, 11, 16 
working men’s clubs, registration of, 10 

workmen’s dwellings, county council, power to assist co-operative societies as to, 6 

INFANTS AND CHILDREN. ® 

absence of child, power of court to proceed in, 170 , 

accident, “child,” to, persons included under Fatal Accidents Act, 1846 ..45 

prosecution of persons where performing child meets with, conseut neces¬ 
sary, 153 

account stated, invalidity of, wbeie with an infant, 63 
acquiescence, no bar to assertion of infant's rights, 62 
acrobatic peifonnance, child, by, liability of peisons causing, 153, 154 
act of infant, when void, 18 

action, compromise of, where infanta party, when allowed, 145 

right of infant to bring, 62 ■ 

administration durante minore estate, to whom granted, 6t) 

where infant next of kin, 51 
admittance, infant, of, as tenant of copyholds, how effected, 96, 97 
payment of fine, on, 97 

adoption, child, of, by person other than parent, not recognised, 111 
adult, liability of, when contracting with infant, 67 

prisoners, prevention of association of juvemlo with, 176, 178 
trial of in juvenile courts, provision for, ] 78 
when not liable as joint contractor with infant, 73, 74 
advancement, child, of, presumption of, 119 

court, by the, when allowed out of capital, 92, 93 

no power to charge real estate for purpose of, 93 
effect of failure of pui pose of, 93, 94 
power of trustees,*extent of, 93 
purpose for which made, 93 
trustees, by, out of capital, when allowed, 92, 93 
when guardian can only make out of capital, 130 
advowson, right of infant to hold and present In respect of an, 101 
rights of infant as owner of, 57 

age, child’s, burden of proof as to, in dangerous performance prosecution, 159 
fraiglulent misrepresentation by infant as to, effect of, 66 
full, attainment of, during proceedings, effeot of, 143 
effect on proceedings, 137 
competency of persons of, 43 

continuation of service after attaining, effect of, 73 
right of infant partner on attaining, 53 
when attained, 44 * 

by the Sovereign, 44 

agent, power of infant when acting as, 69 
when infant can appoint, 43 

alienation, infant’s real estate, of, powers as to, 132, 133 • 

amusement, employment of children in public place of, when an offence, 162 
ante-nuptial agree input as to child’s religion, how construed by the court, 
113 ■* . 

appeal froth* conviction for offence under Children Act, 1908, to what court, 
171 

appearance, procedure where none entered on behalf of infant, 141 
application for removal of children to place of safety, who may make, 161 ® 

appointment, property to infant, of, by parent, when void, 78 
testamentary, of guardians under statute, 123 
apprentice, capacity of infant as master to, 56 

covenant fib bind infant gp an, when binding, 49 
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apprentice,inclusion of, as "workman” under the Workmen's Compensation Act, 
1906...72 

misconduct of, rights of master on, 72 
rights of, on bankruptcy of master, 71 
apprenticeship, binding contract of, right of infant to enter into, 61 
1 dissolution and termination of, 7] 

form and contents of contract of, 70 
, liability of paities on covenants in deed of, 70, 71 

return of premium under deed of, rights of apprentice as to, 71 
right of infant to binfi himself by contract of, 69 
arbitration, submission by infant to, when void, 63 
arrest of persons committing offence under Children Act, 1908...168 
association, clnldicn, of, with charged adults, prevention of, 176 
attorney, when infant can appoint an, 48 

automatic machines, removal of, when cigarettes obtained by children, 175 
bail, detention of child on refusal of, place of, 176 

grant, of, to incused under ChlLdrcn Act, 1908... 168 
lelca.sc of cliltd or young poison on, 176 
bailee, liability of infant as fraudulent, 76 
bailiff, incapacity of infant to act as, 47 
bank account of infant, position of, ’vbere dealt with, 61 
hankuipt, incapability of infant to be made a, 64, 65 
bankruptcy, master, of, rights of apprentice on, 71 
petition, infant may present, 56 

begging, liability of persons allowing, or procuring child for purpose of, 163 

Ijcncficc. capacity of infant to present to a, 67, 101 

betting, loans to infhnts for purpose of, illegality of, 172 

Hotting and Loans (Infants! Act, 1892, effect on ralificaii jn of loans, 65 

bill of exchange, incapacity of infant to give, 49 

board of giiatdians, power of, to take proceedings under Children Act, 1908...171 

bond, incapacity of infant to give, where penalty attached, 49 

breach of trust, when 'nfanfc liable for, 61, 52 

brothel, permitting child to reside in, offence of, 163 

building society, infant as member of, 59 

bye-laws regulating employment of children, power of local authority, 150 

proccduie on making, 150 

capital, advancement, when can be made ont of infant's, 130 

application for maintenance out of, when infant has only a reversionary or 
contingent interest, 91 

when applied for maintenance of infant, 90, 91 
chai i table entei tain men ts, exemption of, from provisions relating to employment of 
children, 152, 153 

chastisement of infant, lights as to, 107 
child, adoption of, when not recognised at law, 111 
and parent, relation between, 118 
definition as a teim of relationship, 45 

intoxicating liquors, age at which, maj be supplied to, 45 , 

meaning of, in deeds and wills, 45, 46 

under Summary Jurisdiction Acts, 45 
persons included in term for purpose of education, 45 

under Fatal .accidents Act, 1846...45 

. Workmen's Compensation Act, 1906...46 
purchase by father in name of, presumption as to, 118 
statutoiy definition of, 44 

Childi en Act, 1908, exemption from provisions of, 162 

chimney sweeping, employment of children in business of, when illegal, 157 
Christian religion, practice of the court where child's religion other than the, 
113 * 

City of London, the mayor and aldermen as guardians by custom, 122 
cleansing of children, liability of persons neglecting, 174 
co-contraclor, adult as, with infant, when not liable, 73, 74 * 

co-exccufor, infant ae, rights and liabilities of, 60 
committed for trial, power of magistrate as to children of person, 163 
company, capacity of infant to be member of, 60 

joint stock, repudiation of membership by infant, 60* 
winding op of, effect on Infant shareholder, 61 
compensation, persons under full age, of, provision as to, 153' 
right of .apprentice to, as," workman,” 72 
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INFANTS AND CHILDREN— continued. 

compromise of action in which infant a parly, when allowed, 145 

when Cburt will set aside, 145 

consent, guardian, by, to marriage of infant, how to be given, 130 
marriage of infant, to, when requisite, 117 _ 

who can give, 67 * 

necessary to prosecution where child meets with accident, 163 
party to proceedings by, when other an infant, how far binding, MS 
power of next friend to, in proceedings on behalf of infant, 137 . 
continuous oRcnce, procedure in case of, 171 
conn act, infant, of, effect of Infants Relief Act, 1874, on, 63 
invalidity of, when prejudicial to infant, 04 
liability of adult on making, with infant, 67 
necessaries, for, liability of infant, 67 
non-liabiliiy of infant tor toit founded on, extent of, 75 
power to bind infant by, limitation of, 46 
to marry, age at which infant may make binding,*57 
voidable, when may be repudiated by infant, 64, 66 
contracts binding on infant, 411, 61 

infants, authorised by common law and equity, Gi 

statute, 64 

void and voidable, distinction between, 63 
contributory negligence, doeliino as applicable to young persons, 167, 158 
conversion, application of doctrine to infant’s property, 84, 85 
convicted person, power of magistrate as to childien of, 165 . 

co-plaintill, infant as, Lights on attaining full age, 138 . 

copyholds, admittance of infant as tenant of, how effected, 96, 97 
capacity of intant to be stewaid of a manor of, 66 

teuun t of, 96 

sin lender by infant, 97 
when infant liable to foifciturc of, 97 
coiouer, notice to, on death of infant nbout whom notice is required, 161 
corporation, when infant may be member of, 59 
costs, infant defendant made a party, of, how paid, 144 
liability of infant defendant for, 144 

next fucnit for, 135, 138 * 

official guardian ad litem , of, how paid, 1J4 
provision for amount of, where chi hi oidcicd to pay fine, L77 
recovery of, fiom infant's estate, 139 
couil, appointment ot guardian by the, 125, 126 

custody of infant, when inteifeted with by the, 106 
discretion of, as to appointing mother or fal her a guardian, 126 
guardian appointed by, special poweis of, 132 
jurisdiction of, on removal of child, 169 
lease of infant's laud under dncction of, 100 
no lemoval of ward out of jw.isdictiou of, 147 

of summary junsdiction, pcAver of, to older detention of child m place of 
safely, 164 

pow'er of, aa to custody on application of mother, 108 

to appoint or remove a guaidian, 108, 109, 125 
sale of infant's land by order of the, how effected, 95 
when guardian will be appointed by the, HI * 

covenant, when binding on intuut, 49, 70, 71 

cruelty to children, societies for prevention of, extension of Poor Law Act, 1879, 
to include, 171 

custody, infant may elect to remain out of parents’, 109, 110 , 

of, mother no right against father as to, 107 
rights of father os to, 105 * 

when convicted of felony, 110 
1# court will interfere with, 156 

either parent may obtain by writ of habeat oorjru j, 109 
power of court of summary jurisdiction as to, 108 
on application of mother, 108 
transfer of, by infant’s parents, 106, 107 
ward, ol? change of, power of court as to, 129 
custom, guardianship by, 122, 123 

dangerous performance, liability of persons causing child to take part in, 168 
death, notice of, whcio infant being named for reward, 158, 159 
one of several guardians, of, effect of, 127 
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INFANTS AND CHILDREN — continued, 

debts, deceased persons, of, liability of Infant heir or devisee, 81, 82 
non-liability of father for child‘s 116, 1*6 
trade, liability of Infant for, 73 
■feed, appointment of guardian by, revocation of, 123, 124 
meaning of child in, 46 r 46 
of apprenticeship, execution of, 70 

form and contents of, 70 
liability of parties on covenants in, 49, 70, 71 
defence, non-delivery of statement of, on behalf of infant, effect of, 142, 143 
depositions, child, of, In lieu of evidence, admission of, 170 
depositor in savings bank, right of infant to be, 61 
destitute, power of court where child found, 166 
detention, child, of, on refusal of bail, place of, 176 

habitual drunkard, of, in retreat, power of oonrt as to, 169 
places of, provision by police authorities, 177 
devisee, infant, liability of, for debts of deceased persons, 81, 82 
disclaimer, right of infant as to, in respect of onerous property, 76, 76 
disposition, infant, by, when void, 48 

disputes, master and apprentices, between, power of court of summary jurisdiction, 
72 

divoice, discretion of court as to custody on decree for. 111 
drunk whilst in charge of child, offence of, 169, 170 
education, child, of, ns a necessary, 68 

duty of parents as to, 116 

power cf the court in matrimonial causes as lo child's, 116 
to apply Income for infants', 86 

removing child from place to place preventing, liability of person, 173, 
174 

waid’s, control of, by guardian, 130 
provision for, 147, 148 

election, application of doctrine to infants, 80 

emigration, child or young person, power of Secretary of State as to, 165, 1C6 
employer, duty of, ns to care of young employees, 167 
mining, duty of on employing children, 167 
‘ employment, children, of, in business of chimney sweeping, when illegal, 167 

connection with mines, provisions, 164, 155 
factories and woikshops, how regulated, 162 
metalliferous mines, illegality of, 166 
mines, 164 

pit banks, how regulated, 165 
street trading, age limit for, 160, 151 
how regulated, 160 
offences and penalties, 151 
power of local authority as to, 160 ■ 
doctrine of common, nature of, 162 
power of officer of local authority to enter place of, £51 
engines, metalliferous mines, in, employment oE young persons in connection with, 
156 

entertainment, duty of provider of, when attended by children, 173 

employment of childien in public, when an offence, 152 
* exemption of charitable, from provisions relating to employment 
of children, 162, 153 

penalty on provider failing to fulfil obligations, 173 
an ventre aa wire, appointment of guardian In lespect of child, 124 
escape of child, assisting in, liability of persons, 166 
evidence, admission of deposition of child in lieu of, 170 
capacity of Infalit to give, 66 

child of tender years, of, admission of unsworn, 170 
offence under Children Act, 1908, Act applicable, 170 
exchange of lands, Infant party to, when bound, 77 
executor, appoinment of infant as, effect of, 60 

complete discharge on payment of infant’s legacy, how obtained by, 
76 

de ton tart, non-liability of infant as, 50 * 

infant as, no provision os to, in Land Transfer Act, 1897...61 
exemption, persons, of, from Children Act, 1908...1fi2 * 

factories, employment of children hr, how restricted, 162 
Fatal Aocidents Act, “ child," persons included in term under, 46 
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father, death of, of no effect on ohoice as to child 4 * religion, 112, 118 

misconduct of, power ot court of summary jurisdiction to make order as to 
custody on, 108 

non-liability of, for child’* debts, 115, 116 • • 

right of, to custody of infant, 105 

may be lost, 109 

when conduct of, occasions loss of right to determine religion of chilcP, 112 
feme covert-, waiver ot right* by, where nat allowed, 80 • 

feoffment, gavelkind land, of, when infant can make valid, 80 
infant, by, essentials to valid, 81 
fine, payment by infant on admittance to copyholds, 97 
fines, application of, under Children Act, 1908...162 
fire, protection of children from, 163 

foreclosure, judgment for, againBt infant, time generally allowed, 143 

when sale of infant's mortgaged property may be ordered in action for 
82 * 
fraud, liability of infant for, 46 

fraudulent misrepresentation, infant, by, as to age, effect of, 66 

nature of, to affect transaction, 66 
lease obtained by infant by, effect of, CC 
friendly society, when Infant may be member of, 59 
full age, attainment of, during proceedings, effect of, 143 

effect on proceedings, 137 
avoidance of gift by infant on attaining, 76 
competency of person of, 43 • 

continuation of service after attaining, effect of, 73 
rights of infant co-plaintiff on attaining, 138 
partner on attaining, 63 
when attained, 44 

by the Sovereign, 44 

funeral expenses of infant’s relative, a necessary, 68 
gaoler, capacity of infant to be a, 56 

gavelkind land, age to which guardianship continues in case of, 122 
when infant can make valid feoffment, 80 
gift, avoidance by infant on attaining full age, 76 

infant, to, presumption in favour of validity of, when by parent, 77, 78 
inter vivot to infant, effect of, 77 

maintenance and education oS infant, for, extent of trust, 86 

right of infant to recover back money or chattels disposed of by way of, 80 

vesting of, made to Infant, 77, 78 

girl, protection of, under Criminal Law Amendment Act, 1885...110 
glebe lands, sale of, when vested in trustees for infant, 101 
grandchild a dependant under the Workmen’s Compensation Aot, 1906...45 
guardian ad htem, defence of infAnt to proceedings by, 140, 141 

effect of death of, 142 & 

* official, costs oft how paid, 144 

person appointed as a matter of course, 142 
qualifications of person acting as, 140, 141 
removal of, 142 
status of, 142 

when liable for costs of unsuccessful defenfte, 144 
advancement by, when only can be made out of infant's properly, 130 
appointed by infant, supersession of, by guardian appointed by the 
court, 59 

appointment of, by deed, how effected, 123, 124 * 

the court, 125, 126 

discretion of court as to wishes of father or mother, 126 
for special purpose, 127 . 

attendance of, where child charged with an offence, 177 
children for whom appointment may be mode, 124 
choice of, when Infant may exercise, 106 
consent of, to marriage settlement, no effect on validity, 102 
to marriage of ward by, bow given, ISO 
duty of*on presentation by infant to a benefice, 100, 101 
tp prevent unsuitable marriage of ward, 180 
effect of appointment of testamentary, 125 
election of, by infant, 58 * 

infant, of, manner In which, may be appointed, 181 
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guardian, infant's children, of, appointment of, 59 
in socage, rights and duties of, 131 1 

when lease may be granted by, 132 
„ lunatic, power of court as to, 129 

meaning of, when word used in an enactment, 128 
payment of fine by, where offence committed by child, 177 
person and estate, of, 128 

• who will not be appointed as sole, 127 

power of court to control, 128 

mother to appoint, 126 
powers of, as to leasing, 99 

in proceedings lelating to infant’s land, 95 
, when appointed by infant, 58 

where land vested in infant absolutely, 86 
vested in, in case of infant tenant for life, 95, 96 
rcligioub persuasion of child, effect on selection of, 167 
removal of, power of court as to, 125 
right of, to contract for redemption of land tax, 32 
testament ary, appointment of, under statute, 123 
rights and uuties of, 131, 132 

of against trustees of infant’s land, 95 
when lease may be granted by, 132 

transfer of child to new, on non-observance of undertaking ns to child’s 
religion, 1G7 

ward and, nature of relation between, 121 
when elected or assigned to infant, 144 
guardians, appointment by both parents, effect of, 125 
death of one ot several, effect of, 127 
disagreement of, 128 
guardianship by custom, 122, 123 
natuie, 122 
parental right, 123 
during life of mother, 125 
for nurture, 123 

in City of London, age to which continuing, 123 

infant, of, right to, 108, 109 

in socage , when existing, 121, 122 

period of continuance, 124 . 

survival of, 124 

habeas corpus, when cither parent may obtain custody by writ of, 109 
habitual drunkard, detention of, in retreat, power of couit as to, 169 
homage, infant may do, 56 

illegitimate child a dependant under the Workmen’s Compensation Act, 1906,..45 
intention to benefit must be expressed, 120 
rights and duties of putative father and mother as to, 120 
ill-treatment, infant, of, power of court on conviction for, 110 « 

tn camera, hearing evidence of chdd, power of court ns to, 170 
in forma pauperis, right of infant to sue by next friend, 135 

tn loco parentis towards child, legal conscqu< nces os between parties resulting fi om 

position, 111 

• right of relative or stianger to put himself. 111 

income, application for maintenance when infant has only a revcrsionaiy or 

contingent interest, 91 
’ of, for benefit of hnfant, 85, 86 

directed to be accumulated, when maintenance directed to be paid out 
of, 90 

infant’s, application of, to maintenance, 129, 130 

lands, from, duty of trustees as to payments, 87, 88 
maintenance out of, power of court as to, 89. 90 
residue of, from infant's lands, investment of, 88 
industrial and provident society, infant as member of, 69 

schools, exemption of from provisions relating to employment of 
children, 151 

infancy, period of life to which term applies, 4S * 

infant, act or disposition of, when void, 48 

alteration of status of, only means of, 44 . * 

capacity of, to acquire and •dispose of property, principle regulating. 
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INFANTS AND CHILDEEN— continued. 

infant, custody of, when convicted of felony, power of court oa to, 110 
derivation of term, 43, ti 

devisee, liability of, for debts of deceased persons, 81, 82 
how regarded at law, 43 
inability of, to prejudice his own interests, 46 
incapability of, to be made bankrupt, 54, 56 
incapacity of, to discharge civil duties, 46 
hold public office, 47 

liability for fraudulent and wrongful acts, 46 
• of, for necessaries, 67, 68 
maintenance of, application of income to, 129, 130 
non-Iiabihty of, to serve on a jury, 48 
power to bind by contract, limitation of, 46 
presentation of bankruptcy petition by, 66 
testamentary incapacity of, 49 

transfer of shareB into name of, liability of transferor 60, 61 
Infant Felons Act, 1810, power of court as to custody under, 110 
infant heir, liability of, m respect of debts of deceased person, 81, 82 
partner, status of, 63 

Infant Settlements Act, 1865, settlement by infant under, 103, 104 
trustee, when court will remove, 52 
wife, settlement of property of by adult husband, 102 
infants, acts of which, are incapable, 49 

minors, and, distinction between, 44 

protection of the Sovereign as applied to, 46, 47 • 

Infants Relief Act, 1874, effect of, on contracts by infants, 63, 64 
injunction, grant of, against infant, 143 

inquiry, fitness of proceedings by infant, as to, when ordered, 135, 138 
where two actions l>y infant for same purpose, 136 
inspectors, institutions and homes, of, provisions relal ing to, 167 
insurance, infant, of, when an offence, 162 
interest, legacy, on, when infant entitled, 120 

interlocutory applications, infant's behalf, on, by whom made, 127 
intoxicating liquors, age at which, can be supplied to children, 15 
giving to child, when offence committed, 172 
joint lease, renewal in name of independent person interested with infant, 
99 


judgment, against infant, binding aatuie of, 143 
effect of, when against an infant, 138 

foreclosure, for, against infant, time generally allowed, 143 
judicial separation, discretion of court os to custody on decree of. 111 

power of court as to maintenance and education of childicn 
on decree for, 11G 

to make children wards of court in proceedings 
for, 147 

jurisdiction! court over ward, of, vfhen ceasing, 149 

ward of court not to be removed out of, 147 
jury, non-liability of infant to serve on, 48 

justices, jurisdiction of, m disputes between master and appientice, 72 

power of, to grant warrant to visitor to enter infant nursing home, 
160 • 


juvenile courts, exclusion of public from, 178 
provision of, 178 

offenders, prevention of association with adult pnsoneis, 178 
provision of plaoes of detention for, 177 . 

trial of, in courts other than juvenile, 178 
laches, when Infant affected by, 62 a 

land, infant’s, extent of powers of trustees of, 87 
powers of guardians as to, 86 
sale of, for special purposes, 83 
will be deemed settled, 94 
lease of infant's, under diiection of the court, 100 
management of, where infant beneficially entitled to possession, 87 
partition of Sard’s, when concurrence of guardian binding, 133 
reference of qpeatioii of law or fact relating to infant’s, 96 
■ale of infant’s, by persons under order of the court, bow effected, 96 
tax, contract by guardian for redefinition of, 132 
IAnds Clauses Consolidation Act, sale Of infant’s property under, 82 
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INFANTS AND CHILDREN— continued. 
lease, incapacity of infant to grant, 49 

infant's land, of, application of Settled Estates Act, 1877, to, 100 
under the direction of the court, 100 

<fbtainpd by fraudulent misrepresentation by Infant, cancellation of, 
66 

power of guardian to make, of infant’s property, 99 
• trustees to make, of infant's land, 99, 100 

. renewal by infant, bow effected, 101, 102 

in name of Independent paity jointly interested with infant, 
99 

voidability of, by infant, 97, 99 

ward’s land, of, when may be granted by guardian, 132 
legacies, interest on, when infant entitled to, 120 
legacy, capacity of an infant to take, extent ot, 76 
parent and child, to, payment of, 76 
legal proceedings by infant, how commenced, 133 
practice on, by next friend, 134 
when expense of a necessary, 68 
licence, child performance, for, grant of, 153 
licensed premises, allowing ohild oj, when an offence, 172 

employment of children for purpose of entertainment In, offence 
of, 162 

limitation of actions, effect of infancy on, 62 

timo, offences against child or young person, 171 

^proceedings on offence as to employment of children, 151 
loan, Betting and Loans (Iufants) Act, 1892, effect on ra!ideation of void, 65 
betting, to infant, illegality of, 172 

for necessaries, position of lender to infant in respect of, 69 
local authority, power of, in London, under Children Act, 1908...171 

officer of, to enter places of employment, 151 
to make bye-laws as to employment of children, 150 
older removal to place of safety, 160, 161 
to appoint visitors to persons taking infants to nurse, 159, 
100 

’ what is included in expression, 150 

lunatic guardian, power of the court as to, 129 
luxuries not recognised as necessaries, 68 

magistrate, power to oidcr removal of infant to place of safety, 160, 161 
maintenance, amount allowed, how regulated, 91, 92 

child, of, liability of parents under the poor law, 1 IK 
obligation of parents as to, 114 
duty of person to whose care child committed, as to, 166 
infant, of, application of deposits in Post Office Savings Bank for, 
89 

out of income, power of coult as to, 89, 90 
powers of trustee* as to, 88, 89 • 

when capital applied for, 90, 91 

poweia of trustees do not arise aa to, 89 
liability of parent for, whe-e child committed to care of another, 
166 

order, for child or young person, when can be made, 166 

which court to make, 166 
In matrimonial cause, power ot court, 116 
Lability of persons to, under the poor law, 116 
, when to be made, 166 

power to apply Income for, 86 

recoupment of advancement for past, when allowed, 92 
variation of trusts for, on removal of child for safety, 161 
when alloWed in lifetime of infant’s father, 91* 

corpus of real property not charged for, »0, 91 
infant entitled to interest on legacy for, 120 
• payable out of income directed to be accumulated, 90 

manor, capacity of infant to be lord of a, 66 

marine store dealer, liability of, on purchasing old metal ffbm child, 172, 173 
maniage, consent to, of infant, who can give, 67 

female next friend, of, effect of, 137 , 4 

infant, of, consent necesssvy to, 117 

proceedings to annul, who can take, 117 
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INFANTS AND CHILDUEN— continued. 

marriage settlement, infant's, voidability of, 101,102 

unsuitable, preventiOb of ward’s, by guardian, 130 
ward's, consent necessary, 148,149 

of guardian to, how given, 130 
when binding on an infant, 67 
married woman, incapacity of, to be next friend, 134 

liability of, as to maintenance of children, 115 
master, capacity of infant to become, to qp apprentice, 56 
matrimonial causes, orders for maintenance and education in, 118 
memorandum of association, infant as signatory to, 60 
messenger boys, exemption as to sale of tobacco to, 175 
metal, old, purchasing from child, when an offence, 172, 173 
metalliferous mines, employment of ohildren in, illegality of, 156 
mines, employment of children above, when illegal, 154, 155 

m, illegality of, 154 

minors, infants, and, distinction between, 44 • 

misrepresentation, fraudulent, by infant, effect on transactions, 66 
money lent, incapacity of infant to enter into contract for, 63 
mortgage, invalidity of, by infant, 80 

power of court to raise money by, for repair of infant’s estate 82 
mortgagees, infant, provisions of Trustee Act, 1893, relating to, 95 
mother, age to which guardianship for nurture by, extends, 123 
life of, guardianship during, 125 
nature, right to guardianship by, 122 
no right as against father to custody of child, 107 , 
power of, to appoint guaidian, 125 
necessaries, articles held not to he, 69, 70 

which have been held to be, 68 
contract for, as binding on infant, 61 
liability of infant for, 67, 68 

loan to infant for purpose of, position of lender, 69 
question as to, one of law and fact, 69 
what are, 68 

neglect of infant, 110, 174 

next friend, action in forma panperi* by, right of infant as to, 135 
death of, right of infant on, 137 

dismissal of action by, no effect on right to bring Becond action, 

133 . 
female, marriage of, effect of, 137 
incapacity of married woman to be, 134 
inquiry as to fitness of proceedings by, when allowed, 135 
liability for costs, 135, 138 

persons preferred in instituting proceedings as, 134 
position of, In proceedings on behalf of infant, 135 
practice on proceeding by, 134 
^proceedings by, when necessary on behalf of infant, 133 
removal of, power of the court ns to, 136 
retirement of, bow effected, 136,137 
of kin, infant, administration durant.e minore astate, when grant made, 51 
nomination, power of infant to make, under SavingH Bank Act, 1887...49 
notice, coroner, to, on death of infant, when to be given, 161 « 

false, liability of person taking infant to nurse giving, 159 
nursing of infants for reward, required on, 158, 159 
notices, by person nursing infant for reward, 158, 159 

nullity of marriage, power of court as to maintenance and education of children 

on decree for, 116 

to make children wards of court in suit for, 
147 

nursing, infants, fit, for reward, notice required, 158 * , 
v restrictions as to, 160 

nurture, guardianship for, age to which it continues, 123 
oath of allegiance, when infant may take, 56 
offence, refusing to admit visitor to infant nursing house, 160 
offences, dangerous performance by children, in respect of, 153, 154 
under Children Act, 1908, mode of oharging, 170, 171 
Emffloyment of Children Act, 1903... 151 
office, capacity of infant to bold, when deputy may be appointed, 66 
old metal, purchasing from child, when qn offence, 172, 173 
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INFANTS AND GIILLDREN— continued. 

order and disposition, incapacity of infant to consent to goods being in person's, 
55 » 

detention of child, for, essentials to, 165 
overlaying, when deemed to be neglect, 162 
parei/i', attendance of, where child cliaigcd with an offence, 177 

benefit of, discretion of trustee as to infant's benefit, when also for, 85, 86 
, direction as to religion of child where custody not given to, 113 

duty of, as to protection of child, 114 

liability of, to contribute* towards maintenance of child committed to 
custody of another, 166 

nature of rights of, over real estate of infant, 117, 11S 
payment of fine by, where offence committed by child, 177 
parent and child, relation between, 1 IS 
parental right, guardianship by, 123 
parents, duty of, as to education of child, 115 

infant/nay elect to remain out of custody of, 109, 110 
obligation of, as to maintenance of child, 114 
poor law liability of, as to maintenance of cluldien, 115 
partition action, sale in, how effected by infant, 82 

concurrence of gunidiar in, of ward’s land, when binding, 133 
infant party to, when bound by, 77 
partner, infant a, receiving order against firm where, 55 
i ight on attaining full age, 63 
status of infant, 53 

partnership, dissolution not affected by infancy of pari ncr, 53 

firm', actum against, infant paitncr not to be joined, 53 
pawnbroker, liability of, on taking pawn fiom infant, 1 12 
payment on delivery, infant, by, validity of, 80 
peer, capacity of infant to be, 56 

penalties, failure to give notice of taking infant to nurse, 159 
imposed by Employment of Children Act, 1903...161 

Metalliferous Alines Regulation Act, 1872 . 156 
penalty, drunk in charge of child, for offence of being, 169, 170 
exposing child for put pose of begging, 163 
. obstructing, for, inspector of institution or home, 167 

offences under Children Act, 1908... 162 
permitting child to reside in brothel, 163 
performance, acrobatic, of child, liability of pci sons causing, 153 
child, of, grant of licenco for, 153 
personal estate, infant, of, extent of rights of patent ovci, 118 
infant’s, power of court as to, 79 

philanthropic societies, powers of, on placing infants out to nurse, 160 
pit-banks, employment of children in, how lcgulated, 155 
place of safety, detention of child or young person in, 164 
meaning of, 161,164 

removal of child or youn®person to, 164 , 

Infant to, 160, 161 

pleading, effect of non-delivery of, by infant, 142, 143 
point of law, reference of, where Infant interested, 96 
policy of insurance, taking out, on infant s life, when an offence, 162 
poor law, liability of patents under the, as to maintenance of children, 115 
Poor Law Acfj 1879, extension of, to include societies for the prevention of cruelty 
to children, 171 

portions, interest on, when may be applied for maintenance of infant, 119 
post office, application of .deposit in savings bank for maintenance, 89 
posthumous 'child a dependant under the Workmen's Compensation Act, 1906... 
45 

power, capacity of infant to affect property by exercise of, 63, 54 

exercise by infant, when affecting real or personal property, 54 
of attorney, infant, as donee of, 69 * 

prejudicial contract, when not binding on infant, 64 
piemlum, return of, to apprentice, rights as to, 71 
prescription, rights by, effect of infancy on, 62 
picsumption, advancement of child, of, 119 -* 

infant, as to, how rebutted, 119 
against infant as trustee, 52 * 

proceedings against infant, how brought, 140 

consent of party to, how far binding, 146 
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INFANTS AND CHILDREN— continued. 

proceedings, infant, on behalf of, bow taken, 133,134 

next friend, by, inquiry as to, when allowed, 135 
process, service of, on Infant, how effected, 140 
ward of court, on behalf of, consent necessary to, 149 
promise to marry, incapacity of infant to make binding, 67, 68 
property, acquisition of, by infant, 75 

voidability of, 76 

alienation of, by infant, voidability of, 78, 79 
incapacity of infant as to, 62 
appointment to infant by parent, when void, 78 
capacity of infant as to, when Bubject to power, 53, 54 

to acquire and dispose of, principle regulating, 46 
impounding of, on repudiation of settlement by infant wife, 102, 103 
infant's, application of doctrine of conversion to, 85 
management of, 85 

onerous, right of infant to disclaim, 75, 76 

when infant bound by conditions attached to, 77 
partition of, how effected by infant, 82 
sale of infant's, under Lands Clauses Consolidation Act, 83 
piostikution, child, of, liability of persons permitting tbe, 163 
girl, of, liability of pci tons encouraging, 164 
protection, child, of, duty of parent as to, 114 
protector of settlement, infant, court's powers as to, 52 
public amusement, employment of children m public place of, 152 

exclusion of, from juvenile corn Is, 178 * 

office, incapacity of infant to hold, 46, 47 * 

put chase, name of child, in, by father, presumption as to, 118 
putative father and mother, rights and duties of, as to illegitimate childien, 120 
quarter sessions, appeal to, on conviction under Children Act, 1908...171 
ratification, none os to contract made during infancy, 66 
real estate, alienation of infant’s, powers as to, 132, 133 

corput of, when not charged for maintenance, 90, 91 
infant's, couit no power to charge for purpose of advancement, 93 
nature of rights of patent over, 117 

when may be dealt with, 79 . 

sale or mortgage of, by the court for purpose of repairing infant's 
estate, 62 

receiver, incapacity of infant to act as, 47 
receiving order, against firm where infant a partner, 55 
redemption action, when sale of infant’s property will be ordered, 82 
register, childien, of, employed in connection with mines, liability to keep, 154, 
165 

metalliferous mines, of persons employed in, provision for keeping, 156 
relationship, child as a term of, 45 

religion, child, of, waiver of right of father to determine, 112 

construction of ante-nuptial agreement as to, by the court, 113 
death of father no effect on Choice of child's, 112, 113 
direction as to, where custody not given to parent, 113 
examination of Infant by the conit as to religious impressions, 113 
practice of the court where religion other than Christian, 113 
right of father to determine, of child, 112 
when right of father to determine may be lost, 112 * 

religious persuasion, child or young person, of, effect on selection of guardian, 
167 

removal, child, of, enforcement of order for, 161 

or young person, of, to place of safety, 164 • 

infant, of, to place of safety, 160, 161 
notice of, of nursed infant, 158 
renewal of lease, grant of, by infant, bow effected, 100, JQi 
repairs, power of court to sell or mortgage infant’s real estate for purpose of, 82 
safety, place of, removal of child or young person to, 164 

infant to, 160 

sailors, Infant, at sea, capacity of, to make testamentary disposition, 49 
savings bank, infant as depositor in, 61 

school fees, deductiorf of, from wages of children employed in mines, 155 
seamen, infant, when may make a will, 104 

search warrant, issne ox, by justice under Children Act, 1908...168 
power of constable under, 769, 169 
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Secretary of State, jurisdiction of, over child or yotrag person committed to care of 
any person, 186 

power of, as to emigration *of child or young person, 165,168 
to order visitation of institutions and homes, 167 
seduction, girl, of, liability of persons encouraging, 164 
service, continuation of, after attaining full ago, efleot of, 78 
. contract of, when binding on infant, 63 

, infant, of, right of parent to, 107 

power of infant to bind hiaiself in, 69 
procesR, of, on infant, how effected, 140 

P rovisions of ordinary contract of, by infants, 72, 79 
states Act, 1877, application of provisions of, to leases of infant’s land, 

100 

settled land, infant’s land will be deemed, 94 
Settled Land Acts, application of, to infant’s land, 94 
settlement, infant's marriage, voidability of, 101, 102 

infant protector of, power of court as to, 52 
property on marriage, infant not compelled to execute, 103 
under Infant Settlements Act, 1855...103,104 
shareholder, infant, effect of winding up of company on, 61 

under Gasworks Clauses Act, 1871, receipt for money, how 
given, 61 

shares, transfer into name of infant, liability of transferor, 60,61 

sheriff, infant may be a, 56 

smoking, prevention of, by children, 175 

tovage, gunrdiad in, rights and duties of, 131 

when lease may be granted by, 13.': 
guardianship in, when existing, 121, 122 
soldiers, capacity of infant, to make testamentary dispositions, 49, 101 
solicitor, liability of next friend for costs of infant’s, 139 
position of, on proceedings by infant, 134 

rights of, on adoption of proceedings by infant on attaining full age, 140 
Sovereign, full age, when attained by the, 44 

infants under the special protection of, 46, 47 
• no incapacity from infancy in case of, 55 

practice when an infant, 55 

specific performance, joint contiact by adult and infant, of, when not oidcred, 

74 

infant cannot obtain, of contract, 73, 74 
slock, income from, standing in infant’s name, power of court as to, 86 
street trading, ago limit for employment of child in, 150, 151 
employment of children in, regulation of, 150 
what is included in expression, 150 
streets, employment of childien to perform in, when an offence, 152 
suffocation, child, of, by overlaying, when an offence, 162 
summary jurisdiction, duty of court of, on committal of infant, 176, 177 
power of couit dif, as to custody of child, 108 

in disputes between master and appren¬ 
tice, 72 

to grant licence for child performance, 
138 

order removal and detention of child, 
164, 165 

proceedings, employment of childreu, In respect of, time for bringing, 151 
surrender, infant, by, of. copy holds, 97 

tenant for'life, exercise of powers of, on behalf of infant, 94, 95 

Infant, nowers vested in guardian ’u case of, 95, 96 
renewal of lease by, presumption ou, 99 
tender years, unsworn evidence of child of, when admitted, 170 
testamentary appointment, guardians, of, under statute, ^23 
- guardian, effect of nppointment, 126 

paramount authority of, 126 
rights and duties of, 131, 132 

of, agalnBt trustees of infant’s land, 96 
when leave may be granted by,*192 

time for bringing summary proceedings, for offences as to employment of children, 
151 

limitation of, for proceeding^ for offences against child or young person, 171 
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title, Infant’s, reference of questions of law and fact as to, 96 
tobacco, sale of, to children, liability of seller, 175 

seUure of, from children, persons entitled to make, 175 
torts, general liability of infant for, 74 

non-liability of infant for, founded on oontract, extent of, fs 
particular, for which infant liable, 74, 75 
trade debts, liability of infant for, 73 
union, infant as member of, 59 

trial, proceeding with, in absence of chlicf or young person, 170 
trust, maintenance and education of infant, for, extent of, 86 
Trustee Act, 1893, provisions of, relating to infant trustees and mortgagees, 
95 

trustee, infant a, power of court to make vesting order, when, 52 
as, disabilities of, 51, 62 

stock in name of, power of court as to, 83, 84 
vesting orders, power of court to make, in cascvof, 83 
when court will remove, 52 

liable for breach of trust, 61, 52 
presumption on gift to infant as, 62 
trustees, discretion of, where infant’s parent indirectly benefits, 86 

duty of, as to payment out of income of infant’s lands, 87, 83 

extent of power of advancement of, 93 

infant, provisions of Trustee Act, 1893, relating to, 95 

power of, to make leases of infant’s property, 99, 100 . 

under Settled Land Acts, as to infant’s lqnds, 91, 95 
powers as to maintenance of infant, 88, 89 

when not arising, 88, 89 
of, in management of infant's lands, 87 

when consent of testamentary guardian necessary to exercise 
of, 96 

trusts, maintenance, variation of, on lemoval of child for safety, 161 
underground, employment of children, illegality of, 154, 156 
unsuitable marriage, prevention of ward’s, by guardian, 130 
vagrancy, liability of persons to charge of, on preventing education of child, 173, 
174 

vagrant, apprehension of, without warrant for safety of child, 174 
vesting older, power of court to make, where infant a trustee, 52, 83 
Vexatious Indictments Act, 1859, misdemeanour under Children Act, 1908, within, 
171 

visitor, refusal to admit, to infant nursing house, offence, 160 
visitors, infant nursing houses, to, appointment of, 159, 160 
void contract, nature of, 64 

voidable contract, when may be repudiated, 64, 65 
meaning of, 64 

volunteer, when infant can do an act as a, 67 
vote, incapacity of infant to, 47, 48* 

waiver, fem^covert, by, of her rights, when not allowed, 80 

right, of, by parent to determine religion of child, 112 
ward of court, change of custody of, 129 

consent necessary to nmi rings of, 148, 149 
custody and control of, 129 
definition of, 146 
education of, 130, 147, 148 

marriage of, consent of guardian to, how to be given, 130 
no removal of, out of jurisdiction, 147 
proceedings on behalf of, consent necessary to, 149 
relation of guardian and, natnre of. Mil 
unsuitable marriage of, prevention by guardian, 190 
when jurisdiction ceasing, 149 * 

wards of coart, ptkver of coart to declare children, 147 
warrant, arrest without, under Children Act, 1908...168 

grant of, to visitor to infant nurs'ng house, ICO • 

waste, power of infant to restrain his father as tenant by the curtesy from com¬ 
mitting, 118 • 

wife, intuit, settlement of property of, by husband, 102 
will, Incapacity of Intent to make, 49, 104 

infant soldier or seamln, of, when m%y be made, 104 
meaning of child in, 46, 46 
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Workmen's Compensation Act, 1906, peisons included in terra “child ” under, 46 
workshops, employment of children in, how restricted, 152 
young person, meaning of, under the Summary Jurisdiction Acts, 45 
statutory definition of, 44 


INHABITED HOUSE DUTY. 

“all other offices,” meaning of, 183 

appeal, right of party charged with* duty as to, 189 

when to High Court from General Commissioners, 189 
assessment, basis of, 188 

Commissioners controlling the, 181, 182, 186, 187 

furnisher] houses, of, method of, 189 

period fur which marie, 188 

poor rate, for, not binding on the Crown, 188 

rack rent ns basis for, 189 

rectification of, power of assessors as to, 189 

value, what is, 188 

assessments, passing of, by Commissioners, 187 
assessors, duty of, outside the metropolis, 187 

liability of, in non-raetropolitan areas for non-dclivery of certificate, 
187 

right of inspection by, 187 

buildings, accessory, when chargeable with duty, 183 

exemption of, where used solely for trade, ; 91, 193 
caretaker, Immunity from duty in respect of, when right, lost, 190 

of premises from duty when in cfu.rge of, 189, 190 
more than one, effect on right to exemption, 195 
certificate, delivery by assessors outside metropolis, 187 

medical officer, of, as to fitness of premises divided Into separate 
dwell, ngs, 195 

penalty for non-delivery by assessors outside metropolis, 187 
chambers, Inns of Court, of, liability to assessment, 184 
charitable institution, exemption from duty, 191 
* Commissioners, executing the Acts relating to the duty, 186, 187 
passing of assessment by, 187 
Crown property, exemption from duty, 191 
cubicles, not separate dwellings, 196 

distress, remedy of Crown for non-paymdht of duty by way of, 189 
duty, assessment of, Commissioners controlling the, 186, 187 
nature and administration of, 181, 182 
premises subject to higher rate of, 185, 186 
rates chargeable, 185, 186 
remedies of Crown for non-payment of, 189 
remission of, where occupier quits during a quarter, 190 
tenements not chargeable with, 186 tt 

when created, 181 •* 

payable, 188 

dwelling-house, assessment of, when divided into separate dwellings, 195 

division into separate dwellings need not be structural, 196 
dwelling-houses, inspection by assessors, provision for, 187 
exemption, buildings, of, used only for purpose of trade, 191—19S 
Crown property, of, from duty, 191 

duty, from, where bouse.occupied only by caretaker, 1S9, 190 
separate tenements, of, where used for trade purposes only, 192, 

' 193 

warehouses end buildings upon or near wharf, 191 

of, when distinct and separate buildings, 191 
financial year, commencement of, 188 

flats, assessment of, when forming distinct properties, 185 • 
duty in respect of, how chargeable, 184, 186 
self-contained, when not separate tenements, 194 
tenants of, when duty may be demanded from, 185 
” full annual value,” meaning of, 188 ^ 

furnished houses, apportionment of rent for purpose of assessment, 189 
garden, extent to which chargeable with duty, 183 , 

gross value, definition of, as appli^l to assessments in metropolis, 187 
halls, when chargeable with duty, 182,184 
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INHABITED HOUSE DUTY— continued. 
hospital, exemption of, from duty, 191 
house, what constitutes a, 182* 

hydropathic institution, how chargeable with duty, 188 
inhrbited dwelling-house, what constitutes, 182 

when subject to assessment, 182 
house duty, nature and administration of, 181, 182 
Inns of Court, liability of chambers to assessment, 184 
inspection, dwelling-houses, of, right of qpsessors as to, 187 
licensed premises, essentials to a charge of lower duty, 188 
rate of duty applicable to, 185, 188 
market gardens, when exempt from duty, 183 

medical officer, power of local authority, where duties interfered with, 196 

production of certificate of, where dwelling-liousc divided into 
sepaiate tenements, 195 * 

metropolis, assessment of property in, for purpose of duty, 187 
assessors, duty of, outside the, 187 * 

new house, payment of duty in respect of, 190 
notice, occupier, by, on goiug into occupation, 190 
occupation, change of, liability of successive occupiers, 190 
ocoupier, meaning of, 189, 190 

notice to be given by, on entering into occupation, 190 
occupiers, when liable to duty, 182 
office, when assessable to duty as an accessory, 182 

‘‘other person,’* manning of, iu Customs ami Inland Revenue Act, 1878...193 
penalty, liability of assessors outside mctiopolis, for nondelivery of certificate, 

187 

occupier failing to give notice of occupation of premises, 
190 


poor rate, assessment for, not binding on the Crown, 188 
professional purposes, exemption of buildings used solely for, 192 
rack-rent, as basis for assessment, 189 

school-house, building connected with, when not chargeable, 183 
separate dwellings, hou^e divided into, provision for assessment of, 195 
servant, meaning of, in Customs and Inland Revenue Act, 1878...193 
shops, exemption relating to warehouses not extended to, 191 * 

valuation for duty, when attached to dwellings, 184 
sleeping accommodation, when essential to charge of duty, 182 
Sovereign, private estate of, liability to duty, 191 
“such value,” meaning of, 188 

surveyor of taxes, power of, to make supplementary and additional assessments, 
189 

tenement, assessment value of, 188 
effect of uBe as shop, 196 
separate, what is, 193—195 
when flat not a, 194 

tenements*division of house intopfor trade purposes, exemption as to, 192 
when not chargeable to duty, 186 
“ tied ” house, as to value of, 188 

rent, when not the rent for purpose of assessment, 189 
trade, exemption of buildings used solely for purpose of, 191—193 
meaning of, 192 , 

universities, halls of, how assessed, 184 

valuation list, gross value in, as full and just yearly rent in metropolis, 187 
metropolitan districts, for, period remaining in force, 187, 188 
outside metropolis, when mode, 188 
Valuation (Metropolis) Act, 1869, procedure under, 187 
warehouses, exemption of, when separate or distintt buildings, 191 
valuation foi duty, when attached to dwellings, 184 
wharf, exemption of warehouses and buildings upod or near, 191 
working man'srslub, when exempt from duty, 183 


INJ UNCTION. 

abroad, proceedings by foreigner, when court no jurisdiction as to, 264, 265 
absence of party, power of court in, 272 
access, documents,Ho, how compelled, 268 
account, decree for, not In addition to damages, 215 

interim injunction refused where defendant undertakes to keep, 201 
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INJUNCTION— continued. 

account, order for, where injunction refused or stared, 203 

right of plaintiff to, on grant of perpdlnal injunction, SOI 
to an, how limited, 201 

undertaking by defendant to keep, when required, 222, 223 
acquiescence, dismissal of action on ground of, effect of, 210 
effect of, when by one of several plaintiffs, 221 
on action for relief, 213 

right to grant of mandatory injunction, 216, 217 
interlocutory injunction, bow grant of, affected by, 219, 220 
partner, by, effect on right to relief, 250 

plaintiff, by, in breach of covenant, when a bar to relief, 248, 249 
when no bar to grant, 220, 221 

relief in consequence of, 210 
action, dismissal of, effect of, 299 

administrators, when Injunction granted against, 262, 267 

advowsnn, restraint of mortgagee from presenting before foreclosure, 251 

affidavit, evidence by, on motion for injunction, 278 

of service, order in absence of defendant on, 283 
persons who may make, 279 
practice as to filing, 279, 280 

affirmative covenant, consideration of the court on breach of, 208 
agent, bieach of injunction by, effect of, 294 

mandatory injunction may be granted against, 217 
alienation, property, of, power of coart to restrain the, 266, 267 
alimony, restraint ot husband and trustees of settlement on order for, 268, 269 
alteration, demised premises, of, limitation of effect of covenant against, 239 
amendment, statement of claim, of, effect on pending notice of motion, 276 
an\mut furandi, when necessary to establish, 266 

annoyance, injunction not granted to prevent, by mere stranger, 208, 209 
appeal, assessment of damages, against, when allowed, 214, 216 
effect of, not u stay of execution, 211 
leave not reqnired as to, 283 

order of county court, from, when without leave, 204 
power of court as to costs on, 290 

* suspension of injunction in respect of patent pending, terms, 268 

on, how further suspended, 211 

time for, 284 

appearance, none by defendant on ex parta application, effect of, 277 
application, ex parte, when may bo made, 274 
form in which to be made, 275 

injunction, for, how made in the Chancery Division, 274, 276 

King's Bench Division, 274 
who may make, 273 

to dissolve, how made in the Chancery Division, 296, 297 

King's Bench Division, 297 
arbitration, interim injunction restraining Ale of goods pending, 8*7 
proceedings, when the court cannot restrain, 262, 263 
arbitrator, biassed, when court will interfere to restrain, 263 
assign, covenant not to, restraint of breach 989, 240 
attachment, writ of, application for, on breach of injunction, 291 
Attorney-General, commencement ef proceedings by, when necessary, 227, 228 
joining of, as party when public interest affected, 271 
not entitled to injunction as of right, 228 
t special damage need not be shown by, 228 

trespass against public interest, action to be taken by, 234, 
235 

under tailing not required to be given by, 286 
authors, restraint of, from publishing in breach of covenant, 240 
balance of convenience, consideration of, by the eourt when g|onting an interlocu¬ 
tory injunction, 221, 222 

Bank of England, application to restrain, from transferring stocks or shares, how 
« made, 266 

benefice, improper appointment to, restraint of biBhop fromjhistituting appointee, 
226 


bill of sale, restraint as to, naming of date in order for, 2qp 
bishop, matters in which court will restrain, 226, 227- 
breach of contract, basis of court's jurisdiction to restrain, 2S6 
defences ineffectual to action for, 238, 239 
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breach of contract, provision f<jr money payment on, effect of, 388, 337 
repetition or continuance restrained, 203, 204 
when coart will interfere to restrain, 236 
not Interfere, 239 

injunction by servants or agents, effect of, 294 

date from which remedies available, 292 
mere intention not constituting, 294 
nature of proof required, 293 
remedy by committal, 291 
stranger, by, when liable, 294 
where order against husband and wife, 294 
the peace, contract tending to provoke, not enforced by the court, 236 
trust, common law corporations, by, grant to restrain, 225 
ecclesiastical corporations restrained In reBpect of. 226 
eleemosynary corporations restrained in respect of, 226 
municipal corpoiations restrained to prevent? 226 
building, power of court to order the pulling down of, 216 
certiftcate, renewal of solicitor's, restraint of application for, 270 
cestui que trust, right of, to sue to restiam a trustee, 263 
Chancery Division, application for injunction, how made in, 274, 275 

to commit,'"how made in, 294 
dissolve, how made in, 296, 297 
practice as to filing affidavits in, 279, 280 
rules as to costs in, 287 * 

charter, incorporated company, of, restraint of act by, 4o prevent forfeiture, 
226 

chattels, prevention of side of, when court will interfere, 267, 268 
children, control of management of, injunction in aid of, 269 
church bells, ringing contrary to covenant restrained, 240 
churchyard, prevention of unauthorised interference with, 270 
claim, assertion of, effect of, 220 
clubs, when relief granted to members of, 231 
collateral term, mortgagor, by, when breach lestiaincd, 252 
committal, application for, how made in Chancery Division, 294 
irregularities in proceedings for, effect of, 296 
motion for, service of, 295 
practioe where motion for refused, 296 
remedy for breach of injunction by, 291 
company, acts ultra vires of, restraint of, 229, 230 
liability of, to be restrained, 224 
proceedings against, power of court to restrain, 262 
restraint of, when using name likely to deceive, 225 
statutory, power of court to restrain, 227 
trespass by, relief in respect of, 234 

where court may decline to interfere, 234 
iPhen secretary also maae subject to the court’s order against, 272 
compensation, interim injunction may be refused when injury may be subject of, 
219 

concurrent jurisdiction, how now exercised by the courts, 202 
conduct, party's, consideration of, before grant of interlocutory injunction, 219 
plaintiff’s, os affecting relief, 247 * 

confidential information, disclosure of, power to restrain, 254, 255 
consent, defendant, of, to order, effect on right to defend, 298 
contempt, view of the court on application to commit for, 295, 296 
when committed by new trustees, 254 « 

contract, acquiescence or delay on breaoh of, effect on plaintiff's rights, 248, 249 
basis of court's jurisdiction to restrain breach of, 235 
breach of, containing negative and positive covenants, how the court 
0 will act, 242, 243 

ineffectual defences to action for, 238,239 
repetition or continuance restrained, 203, 204 
when court will Interfere to restrain, 236 
. not Interfere, 239 

construction of, where clear, 238 

no remedy when incapable of specific performance, 246, 2£7 
partnership, jurisdiction of court to restrain breach of, 249,200 
personal service, for, remedy (br breach, 242, 243 
positive, action to enforce, proper remedy, 235 
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contract:, provision for money payment on breach, effect of, 236, 237 

tending to provoke a breach of the pence, not enforced by the coart, 

236 

copyright, infringement of, nature of injunction to restrain, 266, 257 

when court will restrain, 266 

„ necessary to show animus furandi , 256 

restrained before publication, 257 
protection of, by injunction, 210 
restraining infringement of, jurisdiction, 265, 256 
works, sale of, when allowed after grant of injunction, 256 
corporation, common law, interference by the court to restrain, 225 
ecclesiastical, power of court to restrain, 226 
eleemosynary, power of court to restrain, 226 
prevention of breach of covenant by, 245 
undertaking on behalf of, how given, 235 
costs, Chancery Division, in the, rules as to, 287 
discretion of the court as to, 288, 289 
exceptions to rules as to, 287 
extra, when granted to the defendant, 289 
mteilocutory injunction, of, inclusion in continuing order, 290 
motion, on, for committal, where refused, 296 

ordered to stand over, treatment of, 287, 288 
practice as to, 27C 
rule applied by the court as to, 287 
taxation of,Ion higher Beale, when allowed, 291 
county court, appeal from order of, when without leave, -01 
courts power of, to grant injunctions, 204 
Court of Chancery, original jurisdiction of, 202 
courts in which the court will restrain proceedings, 261, 262 
covenant, affirmative, consideration of the court on breach of, 208 
breach by tenant, prevention of, 245 

of, by corporation, prevention of, 245 

plaintiff, when a bar to relief, 247, 2i3 
, negative, in lease, restraint of, 239. 240 

restrictive, when reversioner entitled to relief, 241 
when interlocutory injunction granted in respect of, 237 
court will imply a negative, when only an affirmative, 234, 244 
quiet enjoyment, for, enforce merit, 244 
ncgati ve, how court acts, with regard to breach of, 208 

proof necessary to obtain restraint of breach of, 238 
when court will not import, 245, 246 

enforced by mandatory injunction, 241 
proper remedy to enfoice, 235 
restraint of lessee from breach of, 244, 245 
trade, in, when enforced, 241 

running with the land, jurisdiction of the court not restricted to, 241, 
242 

separation deed, in, broach of lestrainrd, 240 

threatened breach of, when inteilocutory injunction granted to restiain, 

237 . 238 

covenants, breach of negative and positive in same contract, remedy, 212, 243 
criminal act, restraint of, when court has jurisdiction, 205 
proceedings, not subject to restraint, 262 
cross-examination,liability of party making affidavit to, 278 
durnage, accruing, grant of injunction to prevent, 209 

irreparable, injunction causing, may be stayed, 211 
proof of, not necessary to grant of perpetual injunction, 206 

when Kecessary to obtain restraint of breach of contract, 
238 » 

resulting benefit from, how considered by the court, 213, 214 
damages, application to enforce undertaking as to, how mule, 286 
assessment in court, when made, 214, 215 
award of, where defendant threatens injury, 213 • 
claim for, not necessary to relief, 214 
court may award, in lieu of injunction, 212 • 

not bound to order inquiry as to, 29(T 
decree for inquiry into, not made with order for account, 215 
in what cases refused, 214 
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damages, injunction in lien of, where defendant a pauper, 207 

not gmntefl where injury may be remedied by, 210 
inquiry as to, time for application for, 28G 
jurisdiction to award, how exercised, 212, 213 • 

limitation of, 286 

measure of, when in addition to restraint, 214 
nominal, recovery of, not ground to refuse injunction, 207 
relief not affected by degree of, 21.3 
remedy by, the piinciple upon which the court acts, 207 
undertaking as to, effect of, 284 
nature of, 284 

in, applicant for interlocutory injunction must'give, 222 
debtor, restraint of, from patting with property, 268 
deceased, estate of, protection by injunction, 262,253 
declaration, when court will make, instead of injunction, 209 # 
deed of separation, breach of covenant in, restrained, 240 
defences, ineffectual, to action for breach of contract, 238, 239 
defendant, consent to order by, effect on right to defend, 298 
extra costs, when granted to, 289 

matters in which, may have to give undertaking, 222, 223 
offer by, effect of refusal by plaintiff, 289, 290 
right of, to apply for an injunction before judgment, 273 
when party may be made a, 271, 272 
delay, effect of, on application to stay waste, 233 

right to relief, 210, 211 * 

on, right to grant of mandatory injunction, 216, 217 
plaintiff's, in breach of covenant, when a bar to relief, 24C, 249 
right to interlocutory injunction, how affected by, 221 
disclosure, information, of, when may be icstrained, 254 
disobedience to decree, process by motion, 273 
dissolution, injunction, of, grounds for, 297, 298 

practice as to, 296 
when no order necessary, 299 
where granted against two parties, 298 
divine service, power to restrain persons wrongfully officiating at, 254 
documents, granting of access to, compelled, 268 

parting with possession of, when restrained, 268 
ecclesiastical corporations, power of court to restrain, 226 
eleemosynary corporations, power of court to restrain, 226 
employee, restraint of, from divulging confidential information, 255 
equitable mortgagee, right of, to obtain relief by injunction, 252 

title, sufficiency of, for grant of inteilocutory injunction, 256 
waste, injunction in respect of, limitation of, 233 
equity, partner must do, on seeking relief, 250 

rules and principles of, as governing the grant of an injunction, 
23ft * 

evidence, affidavit, by, on motion for injunction, 278 
application to dissolve, on, 297 
breach of injunction, of, nature of, 293 
discretionary power of court os to, 281 
ex parte applications, on, nature of, 278, 279 
fresh, not allowed after opening of motion, 280 
cm parte applications may be made in urgent cases, 274 

nature of evidence required on, 278, 279 
order, non-appearance of defendant on, effect of, 277 
when injunction will be granted by, 276, 277 
executor, restraint at suit of co-executor Defore probate, 253 
sale by, when restrained, 262 „ 

executors, when injunction granted against, 252, 253 
fixtures, removal or, when lessee restrained as to, 244, 245 
foreign Government, court has no jurisdiction in respect of, 205 
proceedings, restraint of, in what cases, 263, 264 
sovereign, when court will entertain suit of, 205 
foreigner, court no jffrlsdictton to restrain action abroad by, when resident there, 
264, 265 

forfeiture, shares, of, tfhen restrained, 268 
fund, dealings with, when restrained, 212 * 

goods, interim injunction to prevent sale of, pending arbitration, 217 
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Government deportment, when court will restrain, 205 
guardians of the poor, when may be reetrainedr 326 
husband and wife, enforcement of covenants between, 269 

breach of injunction by wife when order against both, effect of, 294 
restraint of, from intermeddling with wife's separate property, 268 
illegal act, restraint of, when court has Jurisdiction, 205 

in camerd, motion to restrain disclosure of confidential communications, when 
.heard, 266 

in future, relief not postponed wheffe injunction applies to acts, 211 
in perttanam, the court acts, 204 

incorporated company, restraint to prevent forfeiture of royal charter, 226 
indorsement of writ, where injunction claimed, 272, 273 
Infant ward, restraint of marriage of, 2G9 

infringement, copyright, of, jurisdiction of the couit to restrain, 265, 256 

nature of injunction to restrain, 256, 257 
* when court will restrain, 266 

patent, of, principle upon which court will restrain, 258 
trade marks, of, jurisdiction of the court as to, 259 
injunction, definition of, 199 
injury, capable of estimation, effect of, 216 

ceasing before trial, power of court on, 206 
damages may be awarded when defendant threatens, 213 
irreparable, necessity to show fear of, before grant of interlocutory 
injunction, 218, 219 
w what is meant by, 219 
language of order for injunction as to, 282 

mortgaged property, to, right of mortgagor to maintain action to restrain, 
261 

restraint of act causing, although not complete, 215, 216 
reversion, to, by trespass, question as to one for the jury, 235 
threatened, ''rant of interim injunction to restrain, 218 
inn, covenant to keep open, prevention of breach, 245 
inquiry, damages, as to, couit not bound to order, 286 

time for application for, 286 

' Intention, defendant's, to continue wrongful act, effect of, 213 

denial of, to commit act not of itself ground for refusing relief, 209 
grant where defendant gives notice of, to commit act, 209, 210 
Interim orders, when ami how granted in Chancery Division, 277, 278 
Interlocutory injunction, acquiescence as affecting grant of, 219, 220 

balance of convenience considered before grant of, 221,222 
case to be made out before grant, 280, 281 
conduct of parties considered before grant of, 219 
costs of, inclusion in continuing order, 290 
court may refuse, where compensation adequate romedy, 
219 


equitable title svXficient ground for grant of, 266 

expediting trial on grant of, 274 1 

limitation of, by statement of claim, 282 

not granted as of course, 217 

nuisance, when restrained by, 218 

object and effect of, 200, 201 

order for account on refusal of, 202 

points considered by the court before granting, 221, 222 
principles governing grant of, 217 
publication of libel, when restrained by, 260, 261 
right to, how affected by delay, 221 
'Special provision for, in Judicature Act, 1873...202 
threatened injury restrained by, 218 
• undertaking in damages must be given by applicant for, 
222 t 

when granted in respect of breach of covenant or con¬ 
tract, 237 

not to be granted, 201, 242 
irregularities, oommittal proceedings, in, effect of, 295 • 

Irreparable injury, meaning of, 219 

J udgment, agreement not to enter np, breach restrained, 240, 241 
'Udicature Act, 1873, effect of, on power of the courts, 202 

principles upon which relief granted not affected by, 902,203 
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jurisdiction, basis of, to restrain breach of contract, 235 

ground of, in restraining an employee from betraying confidential 
information, 256 
fn absence of party, 272 
criminal or illegal acts, 206 
trespass, 233, 234 

none in respect of foreign Government, 205 * 

nuisance, in cases of, foundation upon which the couit rests, 232 

original, of the Court of Chdncery, 202 

parties subject to the court’s, 224 

restrain foreign proceedings, to, 263, 261, 265 

6ale by mortgagee, to restrain, 251 

service of writ out of, 273 

to award damages in lieu of injunction, 212, 213 
grant mandatory injunction, 199, 200 
interfere with unincorporated bodies. 231 * 

restrain dealings with a fund pending an appeal, 212 
infringement of copyright, 255, 256 
libellous statements, 260 
trustees, 253 
wa-ste, in cases of, 232 

" just or convenient," meaning of, os used in Judicature Act, 1873...203 
King’s Bench Division, mode of making application in, 274 
^ practice as to filing affidavit in, 280 > 

lanu, covenants restricting user of, how enforced, 241, 242 , 

running with the, jurisdiction of the court not restricted to, 241, 
242 


injunction docs not run with, 200 
lease, breach of negative covenant In, restraint of, 239, 240 
legal proceedings, Jurisdiction of the court to restrain, 2G1, 262 

lfghfc, application to restrain ezeicise of alleged, grounds, 218 
apprehended act likely to violate, giant to restrain, 209 
grant of interlocutory injunction before interference with, 217, 218 
infringement of, right of plaintiff as to, 208, 209 

member of company, of, protection of, as againat the company, 229, 
230 


nccessitv for establishment of, before grant of perpetual injunction, 
206 f 

refusal of inteilocutory injunction where doubt exists as to, 201 
strong primd facie case must be shown, 218 
violation of, necessary to grant of perpetual injunction, 20S 
lessee, restraint of, from breach of covenant, 244, 245 
letters, opening of, power of court to restrain, 269, 270 
libel, jurisdiction of the court to restrain publication of, 2G0 

publication of, when restrained by interim injunction, 260, 261 
lien, right of holder of, to obtain rollef, 252 
liquidator, dbdertaking by, to be personal, 285, 286 
mandatory injunction, agent, may be granted againBt, 217 
definition of, 199 

grant in aid of specific performance, 249 

of, where injury not complete, 215, 216 
jurisdiction of the court to grant, 199, 200 
not granted where damages an adequate remedy, 216 
notice of objection to act, effect on application for grant, 
216 

right to relief by, how affected by acquiescence and delay, 
216 « 


when court will grant, 215 

granted on interim application, 223, 224 
to enforce negative covenant, 241 
order, disobedience to, remedies, 292 

repairs not ordered to be executed by, 217 
marriage, Infant ward, of, restraint of, 269 

settlement, restraint of trustees of, on order for alimony, 268, 269 
married woman, undertaking may be accepted from, 285 

member, company, vf, rights of, to maintain action against company, 229, 
930 , 

members’ club, power of court where rules not complied with, 231 
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mines, prompt Action necessary in respect of, 238 
misconduct, partner, by. Interference by the court in case of, 250 
misrepresentation by plaintiff after grant, effedt of, 203, 294 
mortgagee, advowson, of, restiaint of, from presenting before foreclosure, 251 
' equitable, right of, to obtain relief by injunction, 252 
jurisdiction of the court to restrain sale by, 251 
„ ship, of, power of court to restrain, 251 

mortgagor, collateral term by, when enforced, 252 
restraint of, from committing waste, 251 

right of, to maintain action to restrain injury to property, 251 
when injunction will be gi anted against, 251 
motion, abandoned, order as to costs, 290 

application by, where decree violated, 273 
costs of, when ordered to Btand over, how treated, 287, 288 
days, practice of the court as to, 274 -• • • 

disposal of matter on, consent necessary, 290 

notice of, application to defendant before serving not necessary, 289 
necessary contents of, 275, 276 
service, 276 

of, when no appc&ranca entered, 276 
restraint of transfer of stocks and shares by Bank of England on, 266 
second, when can be made, 290 
shoit notice of, when leave will be given for, 275 
when not allowed to stand over until trial, 223 
municipal corporations, court will icstrain, to prevent breach of truofc, 225 
name, company using, restrained when likely to deceive, 225 
use of, when restrained, 270, 271 

negative contract, when mandatory injunction granted to enforce, 241 
covenant, how couit acts with regard to breach of, 208 

when court will uot import into contract, 245, 2i6 
negotiable instruments, power of the court as to, 266 
new trustees, when contempt committed by, 254 
notice, assertion of claim by, effect of, 220 

necessity for, on application to restrain transfer of stocks or Bhares, 265 
objection to act, of, effect on application for injunction, 216 
of motion, application to defendant before serving, not necessary, 289 
lungth ot Lime to be given, 276 
necessary contents of, 276, 276 
service of, 275 

where no appearance enteied, 276 
short, when leave will be given for, 276 
sufficient, as to what is, 296 

nuisance, foundation upon which the jurisdiction of the court rests as to. 232 
interlocutory injunction, when gi anted in respect of, 218 
nature of, in which the court will act, 232 
occupation, prevention of distuibailee of, 270 
offer, refusal of defendant’s by plaintiff, Effect of, 289, 290 i 
order, contents of, as to injury to plaintiff, 282 

form of, In restraining proceedings on bill ofrsalc, 282 
injunction, for, form of, 282, 283 

non-appearance of defendant, on, 283 % 

observance of, must be strict, 292, 293 
service of, 283 

Parliament, application to, restraint of, 206 
parties, who may bo restrained, 224' 
partner, acquiescence by, effect on right to relief, 250 
jurisdiction of £lie couit to rcstiain, 249, 260 
misconduct by, interference of the court in case of, 260 
seeking relief must do equity, 250 

partnership proporty, appointment of receiver of, principle distinct, 250 
party, absence of, power of court in, 272 

nature of interest of, necessary to obtain relief, 271 
passing off, remedy of persons in respect of, 269 

patent, infringement of, principle upon which court will restrain, 268 
perpetual injunction, when not granted in rcsp&t of, 268 
patents, power of common law courts as to, prior to the Judicature Act, 1679... 
202 

pauper. Injunction in lieu of damages where defendant a, 207 
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perpetual injunction, appeal pending against a judgment on an indictment no bar 
to, 211 • 

basis and intention of, 200 
considerations of court where sought, 207 
damage not necessary to grant of, 206 • • 

grant entailing hardship on defendant, court’s discretion, 208 
on motion before trial, 206, 207 m 

where damages would he inadequate, 207 

defendant gives notice of his intention, 2<J9, 210 
legal right of party to be established before grant, 205 
icfu.sal of, where injuiy ceases before trial, 206 

remedy in plaintiffs hands, 208 
where nil lclicf oflered and may be obtained, 209 
light of plaintiff to an account on grant of, 201 , 

tlnrd party rights as affecting, 207 
when not granted in respect of a patent, 258 
to be granted, 282 

peisonal service, bicach of contract for, remedy, 242 
plaintiff, conduct of, as affecting relief, 217, 218 

duty of, whcie defendant served and willing to meet, 277 
interest of, necessary to obtain relief, 271 
misiepicscutatum by, after grant, effect of, 293, 294 
political matter, suit to support not entertained, 205 
possession, grant to preveut distui banco fiom. 270 

postponement, injunction granted on appeal, of, how further tune obtained* 221 
opei ation of injunction, of, when ordered, 211* 
practice, evidence on affidavit, as to, 278—280 
giant during vacation, 274 

of injunction, as to, 274 
motion d.iq s, of the couj t us to, 274 
saving motions, as to, 274 

presentation, minister, ot, improperly elected, power to rcsli-iin, 254 
printer, restraint of, from printing or selling infringed tiade labels, 259 
private individual, special damage to be shown by, when proceeding against public 
body, 229 , 

pjobate, ic&traint of executor before grant of, 253 
pioeeednigs, arbitration, when c«nrt cannot restrain, 262, 503 
rouits in winch, will bg restrained, 261, 262 
criminal, not subject to restraint, 262 
foreign, restraint of, in what eases, 203, 261 
party to lake, when against statutoiy company, 227, 228 
publication of pending, when restrained, 270 

tnbunal constituted for special pm pose, of, when comt cannot 
restrain, 262 

properly, ci iminal or illegal acts affecting, jurisdiction of court as In, 205 
degree of damage to, no ground for refusing injunction, 21.4 
detention, inflection and piesei vation of, 284, 282 

injury to moitgaged, right of mortgagor to mainl.uii action to rcufiuin 
2S1 

protection of, as ground for interlocutory injunction, 217 
restraint of debtor from parting with, 268 

stile or alienation of, 266, 267 * 

propnetary club, court cannot interfere whcic member wrongfully expelled from 
231 

public interest, paities to action taken in the, 271 

proceedings to be by Attorney-General in matters of, 227, 228, 229 
publication, pending proceedings, of, when restrained, 270 * 

restraint of, of work rcpiescntcd to be but not plaintiff's, 270 
when infringement of copyright restrained bcfoie, 257 
purchaser, not ffcstraincd from purchasing, 249 
lestramt of, before completion, 272 
qnict enjoyment, enforcement of covenant for, 244 

railway, public interest considered by the court when asked to inteifere with,’ 

229 

rate, new or additional, when municipal corporation restrained in respect of, 225 
rates, poor, guardians of t]ie poor may be restrained in respect of, 226 
receiver, aj»poiutment of, of partnership jpTOperty, principles distinct. 260 
remedy as to wrongful act of, 27l 
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JNJ UNCTION— continued. 

relief, claim for damages not necessary to, 214 

consideration of the court where grant entails hardship on defendant, 
208 

principles of, not affected by the Judicature Act, 1873...202, 203 
• what may bo a bar to, 247, 248 
religions purposes, trustees for, power to icstrain, 254 
Repairs, covenant for, how protected by the court, 241, 245 
mandatory order not made directing, 217 
Restrictive covenant, breach of, whfen reversioner entitled to lclief, 211 
injunction, definition of, 199 

revcisioner, action for injunction by, without joining tenant, 23.1 

damage by breach of covenant must be shown by, to obtain relief, 211 
what muBt be shown by, in action for trespass, 235 
sale, copyright works, of, after grant of injunction, when allowed, 256 
executor, by, when restiained, 252 

propei ty, pf, restraint of, power of court as to, 200, 267 
trustees, by, power of court in restraining, 251 
saving motions, practice as to, 274 
securities, injunction may be granted to preserve, 252 
separation deed, breach of covenant, in, restrained, 240 
scipiCHtration, writ of, when issued for breach of injunction, 21)2 
servants, breach of injunction by, effect of, 291 
service, motion to commit, of, practice, 295 
order, of, 2K3 

writ, of, when out of the jurisdiction, 273 
settlement, marriage, restraint of trustees of, on order for alimony, 268 
shareholder, proceedings by, form of, 230 

right of, to apply to restrain company acting ultra vu'es, 229, 230 
shares, forfeiture of, when restrained, 268 
ship, power of court to restrain sale by mortgagees, 251 
ships, exception as to grant of injunction in case of, 247 

navigation of, when injunction not granted ex parjf, 277 
slander, jurisdiction of the court to prevent injury by, 200 
solicitor, restraint of, from applying to renew certificate, 270 
, Sovereign, foreign, when court will entertain suit of, 205 
special damage, Attorney-General need not show, 228 

private person must show, in proceedings against public company, 
229 

trespass affecting public interests, by, rights of individuals, 23i, 
235 

specific pi*i formnnee, as proper remedy to enforce contract or covenant, 235 
injunction in aid of, 249 

negative covenants not implied where conliacL incapable ol, 
246, 247 

standing by, effect of, on plaintiff's rights to relief, 210 
statement of claim, amending, pending notice of motion, effect of, 276 
luteilocutory injunction, limitation of, by, 282 
statutory company, power of court to i entrain, 227 
what is a, 227 

provision, when affecting the po 1 er of the couit, 204 
stocks and shaies, application to l e-tmin transfer ol, how made, 265, 266 
or shards, power to restrain improper transfer of, 265, 266 
Btrangcr, breach of injunction by, when liable, 294 
taxation, costs, of, when on higher scale, 291 
tenants, breach ’of covenants by, prevention of, 245 
terms, court may impose before granting relief, 222, 223 
thud party, rights of, as ^Heeling the decision of the court, 207 
threats, alleged iufungcinent of patent, as to, remedy of party threatened, 258, 
259 

trade marks, as to infringement of, no light of actioi in respect of, 259 
lime, length of, for notico of motion, 276 
trade, covenant in restraint of, when enforced, 241 

labels, restraint of printer in respect of imitations of, 269 
libels, inteiloeutory injunction, when granted iu mse of, 261 
marks, juiisdiction of the court on the infringeim nt of, 259 

threats as to use of, no right of action in respect of, 259 
unions, matters in wbioh may.be restrained, *231 
transfer, stocks and shares, of, power of court to rcsLiuin, 266, 266 
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m.J UNCTION —con turned. 

trespass, jurisdiction of the court in respect of, 233, 234 

proceedings by tho Attorney-General, when m respect of, 234, 235 
wliat reversioner must show to obtain relief against damage by, 235 
tual, grant of perpetual injunction on motion before, 20(>, 207 

injury ceasing before, right of court on, 206 * • 

powci of the judge to expedite the, 274 
when motion not allowed to stand over until, 223 
tribunal, special purpose, for, when proceedings cannot be restrained, 262 
liuslce, jurisdiction of the court to restrain a, 253 
parties who may sue to restrain, 253 
trustees, new, when contempt of court committed by, 251 
religious purpose, for, power to restrain, 254 
ultra vires, restraint of company when acting, 230 

trade union when acting, 231 
umpire, when the court will restrain an, 263 

undei Inking, applicant for mlcilocutory injunction must givij, 223 
Attorney-General not required to give, 285 
corporation, by, by whom given, 285 

defendant, by light of plaintiff as to, when in lien of injunction7 
209 

when equivalent to an injunction, 293 

effect of, 284 
how enforced, 286 

liquidator, by, to be personal, 285, 286 
married woman competent to give, 285 
matters in which imposed on defendant, 222, 223 
natuie of, 284 

persons who should give, 285 
plaintiff not compelled to give, 284, 285 
unpublished writings, protection of property in, 257 
user, land, of, covenant restneting, how enforced, 241, 242 

restriction of, violation of covenants as to, restrained, 240 
vacation, grant of injunction during, practice, 274 
vcsrcI, employ ment of, when restrained, 247 

vicar, void election of, restraint of bishop from appointing before new election,<226 
wind, infant, rcstiuuil of marriage of, 269 
waste, actual commission of, plaintiff may apply before, 233 
delay in application to slay, effect oT, 233 
extent to which court acts iri*iaspect, of, 233 
jurisdiction of the court in case of, 232 
l'ustiamt of mortgagor from committing, 251 
wife, breach of injunction by, where order against husband and wife, effect of, 294 
wife's pioperty, when husband restrained as to, 268, 269 
winding-up order, proceedings to obtain, power of court to restrain, 262 
writ, grant of injunction usually only after issue of, 273, 274 
indorsement of, where injunction claimed, 272, 273 
of attachment, issue of, on breach of injunction, 291 
sequestration, issue of, for breach of injunction, 292 
service of, out ot the jurisdiction, 273 
writings, unpublished, protection of property in, 257 
wrongful act, aw'aid of damages where intention to continue, shown, 213 
repetition or continuance of, restrained, 203, 204 * 


INNS AND INNKEEPERS, 

accommodation, extent of traveller’s right to, 310 * 

right of innkeeper to refuse, in wlipt cases, 310, 311 
act of God, loss arising from, non-liability of innkeeper for, 321 
action, guest, by, description of innkeeper in, 322 

innkeeper’s right to bring against guest, 323 
advertisement, newspaper in which innkeeper must issue, 327 
agreement, between innkeeper and gueBt, as io liability, validity of, 316 
alehouse, when an inn, 803 
boarding-house, nature of, 304 

keeper, definition of, 305 

“ boots,” no impHed,authority in, to receive goods for safe custody, 822 
carnage, traveller’s, liability of innkeeper to receive, 307 
charges, acceptance of security for paym&t of, effect of, 826 
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INNS AND INN K Ji K FURS —font hived. 
coffee-house, wlicn an inn, 303 

comincm.il room, liability of innkeeper for pood9 placed in, 317 
common inn, purpose foi winch instituted, 302 
innkeeper, business of, 302 
compu/iy, liability of, na innkeepers, 319 
confectioner, when a victualling house keeper, 305 

custody, assumption by guest of exclusive, effect on innkeeper’s liability, 320, 321 
poods in “exclusive," of person other than innkeeper, a question of fact, 

321 

safe, deposit of goods with innkeeper for, necessity to declare contents, 

322 

debt, guest's, when innkeeper may be liable for, 323 
disease, when a ground for lefusing accommodation. 311 
dop, injury done by guest's, when innkeeper liable, 323 
travellers, liability of innkeeper to receive, 310 
evidence, sign a% of innkeepinp, 300 

excessive price, liability of innkeeper to indictment for taking, 313 

extra charge, innkeeper cannot make, for housing goods held under lien, 326 

franchise, keeping of an inn not, a, 30C 

fraud, removal of goods by, right of innkeeper to repossess, 325 
friend, innkeeper’s, when not a guest, 319 

guest, agreement between, and innkeeper, as to liability, validity of, 316 

assumption by, of exclusive custody, effect on innkeeper’s lialdiiy, 320, 
321 

debt of, wlicn innkeepeer may be liable for, 323 
definition o"f, 313 

horse of, liability of innkeeper ns to, 316. 317 

injury done by dop belonging to, wlicn innkeeper liable, 323 

innkeeper’s light to bring action against, 323 

liability of innkeeper to icceivo, 306, 307 

to le'eive, confined to innkeepers, 308 
lodging at the inn, when not necessary to chaiacler of, 319 
misconduct of, effect on innkeeper's liability, 319, 320 
negligence of, effect on mukeepei’s liability, 319, 320 
< property of, extent of innkeeper's liability as to, 311, 316 

innkeeper’s lien upon, 323, 324 
liability as to. confined to innkeepers, 316 
when witbm the inn, 317, 318 

remedy of, against innkeeper for loss or damage to propel ty, 322, 323 
- personal injuries, 314 

safety of, extent of liability of innkeeper for, 313, 314 
wlicn not a traveller, 318 

hired goods, when not the sublet of innkeeper’s lien, 325- 
horse, guest’s, damage to, liability of innkeeper us to, 316, 317 

liability of lnnkccpci when left in charge of ostler, 317, 318 
lien of innkeeper for keep of, 321 

rights and liability of innkeepci to feed, 324 4 

stolen, innkeeper no ben upon, when biought by the police, 326 
traveller’s, liability of innkeepci as to, 307, 309, 310, 312 
hotel, tenipe,rance, when an inn, 303, 304 
when an inn, 303 

hotel-keeper, when an innkeeper, 319 

housing goods held under lien, innkeeper no power to make extra charge fur, 
326 

illness, when a ground For refnaing accommodation, 311 

indictment, liability of innkeeper to, on refusal to receive traveller, 312, 313 

, taking excessive price, 313 

Infectious disease, liability of innkeeper letting room occupied by person suffciing 
v • from, 311 

person exposing himself at am inn when suffering 
from, 311 

when a ground for refusing accommodation, 311 * 

injury, remedy of guest against innkeeper as to, 314 
inn, meaning of, at common Jaw, 302 

question whether house is an. one of fact, 302, 303 
statutory definition of, 305 

Innkeepeer, liability of, for personal juifety of guest,' 313, 314 

to receive guests, 806, 307 
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INNS AND I NNKKEl’KJtS— continued, 

innkeeper, meaning of, at common law, 302 
reason for prefix 11 common,” 302 
statutory definition of, 30,5 

Innkeeper’s Liability Act, 1863, provision for posting up section of, 321 
King's enemies, loss arising from, non-liability of innkeeper fdr, 321* 
licence, when innkeeper no liability to obtain, 306 
lien, duty of innkeeper as to goods retained upon, 326 
innkeepers, duration of, 325 

extent of, 324, 325 • 

for keep of horse, 324 

when lost, 325 

on pioperty of peison otliei than guest, 324 
property not subject to, 325 
upon pioperty of guest, 323, 324 
livery stable keepers, innkeeper’s liability not extended to, 317 

lien docs not extend to, $23 

lodger, traveller becoming a, effect on innkeeper's liability, 309 
lodging in the inn, when not necessary to chaiacter of guest, 319 
lodging-house keeper, definition of, 305 
loss, statutory liability of innkeeper to make good, 321 
unexplained, innkeeper’s liability m respect of, 318 
luggage, traveller’s, liability of innkeeper to icccivc, 307, 308 
managei tor eornpanv, inn in charge of, liabdity of comp my, 319 
master, liability of innkeeper to, where s ‘riant, the guest, 322, 323 
misconduct, guest, ol, effect, on innkeeper’s liability, 319, 320 
niispi mted notice, effect, of posting up. 321 * 

negligence, guest, how aseci tamed, 320 

guest’s, effect on ninkccpci'a liability, 319, 320 
newspapers, advoi1 1 sement of sale b.y innkeeper, issue in, 327 
notice, misprinted, effect of posting up, 321 

statutory, effect of omission to post in conspicuous placp, 321 
provision for posting in conspicuous place, 321 * 
ostler, liability of innkeeper, where hoi so lot t in chnrgo of, 318 
payment in advance liability of traveller to make, SOS 
post-horses, innkeeper not bound to supply, 310 
puce, excessive, liability of innkeeper for taking, 313 
private hotel, nature of, 304 

property, duty of innkeeper as to, when retained upon lien. 326 
guest’s, extent of innkeeper's liability as to, 314, 316 
imikccpct's lien upon, 323, 324 
liability as to, confined to innkeepers, 316 
limit of innkeeper’s liability, 316 
when within the inn, 317, 318 
innkeeper's lien upon, of persons other than guest, 324 
what is necessary to attach, 326 
not subject to innkeeper’s lien, 326 

placing wilhin the inn*suff5cient to render innkeeper liable, 317 
remedy of guest against innkeeper in respect of loss or damage to, 
322 

public-house, houses denoted by term, 304, 305 
when an mn, 301, 306 

residential hotel, status of, 301 * 

restaurant, riatuic of, 301 

room, traveller no right !o any particular, 310 

safe custody, deposit of goods for, notice to innkeeper of contents, 322 
refusal of innkeeper to receive goods for, effect of, 322 
safety of guest, personal, innkeeper’s liability for, 313, 314 
sale, right of innkeeper as to, 326, 327 * 

time for, by innkeeper of guest's goods, 327 , * 

security, acceotanee of, by innkeeper for payment of charges, effect of, 326 
servant, guest a, bability of innkeeper to master, 322, 323 
sheriff, seizure by, of gooils subject to lien, effect of, 326 
* shop, for sale of intoxicating liquors, not an inn, 304 
show rooms, innkeeper not bound to provide, 310 
sign, evidence, A, of existence of an inn, 306, 307 
stables, not necessary to an inn, 302, 303 
statutory liability^ innkeeper’s, extent of, 321 

notice, effect of omission to pffst in conspicuous place, 321 
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INNS AND INNKEKl'ICItS— continued. 

statutory notice, provision for posting in conspicuous place, 321 
stolen horse, innkeeper no lien on, when brought*by police, 826 
tavern, when an inn, 303 
temperance hotel, when an inn, 303, 304 

temlei, duty of traveller to make, on insisting to be received, 308 
time, sale by innkeeper, for, of guest's goods, 327 
tiarellcr, dog of, liability of innkeeper to receive, 310 

home and carnage of, liability of innkeeper to receive, 307 
of, liability of innkeeper as to, 309, 310 
liability of innkeeper for refusing to receive, 312, 313 
to make payment in advance, 308 
question whether person is a, one of fact, 309 
when not n guest, 318 

- trespass, application of offence of, to common inn, 308 
viol milling-house, signification of term, 305 

beeper, confectioner may bo, 305 
visitor, wuen innkeeper not liable as to invited, 313 

warning, innkeeper’s, as to place for deposit of goods, effect of neglect by guest, 
315 

writ, description of innkeeper in act*on by guest in, 322, 323 


INSURANCE, 

abandonment, apportionment of salvage, on, 490 

assured's right of, when may be lost, 487, 488 
effect of valid, 489 

notice of, acceptance of, when underwriter estopped as to, 
488 

capacity of master before and after, 188, 489 

care to be exercised by agent in giving, 3.18 

effect of acceptance of, 488 

form of, -186 

nature of valid, 486, 487 

non-acceptance of, effect of, 488 

not applicable to lire insuiancc, Ml 

perishable goods, of, when to be given, 476 

time for, 487 

unnecessary in ease of total loss, 472 
what constitutes, 488 

when necessary to claim for total loss, -181 
not necessary by rc-assured, 370 
rights arising on, arid subrogation, distinction between, 492 
voj age, of, what constitutes, 396, 397 
accident, Insurance against, by employeis, 570, 571 

nattnc of contract and deplaration required as tq. 566, 567 
meaning of, 568, 569 
notice of, necessity for, 570 
policy, conditions of, how const!ucd, 5C9 
construction nf, 567 
stamping of, BIG 

Act, the, statute lcfcrrcd to as, 334, 335 

action, insureis in right of subrogation, by, name in which to be taken, £19 
marine policy, on, evidence in, 503, 504 
total loss, for, when paitlal loss only recoverable, 502, 503 
actions, consolidation of, on policies of marine insurance, 603 
acts of persons, meaning of, i/i marine insurance, 443 
actual total loss See total Iosb. 
ademption, total loss, of, nature of principle, 479, 480 
adjustment, foreign, when binding on all parties to the policy, 4t/S 
general average, of, place of, 452 
loss by fire, or, 638 

particular average, of, on goodB, statutory provisions relating to 
466, 466 r 

payment by underwriter after, effect of, 495, 496 
policy, of, effect of, 495 f 

when a foreign adjustment n 452 

advance freight, extent of insurable interest of person advancing, 870 
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INSURANCE— continued. 

adventure, implied warranty os to legality of, 428 
marine, deflnitiem of, 338 

persona who are engaged in, 337 

agent, accident insurance company, of, knowledge of, imputed, to company, £70 
action by principal for negligence against, nature of proof necessary, 363 
authority of, to insure, effect of, 351 

when implied, 364, 3G5 * 

concealment of material fact bjt when vitiuting policy, 407 • 

duty of, after effecting policy, 358 

as to disclosure to insurer, 405 

home, ns to effecting insurance for merchant abrond, 355, 356 
to obey orders of principal, 337 

when order of merchant abioad to insure not accepted, 356 
employment of, to subscribe policy for underwriter*, 350 * 

lire insurance office, of, misdescription of property by, effect of, 634 
knowledge of, effect on principal, 533 • 

imputed to shipowner, 407 

liability of, on effecting sea insurance by other than stamped policy, 3&8 
to use care aud skill, 356, 357 
life insurance company, of, authority of, 549 
limit of authonty to, to suliscribe policy for underwriters, 359 
non-insurance by, measure of damages in inspect, of, 353 
prize, extent of incurable interest of, 373 
agreement, mining account, for, natuic of, 526 

policy, to issue, when action for specific performance wilt lie as to, 
349 

alien enemy, illegality of insurance on behalf of, 429 

instu anec before outbreak ot war by, effect of, 429, 430 
alteration, avoidance of policy by, 402 

return of premium where policy avoided for material, 601 
ambiguity, fire policy, in, evidence admissible to explain, 527 . 
animals, extent of liability of underwriters as to, 435 
living, how specified in policy, 36i 

apportionment, valuation, of, wheio several species of property insured, 466 
;ufiltration clause, life policy, In, effect given to, 557 * 

provision of, in hie policy, 510 
airest, capture and, distinction between, 413, 114 
assignee, life policy, of, nature of rights acquired by, 510, 660 

nianne policy, of, when entitled to sue in own name, 3GL 
policy, extent of rights of, 361 

assignment, English life policy, of, in foieign counti.y, law governing, 560 
life policy, of, bonusos or additions earned with, 660 
effect of notice of, 559 
form of, 5G2 

mode and effect of, 558, 559 

s> provisions of the policies of Assuianoe Act, 1867, 

relating to, 561, 562 
statutory enactments as to, 560, 561 
marine policy, of, effect of, 360 
assured, abandonment, right of, when may bo lost by, 487. 488 

act of, ns affecting light to claim for total loss uftcr justifiable sale, 477 
circumstances (teemed to be within knowledge of, 407 
not subject to disclosure by, 405 
desciiption of, in policy, necessity for, 359 
duty of, os to notice of loss by fire, 538 » 

to account where over-insuicd, 381 * 

disclose maternal circumstances, 405 
when under a suing and labouring clause, 457 ‘ 

effect of usage at Lloyd's, as to settlement on right of, 353 
** valid abaudonment on liability of, 490 
extent of authouty of broker to bind, 353 

fire pblicy, right of under, where fire caused by own uegltgence, 531 * 

information not necessary to be disclosed by, 410, 411 
interest of, must be accrued at time of loss, 367 
liability of, for non-disclosure, 405 

, J to Jjroker for premiums, 349 

where risk insured for less than Insurable value, 462, 463 
loss of freight, when not recoverable by, 892 
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INSURANCE— continued. 

assured, misconduct of, non-liability of insurer for loss caused by, 482, 483 
negligence of, when underwriter liable for los3 occasioned by, 438 
non-disclosure, when not affecting, 4 II 
Original, no iutercst in re-insurancc, 37B 

position of, as to value of wreck in case of constructive total loss, 483, 484 
„ private infer mat ion of, affecting risk, effect of non-disclosure, 4 10 

rcpiescntations as to information received by, as affecting undo writer’s, 
liability, 414, 415 • 

rights of, on occurrence of constructive total loss, 478 
to return of pi cm mm, m what cases, 497 , 498 
under a double policy, 3S0 
where contraot appoitionablc, 4CO 
. file caused by wilful net, 531, 532 

money paid to broker to his use, 354 
time policy, loss under, when irrecoverable by r , 438 
when becoming his own undciwriter, 402, 403 
“ fully ” insured, 403 

“at and from," application of mle, bow may be excluded, 389 
insurance of freight, effect of, 392. 393 

ship, wiien risk attaching, 388 

“ at or from ” an island, construction ns to terminus a quo, 419 
authority to insure, revocation of, 355 

when implied, 354, 355 

average. See general average ; particular average, 
clause, fire policy, in, effect of, 541 

diffeience between file and marine insurance as I. , 540 
effect of “lost or not lost” on defence to claim for, 367 
loss, particular, meaning of, 455, 450 
bailee, insuiable inteiest of cnmci of goods otherwise than ns, 471 
bailor and bailee, insurable inteiest of, in goods bailed, 521 
Halt j'c, meaning of, m commercial language, 344 
bankrupt, insurable interest of, 525 
bankiuptcy, effect of, on life policy, 562 
. employer’s, right of workman on, 571 

undm wi iter, of, biokui’s lien ui case of, 3.50, 351 
banatiy, excuse of deviation caused by, 401 
what is included in tcim, 444. 145 
benefice, insurable interest of an incumbent 6f n, 525 
bill of lading, extent of insurable interest o£ indorsee of 372 
blockade, loss occasioned by, when umlorwnler not liable lor, 138, 4.19 
voyage in breach of, when insurance valid os to, 430 
boriower, bottonny or respondentia, on, extent of insurable lnteie-.t of, 374 
bottomry, lendci of money on, insurable inteiest of, 373 
loan on, as subject of insuiancc, 366 
British oaptuic, illegality of mmimnce on property liable to, 430 

Government, detention by, effect of, f43 f 

broker, anthoirty of, none as to cancellation of policy, 358 
extent of autlionty of, to bind assuicd, 353 
insuiance, lesponsibility of, ns to pi* mum and lo-.se>,, 319 
knowledge of, failing to effect insuiance not imputed to principal and 
second broker, 407 

liability of, for money received to use of assured, 351 

, to assured for money received to bis use, 351 

produpe policy to v\ Inch lus lien attaches, 352 
lien of, on policy, 351 

where underwriter becomes bankrupt, 350, 351 
nature of relationship to assured, 357 
presumed qualifications of, 356, 357 
use of skill or care by, a question of fact, 357 
brokets, insurance, agents for which party, 347, 348 
nature of business of, 347 

buildings, damage by fire to, measure of lmuier’s loss as to, 539 
burden of proof, unscaworthiness, as to, when on the underwriter, 428 
burglaiy, insurance, principles governing, 512 

policy, stamping of, 616 f 

cancellation, avoided policy, when delivered up foi, 41C 

life policy, of, right of assured as to return of premium, 557, 658 
captors, insurable interest of, 373 
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INSURANCE— continued. 

capture, definition of, 442 

carrier, goods, of, insurable interest of, otherwise than as bailee, 471 

cattle, warrant of seaworthiness, when not fulfilled ns to, 427 

causa proximo, non remota sjfectatur, application of maxim to fire insurance, 630 

cestui que trust, name of, no insertion necessary in policy effected by trustee, 647 

change of voyage, definition of, 396 

effect of, on underwriter's liability, 396 
chartered freight, as an element of repaired value, 484, 486 

commencement of sink in policy on, 394, 395 
insurable interest in, com men cement of, 393 
charterer, advanced freight, when may be insured by the, 365 
insurable interest of, in fieigbt, 370 
child, no insurable lotcrcit in parent, 545 

when person may have an msuiablc interest in life of, 516 
chose in action, life policy as a, 558, 559 
“ circumstance,” what is included in term, 405 
claim, question as to, being fiaudolcnt, one of fact, 539 
“settled,” effect of, 495 

clause, printed, when no effect will be given to, 433 
clauses, construction of wutten, as against printed, 312 
collision clause, application of, only between slops, 441, 442 
foLin of, 411 

computation of loss by, method of, 441 

division of loss between owneis where both vessels at fault, 440 
commission agent, implied authority of to Jiisuic, when inferred, 355 
commissions, arising fioni sale of goods, how coveted, 366 * 

common clause, effect of, on risk as to goods, 384, 385 

companies, insurance, provisions of the Companies (Consolidation) Act, 1908, 

relating to, 512 
the law applicable to, 512 
company, execution of policy by, 339 

extent of insurable intcicst of sliai uliolders of a, 374 
mauiance, lequiMtei to legality of, 339, 400 
when bound by acts of agent., 549 

compulsory purchase, lights of ltisineis in lespcc.t ot, by corporation, 519 . 
concealment, as involved by misrepresentation, 415 

assured, by, when not affecting underwriter’s liability on contract, 
406 

contract of manne insurance, as affecting, 404, 405 
client of, on contract of lire insurance, 5,12 
niatci i.ility of fact the subject of, a question of fact, 532, 533 
consideiation, partial iailuie of, return of pieiuium ori, 500 
return of premium on fail.,re of, 498 

consignee, carriage of goods in ligliteis of, effect of, on underwriter’s liability, 386 
implied authnuty to assme, when accruing to, 355 
insurable ’uteiest of, extent, of, 372, 373 
consignor, implied autlionty or, to insuie, when may be infened, 355 
construction, contract, of marine insuiance, of, principles of, 342 
tire policy, of, rules for, 527 
life policy, of, practice as to, 662, 553 
manne policies, special rules applied to, of, 347 
surrounding ciicumstanccs, confederation of, Ks a rule of, 433 
constructive total loss. See total loss 
contingent interest, as an insurable interest, 369 
continuation clause, effect of inserting in time policy, 382 
contraband goods, insurance on, when valid, 430 » 

warranty ngainst, effect of breach of, 422 
contiact, accident insurance, of, nature of, 566 

fire insurance, of, a contract uberrima Jidci, bB2 
as one of indemnity, ol8 
** definition of, 616 

effect of cover note as, 517 
personal nature of, 617 
guarantee, of, nature of, 672 
insurance, of, as a contract of indemnity, 336 
rectification of, 403, 404 

life iqs&ranco, of, capacity of persons to enter into, 548 
not of indemnity, 644 
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contract, marine insurance, of, instrument In which embodied, 836 

insurance slip as complete and final, 348 
means by which may be illegal, 429 
nature of, 836, 836 
when deemed concluded, 406 

rules of English average adjusters incor¬ 
porated in, 346 

right of assured under, when appoi tionahle, 460 
usage when not affecting termt. of, 346 

contribution, loss by fire, in respect of, where several companies affected, 5‘56 
right of insurers to, 331 

com, articles included in term under memorandum clause in Lloyd’s policy, 468 
meaning of, ns applied to mniine insurance, 311 
, counterclaim, effect of Bankruptcy Act as to, between broker and underwriter, 
350 

right <fj f broker to, in action by insurers, 350 
course, ship's, necessity for strict adherence to, when specifically dcscrilied, 399 
provision for resumption of, aftei deviation, 402 
cover, alteration of risk dunng, effect of, 636 

note, fire insurance premium, in respect of, effect of, 517 
stipulations as to time in, effect of, 626 
covering note, reference to, in legal piocecdings, 319 
creditor, insurable interest of, in life of debtor, 645 
crew, insurable interest of, lfi respect of wages, 373 
necessity as to competence of, 424 
customs warehouse, delivery in, effect of, 887 

damage, by officer under the Metropolitan Fire Brigade Act, ,865, nature of, 531 
proof necessary in action by principal against agent for negligence 
358 

repairs necessitated by, how estimated, 483 
ship, to, when occasioning a constructive total io-ei, 182 
stranding, by, when insnier not liable for, 433, 431 
damaged value, goods, of, meaning of, 464 
damages, non-insurance by agent, for, measure of, 358 
death, accident, when aiming from the, 567, 568 
presumption as to, 561 

proof of, nature of evidence necessaiy on, 564 
debtor, ltistiiahle mtcicst of creditor in life of, 545 
declaration, accident assurance, required on effecting, 666 
assured, of, embodiment in life policy, 550, 551 
continuance of, effect of, m life assurance, 653 
floating policy, in, when and how made, 362 
untrue statement in, effect on life insnrer’s liability, 661, 552 
deductions, allowed from coBt of repairs of old ship, 467 
removal of ship from port of distress, on, 468 
repair of ship, on, ns to old materials, 467, 468 
defeasible interest, as an insurable interest, 368 * 

delay, causes excusing, 400 

insurance when ceasing to be in force on account of, 400 
non-liability of underwriter for loss when the proximato cause is, 435, 436 
del credere agents, insurance brokers when becoming, 348 
deposit receipt, Are‘insurance premium, in respect or, effect of, 617 
detention, British Government, by, effect of, 443 
deviation, barratry as excuse for, 401 
causes cxbuaing, 400 
definition of, 396, 897 
justification of, by UBage, 846 

necessity for compliance with terms of policy as to, 400 
repairs as a valid excuse for, 401 

safety of human life as good excuse for, 401 c 

ship when an excuse for, 401 
underwriter’s liability when affected by, 396 
voluntary, effect on liability, of underwriter, 401 
want of skill or ignorance of master no excuse for, 40J 
when amounting to barratry, 445 
disbursements, policy on, what is covered by, 866 v 

discharge, port of, as to what is the, 386 
discovery, ship s papers, of, extent of nrdfw for, 603 
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dock dues, apportionment of, between shipowner and underwriter where ship 
repaired, 462 • 

documents, implied condition as to, where ship warranted neutral, 421 
when not necessary to seaworthiness, 425 , . 

domicil, nature of, determining national oharactcr as affecting insurance, 430 
double insurance, definition of, 380 

effect when covering different interest?, 381 
provision in lire policy as to notice of, 529 
rights of assured under, 380, 381 
when arising, 381 

election, underwriter, by, when must be made, 406 

when assuied may ticat loss as total, 472, 473 
employer, bankruptcy of, lights of woiknnan on, 571 

insurable interest of employee in life of, extent of, 516 
employers' liability, insurance against statutoiy, 570, 571 
policies, stamping of, 516 * 

enemy, alien, illegality of insurance on behalf of, 429 

msmanco before outbreak of war by, effect of, 429, 130 * 

English avciage adjusters, rules made by, when mooipoiatcd in maiine policy, 
316 

enuy, light, of liie insure!s as to, 541 

equitable lien, deposit of life policy as effecting, 563 

estoppel, application of doctrine of, to mutual associations, 508 

undci writer, of, as to acceptance of notice of abandonment, 488 
evidence, manna msuiancc, contiact of, essentials to admissibility in, 337, 338 
technical words, as to, 433 

underwriters, of, admissibility of, ns to materiality, 412 
execution for felony, effect on life policy, 557 

executor, insurable mtciest of, ia life of person affecting the estate, 546 
right of, to msuie propci ty in ow'n name, 523 
explosion, loss by, insurer's liability os to, 532 . , 

extrinsic evidence, admissibility of, to explain a latent ambiguity in lire policy 
528 

flic, effect of wilful ignition ou light of assured, 531 

insurance, conti act of, a contract t tberrivue Jtdei , 532 
covei note as, 617 
ilciimtion of, 516 

effect of Gambling Act, 1774, on, 519, 520 
insurable interest necessary to effect, 519, 620 

of bailor and bailee, as to, 524 
notice of abandonment not applicable to, 511 
personal natuie of contract of, 617 
policy not necessary to validity of contract of, 517 
premium paid in lespeefc of, right of moitgugce as to, 522, 523 
punciple of subrogation ns applied to, 518 

leal properly,oJ) iclalion of vendor and purchaser as affecting, 521 
lights of tiustccs and executors to insure in own names, 523 
wharfingers under policy of, 524, 525 
insurers, right of, against corporation purchasing by compulsion, 519 

where claim also made under the ltiot (.Damages) Act, 
1686...518 , 

loss by, contribution between companies affected, 536 
extent to which underwriter liable, 442 
meaning of, 530, 531 

losses resulting from indirect consequences, provision fog 531 
policy, application of certain conditions in, 529, 530 
assignment of rights of parties in, 546 
breach of conditions of, what constitutes waiver of, 530 
conditions in, limiting liabdity where Several policies effected, 636, 637 
•9 precedent to liability on, 538, 539 

construction of, 527, 628 
effect of average clause in, 540, 541 
breach of warranty in, 534 
forsn of, 627 

misdescription of property in, effect of, 535 
nature of, ljn which average clause found, 541 
proViBion as to notice of double insurance, 629 
of arbitration clause in, 540 
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fire policy, piovision of reinstatement clause in, effect of, 622 

lights of tenant as to application of pblicy moneys, 513 
usual conditions of, 628, 523 
re-insurance, msuicr's light as to, 525 

right of insured as to damage by, under the Riot (Damages) Act, 1886...518 
insurer against tenant as to damage by, under a covenant, 518, 519 
litfhigH, approval of, by T.lovd’s agent as not excluding wauanty of seaworthiness, 
418 

floating policy, declaration in, how anil when made, 862 
definition of, 362 
file, nature of, 541 
meaning of, 336 
what is covered by, 362, 363 
‘ when effected by assuicd, 362 

Jorcign adjustment, when binding on parties to policy, 453 

country, assignment of English life policy in, law governing, 560 
general avuiage clause, piovision and form of, 452, 453 
' port, policy on goods “ at or from,” protection afforded by, 385 

revenue laws, legality of insurance not affected by, 430 
fraud, right of undciwriter on discov ry of, after payment, 496 

to avoid policy on accouut of, 401 
when premium returned m case of, 501, 502 

underwiitcr discharged in absence of, 414 
fiaudulcnt, question as to claim being, one of tael 539 
“ free of aveiagc ” clause, effect on underwriters liability as to goods, 471 
fieight, actual total loss, when happening us to, 478 

advanced, extent ot insurable inteiPst in person ad.ancmg, 370 
when may be insuied by the chartcier, 365 
amount to be taken into account where goods forwarded by another ship, 
485, 486 

chartered, as ai element of icpaircd value, 484, 485 

commencement of lisk in policy on, 394, 395 
insurable interest in, commencement of, 393, 394 
commencement and duration of risk on, 392 
■ goods not shipped, on, when policy coveis, 393 
how insuied in the policy, 365 
insurable interest of chartcier in, 370 

shipowner in, 36,3'—370 

liability of underwriter for partial loss of, where insured by valued and 
unvalued policies, 470 

loan on account of, when not an insurable interest, 365 
loss of. when not within meaning of loss by peril of thu sea, 439, 410 
partial loss of, provisions of Marine Insurance Act, 1906, as to recovery of, 
470 

teimmation of risk under a voyage policy on, 395 
underwriter, when liable for loss of, 4F7, 478 < 

what is included in term, 365 

fncudly societies, 6tatutoiy provisions iclating to infant life insurance by, 548 
“ from," insurance of ship, particular place, when risk attaches, 388 
11 full piotcction ” policy, effect of, as to protection of owne, 4 12 
Gambling Act, 17X4, effect of, as to fire insurance, 519, 520 

on gaming and wageiing policies, 514, 515 
gaming policy, invalidity of, 377 

life* on, illegality of, 514, 515 
no return of piemium in respect of, 502 
. gas, meaning of,*m fire policy, 527 

general average and particular average, distinction between, 448 

application of doctrine where ship and cargo belong to same 
person, 4'51, 452 

essentials to claim for contribution in respect ofi 449, 450 
expenditure, what may be, 447, 450 
. liability of underwriters in respect of, 451 

necessary condition of right to contribution in, 447, 44S 
place for adjustment of, 452 * 

principles of, 447 

when ceasing, 448 , * , 

claimant precluded from recovering contribution, 449 
substituted expenses allowed m, 451 
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general aveiage act, when putting into port is a, 460 
clause, foreign, form of, 452, 463 

provision of, 452, 453 

contributions, no allowance for m estimating cost of repairs, 
484 

loss, addition of, to particular average loss, when allowable, 
459 * 

meaning of, 447 . 

when consequent on general average act, 448 
geographical terms, evidence admissible as to meamug of, 344 
good safety, when ship deemed to be in, 388 

moored in, 390, 391 

goods, actual total loss in lespcct of, extent of damage necessary to, 474 

when damage amounts to, 473 
commencement of insuici’s risk as to, 384 
constructive total loss of, when arising, 485 * 

continuation and end of risk on, 385 
14 damage value ” of, meaning of, 464 
“dischaiged and safely landed," meaning of, 886 
effect of insei tion of common clause on risk as to, 384 
lire insurance in respect of, when void, 520 
gross value of, how arrived at, 464 
how specitied in policy, 363 

implied wairanLy as to fitness of ship to carry, 427 
insurable interest in, as between vendor and purchase/, 521 * 

loss of pmt, when amounting to a total loss, 475 
on, measure of indemnity as to, 464 
no implied wanauty as to seaworthiness of, 428 
paitial loss as to, extent of underwiiter’s liability as lo, 461, 4G5 
measure of indemnity m case of, 4G4 
policy on, 14 at or from " a foreign port, protection affon^d by, 386 
extent of risk covered by, 366 
how far covering successive cargoes, 364 
provisions of the Manue Insurance Act, 1906, as to adjustment of particular 
avciage on, 465, 466 * 

reasonable time for landing, what is, 387 
removal of, from place at which insured, effect of, 633 
sale of damaged, at port qf distiess, how claim adjusted, 465 
“sound value ” of, meaning of, 464 

subject of bailment, insurable interest of bailor and bailee as to, 524 
transhipment of, leave in policy for, effect of, 387 

under what circumstances permissible, 3G3 
when risk as to, not covered, 387 
when underwriter not liable for loss of, 434, 435 
“ goods," meaning of term, 3G4 

guarantee policy, breach of condition precedent ns avoiding, 573 
effect of condition as to renewal of, 674 
nature of, 672 

notice of claim on, condition as to, when satisfied, 574 
principles of ordinary guarantees applicable to, 573 
stamping of, 616 , 

ubernmm Jidci as applicable to, 573 
guarantor, acts of employer affecting the liability of, 672 
“ hotchpot ’’ interest, as on insurable interest, 368 
husband, insurable interest of, in wife, 644, 545 

hypothecation, repairs, for purpose of, when under writer * not liable for loss 
occasioned by, 438 * 

Illegal act, when not avoiding policy, 431 

insurance, no right of recovery under, 364 * 

J rights of assured in respect of loss paid over in ret^ ,-ct of, 354 
policy, no recovery of premium paid in respect of an, 513 
waiver not applicable to, 432 
voyage, insurance upon, of no effect, 429 
illegality, no return of premium in case of, 501, 602 
improper navigation, insurance against, by protection associations, 607 
44 in all respect8,’bmeaning of, with reference to fitness of ship, 424 
in transitu, vendoi’s right of stoppage»371 

incendiarism, loss in consequence of, when insurers not liable as to, 632 
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indemnity associations, issue of stamped policies by, necessity for, 607, 608 

nature of, 607 » 

Stamp Act as affecting, 607 
contract of fire insurance as one of, 618 
‘ life insurance not a contract of, 644 

insurable interest of holder of, S74 
, measure of, 462 

indisputable policy, effect of as a hfo policy, 548 
indorsee, bill ot lading, of, extent of insurable interest of, 372 
mfantB, when life insurance may be effected by, 648 

“ inherent vice,” ship, of, non-liability of underwriter, when loss occasioned by, 435 
“ inherent vice or nature,” non-liability of underwriter for loss occasioned by, 431 
injury, when arising from the accident, 667, 668 
< insurable interest, assured, of, when must have accrued, 3(17 

bailor and bailee, of, 624 
o bankiupt, of, 625 

borlower, of, on bottomry or responde/Uia, 374 
captors and prize agents, of, 373 
earner of goods, of, otherwise than as bailee, 471 
cbarlcicd fruigli*-, in, commencement of, 303, 304 
consignee of, extent of, 372, 373 
contingent interest as an, 369 
ci editor, of, in life of debtor 545 
dclimtion of, 366, 367 
employee, of, in life of employer, 546 
executor, of, in life of person affecting Hie estate. 546 
extent of, of person making advance oi. account of frieght, 370 
incumbent, of an, 525 
indorsee of bill of lading, of, extent of, 372 
joint obligor, of, in life of co-obligee, 645 
owners, of, 625 

lender of money, of, on bottomry, 373 

respondentia, 373 

lessor and lessee, of, 623 
life, in, natuiu of, 644 

of child, in, when person may have, 646 
loan on fieight, when not an, 365 
master and ciew, of, in rgspect of wages, 373 
moral obligation as not constituting, 646 
mortgagee, of, extent of, 621 
moitgagor and moitgagee, of, 371 
of, extent of, 521 

nature of interest necessary to, 368 
necessary to effect fire insurance, 619, 620 
suppmL a life insurance, 544 
none as between parent vid child, 646 f 

passenger, of, in passage money, 370 
person indemnified, of, 374 
piofits, in, when assured may have, 369 
shareholders of a company, of, extent of, 374 
shipowner, of, in ship and freight, 369, 370 
statement as to, not necessary in policy, 366 
trustee in trust property, of, 546, 646 
, of, extent of, 372 

vendor of ship, of, when ceasing, 871 
* what is known as the, 336 
value, effect wherp assured Is insured for less than, 462, 463 
explanation of statutory provisions relating to, 466 
provisions of the Marine Insurance Act, 1906, as to, 454, 456 
Insurance, burglary, principles governing, 612 1 

• duty of home agent of merchant abroad as to, 365, 356 
broker, agent for which party, 347, 348 
nature of business of, 347 

responsibility of, as to the premiums and Josses, 349 
companies, life, when bound by acts of agent, 649 

provisions of the Companies (Consolidation) Act, 1908, 
relating to, 6,12 

requisites to legality of, 389, 400 
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insurance companies, tbe law applicable to, 613 

when eBtyppcd by knowledge of agent, 549 
obligation to effect, 365, 356 

slip, as a complete and final contract in marine insurance, 849 
reference to, in legal proceedings, 348, 349 ' * 

insurances, application of principles of maiiue insurance to all, 513 
natuio of, effected at Lloyd’s, 512 
insuied voyage, how determined, 395 
insurer, cilcct of subrogation on liability of, 491 
tire, right of, as to reinsurance, 525 
entiy of, 541 
to salvage, 541 

how doseubed in maiine insurance, 33G 

implied condition of neutrality ns affecting liability of, 421 w 

liability of, as to general average, where ship and cargo belong to same 
person, 451, 452 • 

loss by explosion, 532 

construction of condition limiting, 537 • 

for damage by fire to buildings and machinery, moaning of, *39 
inconvenience of war as not affecting, 430 
life, effect of untrue statement m declaration on, 552 
where goods transhipped by reason of peril, 387 
provision as to non-liability of, for loss caused by the misconduct of assured, 

432, 43.5 

provisions in fire policy limiting liability of, where several * policies 
effected, 537 

right of,on abandonment, 489, 490 

to apply for relief by way of interpleader, 543 
contribution, 381 
effect- reinsurance, 375 

withhold policy until payment of premium, 3^,9 
insurets, discharge of, where policy money due t.o joint grantees, 5G5 
intention, effect given to, m construing common clause as to usk on goods, 

385 

island, o.ommenceinont of risk where policy “at or from ” an, 390 • 

insurance of ship “at or fiom” an, how construed, 419 
time until which risk continues where ship insured on voyage to an, 392 
inlcidiction of trade, where underwriter not liable for loss occasioned by, 438, 439 » 

interest, allowance of, in actions on marine policies, 504 
inlet im protection note, effect of, on contract of fire insurance, 517 
mteinied’atc voyages, effect of usage on ordinary policy as to, 315 
Interpleader, right of company as to, wbeD subjected to conflicting claims on life 

policy, 5G5, 566 

insurers to apply for relief by way of, 543 
iron, inclusion of Steel in warranty against, 344 
joint bbligpr, insurable interest o< in life of co-obligor, 545 
owners, insurable intcicst of, 525 
judicial notice, nature of uBage to be subject to, 346 
land, carriage of goods over, when protected by marine policy, 387 
landing, goods, of, when in a "customary manner,” 386 

landlord, right of, against tenant as to damage by fire undci; covenant, 518, 519 
insuied, where covenant to repair but none to Insure, 521 
“ leakage or breakage," extent of underwriter’s liability as to, 434 
legal proceedings, reference to slip or covering note m, 348, 349 
lessee, insurable interest of, in property leased, 523 

lessor, insurable interest of. in pioperty leased, 523 “ , 

liability, conditions limiting, where several policies effected on same property, 636, 

637 * 

insurers, of, construction of condition limiting, 637 
1 form of condition limiting, 637 

lien, broker, of, on policy, 351 

wlieie underwriter becomes bankrupt, 350, 351 
extinguishment of broker’s, 362 
life policy, on, rules as to, 508 
limit of general, 332 

mercantile agent, of, on policy of foreign merchant, 851, 352 

life, insurable interest in, nature of, 544 
insurance, a contract uberrima Jidei, 660 
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life insurance, capacity of persona to enter into contract of, 543 
continuance of, effect of declaration in, 653 
definition of, 643 

policy, amount recoverable under, 547, 548 
4 arbitration clause in, effect given to, 557 
as a chose in action, 558, 559 
< assignee of, right of, 546 

, assignment of, form of, 662 

by way of wagering or gaming, illegality of, 514, 515 
cancellation of, right of assured as to return of premium, 557, 558 
conditions generally embodied in, 555 
construction of, practice as to, 652, 663 
effect of bankruptcy on, 562 

execution for felony on, 657 

representation as to medical examination of assured on, 553 
embodiment of declaration in, 550, G51 
equitable lien effected by deposit of, 563 
• necessity for insertion of name of person interested 547 

recital of payment of premium in, effect of, 55t 
when nffeofed by suicide, 556, 557 

interest may be acquired by insured life, 562, 563 
safety of human, as good excuse for deviation, 401 
“ life,” the, not agent for person effecting the insurance, 519, 550 
lightning, necessity of clause covering loss by, 531 
Lloyd's agents, relation of, to undeiwriters, 359 

list, picsuftiption as to underwriter’s knowledge of contents of, 111, 412 
nature of insurances effected at, 512 
policy at, form oE, 339 

clause enumerating the perils insurcjJ.^gltln&t by, 432 
in, relating to extent oLjjjsIp'Vhi goods, Sst 
copy of model of, 310, 341"**"*^ 

' form of warranty against capture in, 420 
memorandum clause in, effect of, 458 
pel sons in whose name, may be effected, 359 
• principles of const motion applicable to, 311, 342 

voyage, how defined in, 345 
settlement of loss at, practice as to, 352 

undei wiiting mombei at, amount of deposit icquircd funn, 339 
usage ns to settlement at, effect oil assured's rights, 353 
loans, bottoirny and respondentia, on, as subjects of msuiancc, 36G 
life policy, on, light, of insurance company making, 564 
London Assurance Coipoiation, when sea insurance monopoly taken from, 339 
loss, adjustment of, when occasioned by fire, 538 
by fire, meaning of, 530, 531 

division of, between owners where both vessels at fault, 440 
exclusion of, other than actual, 459 ^ 

maune luminance, insured against in, nature of, 336 * 

missing ship, of, no presumption as to date, 383 

non-liability of underwriter as to, when delay the pioximatc cause, 435, 436 

for, wlici by sale or hypothecation foi icpans, 

perils of tHc sea, by, what may be included under, 436 
piinciple of maiine insurance affecting underwriters, 437, 438 
provision for, where the indirect consequence of firo, 531 

non-liabilily of undei wider for, when occasioned by interdiction of trade or 
blockade, 438, 439 

settlement of, practice at Lloyd's, 352 
specified percentage of, basis of calculation, 459, 460 
losses, settlement of, piactice as to, 495 

“ lost or not lost," effect of proviso, on light of assured to n^iover, 367, 368 
machinery, damage by fire to, measure of insurer's liability as to, 539 
marine adventme, definition of, 336 

persons who aie engaged in, 337 
insurance, application of pnnciples of, to all insurances, 513 
contract of, means by which may be illegal, 429 
necessity for stamping, 338 
when deemed concluded, 406 
contribution in, 3&1 

course of business os to, carried on in Oreat Britain, 346 
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marine insurance, natuie of loss insured against in, 836 • 

Marine Insurance Act, 1306, construction of, 333 

as to disclosure, 405, 406 

effect of, on principle of ariempLion of total loss, 
480 

general effect of, 331, 336 

provisions as to assured's rights “on constructive total 
loss, 478, 479 * 

• gaining or wagering policies, 377 
measure of indemnity, 471 
perils insured against, 432 
representations, 413 
wananty of neutrality, 421 
defining a constructive total loss, 48L 
482 

for ascertaining insurable value, 454, 456 
recovery of premiums, 497, 498 
relating to general ai erage, 447 

mutual insurance associations, 
G05, 50(1 

particular average adjustment 
on goods, 465, 466 
recovery of paitia) loss of 
freight, 470 

subrogation, 494, 495 # 
successive losses, 469 

Mnnne Insuiance (Gambling Policies') Act, effect of, 377, 378 
maiiiie policy, assignee of, when entitled to sue in own name, 361 
assignment of, ufleet of, 360, 3(51 
clause in, as to designation of ship, 362 

effected by broker, effect of acknowledgment of piemium, 319 
form necessary to validity of, 330, 337 » 

how effected, 317, 348 

names of undci writcis, necessity for specifying, 338 
pioteclion of goods by, duung transit oveiland, 387 
pui pose of, 433 

light of principal to ratify after hearing of loss, 3G0 
to assign before oi after loss, 361 
risks covcied by, 337 

usage as an element of construction of, 344 
mmiLitre perils, meaning of, 336 337 

married n Oman, rights of, to effect policies of life insurance, 516 
niAstei, capacity of alter notice of abandonment, 488, 489 
bcfoic notice of abandonment, 488, 4S9 
msuiablo inteiest of, in lespeet of wages, 373 
» knowledge of, imputed lo^mpowner, 407 
wiifit of skill or ignorance of, no excuse for deviation, 101 
measure of indemnity as to loss on goods, 464 

in ease of general average contributions, 471 
paitial loss as to goods, 463, 464 
salvage charges, 171 

respect of insurance against thud party liability, 470 
meaning of, 463 

under-valued and unvalued policies, 463 

medical examination, assured, of, effect of representation as to on life policy, 
552 

referee, misicprescntalion by as to life of assured, effect of, 553, 554 * 

memorandum, effect of clause known as the, in LlOyd's policy, 458 

warranty in, on underwriters i abdilj, 461. 462 
penning of term “ unless general ” at end of, 458, 469 

“ unless stranded ” clause at end of 460, 461 
mercantile agent, lien of, on policy of foreign merchant, 351, 352 
merchant abroad, right of, to expect home agent to effect insuiance, 354, 356 
merger, particular average loss, of, in subsequent total loss, 469, 470 
Metropolitan File Brigade Act, 1865, power of officer under, 531 
misiepresentatfon^iB involving concealment, 415 

• assured, of, when underwriter’s liability not affected by, 406 
avoidance of policy By underwriter on account of, 104 
by medical referee as to life of assured, effect of, 553, 654 
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misrepresentation, effect of, on contract of fire insurance, 532 

materiality of fact the subjeot of, a question of fact, 532, 533 
recovery of premium where innocent, 613 
right of underwriter on discovery of, after payment, 496 
* when underwriter discharged by, 413 

missing ship, presumption as to actual total loss of, 476 
i total loss of, when presumed, 436, 437 

m istake, payment by underwriters by, rights as to, 353, 364 
policy, in, rectification of, 46*3, 404 
mixed policies, definition of, 383, 381 

mortgagee, amount recoverable by, under policy effected by him, 372 

insurable interest of, in subject-matter of mortgage, 371, 521 
rights of, as to flic insurance premium, 522, 523 
« mortgagor, insurable interest, of, 371, 621 

when a trustee fur mortgagee, 372 
movables, meaning of, 330 

mutual assurance associations, application of the doctrine of estoppel to, 508 
« position of part owners not members of, 506 

mles of couatiuetion applicable to, 508 
insurance associations, effect of Companies Act, 1802, on, 504, 503 
legal character of, 505 
risks insured against by, 506 

not covered by ordinary poli- 
e'es, GOCi 

statutory provisions re la. mg to, 505, 506 
clubs, origin of, 501 

name, ship, of, effect of error in, ou poLey, 362 
naval officers, not “contraband of war," 422 

negligence, assured, of, when undri writer liable through loss caused by, 433 
fue caused by, right of assured, 531 
neutrality, implied condition of, ns affecting insurer’s liability, 421 
wairanty of, application of, 420, 421 

provisions as to in Marine Insurance Act, I'JuO.. 121 
Now Ymk and Antwerp Rules, Appendix, 509 511 

< practice as to general average when not meorpo; ulcd 

in policy, 450 

purpose for winch framed, 450 
non-diM'loMuo, liability of assured for, 403 t 

notice, abandonment, of, capacity of master before and after, 488, 489 

duty of agent m giving, 353 
effect of acceptance of, 488 ■ 
form of, 486 

nature of valid, 486, 487 
non-ncccptance of, effect of, 488 
not applicable to fire insurance, 641 
time for, 487 « t 

what constitutes acceptance of, 488 
when necessary in respept of claim for total loss, 481 
not necessary by reassured, 376 
uccidcnt, of, necessity for, 570 
assignment of life policy, of, effect of, 559 

to whom to be given, 659, 560 
loss by lire, of, duty of assured to give, 538 

of claim, guarantee pol’cy, on, when condition as to satisfied, 674 
“ onc-thinl new for old,” application of rule as to deductions, 467 
open policy, nffturc of, 378 
whnt is an, 33f> 

outfit, whaling voyage, wliat is covered by terra in a, S64 
over-insurance, return of premium on, 501 

overland, transit of goods, when piotccted by marine policy, f 87 
ovei-valuation, avoidance of policy on account of, 379 
t parent, no insurable interest in child, 645 

parol evidence, admission of, as to warranty of seaworthiness, 428 
part owners, position of, where not members of a mutual Insurance association, 
506 
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INSURANCE— continued. 

partial Iot>s, goods, os to, measure of indemnity in case of, 462, 403 
recovery of, in action to recover total loss, 602 
ship, of, tules determining liability of underwritei, 466, 467 
paiticular avciage and general average, distinction between, 440, . 

ex [lenses not included in, 466 

goods, mi, statutory provisions as to adjustment of, 465, 466 
loss, meaning of, 455. 456 # 

merger of, in subsequent total loss, 169, 470 • 

[ini tners, Implied authority in, as to insurance, 354, 355 
pne.n.igo money, insurable inteiest of, passenger in, 370 
when covered by policy, 365 

passenger, lnsuiable interest of, in his passage money, 370 
payment into court, light of insurance company us to, 666 
penalties, failure to stamp policy on, 516 

penally, failure to execute policy within one month after receipt of ptemmm, 
515 • 

gaming policy, on person effecting, 378 

payment of marine loss otherwise than on stamped policy, 338 
stamping policy of sea insurance after execution, 338 
peril, transhipment of goods by leasou of, liability of insurer, 387 
perils, clause in Lloyd’s policy cnuineiatmg, msuied against, 432 

insured against, provisions of Marine Insurance Act, 1906, as to, 432 
maiine insurance, as nature of loss coveied by, 336 
maritime, meaning of, 336, 337 

of the port, when warranty implied as to fitness to encounter, 425 

sea, loss of fieight, when not within meaning of loss by, 439, 440 
losses which may be altnbutcd to, 436 
matteiB not included in expression, 425 
meaning of, 433 

nature of accident or casualty Implied by, 433 
pcrifliable goods, extern of underwriters liability, where insured free of average, 
474, 476 

when notice of abandonment should be given in respect of, 476 
pilot, necessity for, when required by nature of navigation, 424 
“ pirates,” persons included ill term, 444 ’ 

place of departure, necessity for adhering to specified, 395 
police rate, compensation for damage by lire, right to claim fiom, 518 
Policies of Assuiance Act, 1367, provisions of, relating to the assignment of life 
policies, 561, 662 

seveial, effected in diffeienL foitns and on different items of property, 
questions as tef, how determined, 538 
policy, adjustment of, cfleetof, 495 

agent may snbscube, for underwriter, 359 

agicement to issue, when action for specific pcifoimauee will lie, as to, 340 

assignment of, necessity to stamp, 616 

avoidance of, by alteration, A02 

avoided, when delivered up for cancellation, 416 

broker, no authority to cancel, 358 

broker’s lien on, 351 

claim undci, nature of, 350 

collision clause, effect of, on rights of owners, 441 
concealment by agent, when vitiating, 407 
contract embodied in, 336 
delivery of, on payment of claim, 565 

description of person effecting, necessity for specifying, 359 

deviation, abandonment or change of voyage may be covered by, 397 

difference between a valued and unvalued, 3?$, 379 

disbursement on, what is covered by, 366 

duty of agent after effecting, 358 * 

extension*f nsk by express stipulation in, 391 

fire, application of ceil am conditions of, 529, 530 

msnranoe, of, unnecessary to validity of contract, 617 
form of, 627 
floating, meaning of, 336 

fiuight on goods not shipped, when covered by, 393 

friendly society, of. exemption from stamp, 516 

“ full protection,’’ protection of owner by, 442 

goods, on, “ at or from ” a foreign port, protection afforded by, 385 
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policy, guarantee, nature of, 572 

illegal net, when not avoided by an, 4S1 
illegality of, when mo!a< ini' .1 statute, 431 
, inclusion of “ touch and stay ” clause in, eifect of, 598, 399 
lncorpoiiition of Voik-Antwerp rules in inaiiue, 316 
interest m subject-matter, not ucccssniy to validity of, 366 
leave foi transhipment of goods in, oll'ei t of, 387 
. liability of broki r to produce, when Mibjci t to lien, 352 

life, assignee of, light of, Cib 

by way of gaining or wagciinp, illegality of, hi 1, r>15 
Jdnyd’s, eo]iy of model of, 310, 311 
fm hi of, 339 

poisons in whose name may be effect id, ‘ * 

pimciplos of eonstiucLion applicable to, 311, 342 
manne, effect of assignment of, 360, 361 

•form necessary to validity of, 337, 338 
how effected, 317 

right of principal to ratify after loss, 360 
risks coveicd by, 337 

transit of goods c -cil.ind, when protected by, 387 
usage as an element of consti uction of, 3 11 
mistake in, rectification of, 404 

moneys, payment to person having no insurable mleiest, c licet of, 563 
moitgagee, e/Tected by, amount recoverable by, 372 
nou-disclQsurc. when not affected by, 410 
open, nature of, 378 

other than marine, penalties fur failing to execi io a stamped, 515, 016 
penalty on making payment under unstamped, 
516 

provisions as to stamping, 505, 516 
ovyr-ialuat. in as ground for avoiding, 379 
p p.i., effect of Gaming Act, 1815, on, 377 
when u wagenng policy, 377 

place of dcpaituic specified m, necessity for ndhenug to, 395 
return of picimum, none where once attached, 499, 500 
right of underwriter to avoid, on account of fraud, 101 
risk covered by, when not ending nt. pmt ok dischaigc, 392 
chartered freight, on, when attaching to, 391, 395 
specification of freight anil cargo in, 363 
stamping of alteiod, ncce-sity for, 402, 403 
terms of, must be complied with as to deviation and delay, 400 
tune, meaning of, 336 
unvalued, definition of, 878 

mcasme of loss to winch insurers liable under, 454 
or open, meaning of, 336 

valued, definition of, 378 • , 

measure of loss to which insurers liable under, 454 
w hat is a, 336 
voyage, meaning of, 33G 
wagenng, invalidity of, 377 
warranty, when avoided by breach of, 413 
political safety, what will constitute, 391 
port, meaning of, in the mcicantile sense, 814 

name of port mentioned in policy, piesumcd meaning of, 390 
of destination, Bafe landing of goods at, effect of, 386, 387 
discharge, as to what is the, 385 

refuge, putting i,j»to for repairs, when a general average act, 450 
ports of discharge, course of ship where scveial specified in policy, 399 
premium, acknowledgment of, by broker, effect on marine policy, 349 
definition of, 836 4 

fire insurance, paid in respect of, right of mortgagee as to, 622, 533 
high, as evidence of acceptance of risk by underwriter, 411 
liability of assured to biokcr for, 349 

life policy, on, right of assured to return on ennvdlation, 557, 558 
recovery of, where misrepresentation innocent, 512, 513 
return of, none where policy has once attached^ 499, 500 
on failure of consideration, 498 * 

marine policy, liability of insurer as to, 351 
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INSURANCE contnivr,/. 

premium, return of, cm ovci-iusuiHiice, 601 

partial failure of cnn-dderation, 500 
provisions of Marine li.Mtiancc Act, 1900. as to, 496, 497 
when expressly stipulated lor, 198 . . 

in ca-e of li mil oi illegality, 601, 502 
policy avonh-d by tri.iteii.il alteration, 501 
light of insuier to withhold policy until payment ot, 319 
presumption, as to undei wi itn’s know ledge ot tnule u*..igo I 412 
none us to date of los-. of missing ship, 583 
pmicipal, net ton for nculigence lrv, against agent, natuic of proof nccessaiy, 
359 

duly ot agent as to oidcis of, 357 
know ledge of agent as affecting, 533 
latilic utiori ot policy after loss by, m;his as to, 360 
printed clause, marine policy, in, consti uctiriii of, wl'eie dittoring from written, 
342, 313 

pnze agents, insoluble inteiest of, 373 

court, condemnation by, etteet of, 442 
effect of sentence of, 422 
piotits, goods, on, how* covered by msmanoe, 305 

insoluble inteicst in, when icsiued may have, 369 
insurance of, how effected, 521 

proof of loss, when necessaiy to icoover in inspect of reinsurance, 376, 376 
pioperty, m-ancd, how descnbed, 336 
pioposal, file insuinnee, for, contents and c ffer t of, 631 
pioiection associations, nature of, 507 
purchaser, insolvency of, light ol vciidoi on, 371 
insuiablc interest of, on cm go ,571 

real property, the liibiiiunc’e as to, relation of vendor and purchaser as affecting, 
621 

“ itason.'ibly lit,” meaning of, 123, 421 t 

leassiued, notice of abandonment by, win u not neiessaiy, 376 
recognisances, lien of shipowner m inspect of, when cntcied into m court, 
369 

reinstatement, pioptity destiojed by file, of. lights of moitgugur and mortgagi'c, 
522 

piovision in lire policy for, rigid of insurers as to, 642 
rcinEUiariee, application of, to subject-matter, 375 
els use, form of, 375 
file, msuier’s rights as to, 625 
original assured no in Iciest in, 375 

pi not of loss, when necessaiy to i *■ cover in respect of, 376, 376 
light of insuici to effect, 375 
usual clauses, when incoipointed in 376 
removal, goods, of, fiom place at which insured, (‘fleet of, 535 
lepancd -value, elements of, 494, 485» 

repairs, apportionment of expenses of, when made between owner and under- 
wliter, 468 

cost of, when more than repaired value, effect of, 484 
deductions in inspect of old materials tin own aside m making, 467, 468 
doek dues consequent on, uppoitiomneiit between shipowner and under¬ 
writer, 462 

nature of, to winch nssnied entitled, 469 
necessitated by damage, liow estimated, 483 
ship, of, as excuse for deviation, 400, 401 
total loss, to, when assured may recover cost of, 4C9 * 

wheu no deductions in lcspcct of geneial average coiilnbm uuis in estimat¬ 
ing cost of, 484 

representation and express warranty, distinction between, 4J2, 413 
faefe of, materiality of time at which made, 533 
nature of, 412 

representations, assured's information, as to, when affecting underwriter’s liability, 
414,415 

construction of, how governed, 416 

expectation and belief, of, when affecting underwriter’s liability, 
41* 

ontfot several underwrite^, to, effect of, 415 
promissory, as affecting policy, 413 414 
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INSUKANCE- continued. 

represent at ions, provisions of the Marine Insurance Act, 1906, as to, 413 

untainted with fraud, whcifaffecting insurer's liability, 414 
untrue, in answer to underwriter's inquiry, effect of, 415 
respondentia., insurable mteiest of lender on, 373 

loans on, as subjects of insurance, 366 
restraint, meaning of, in marine insurance, 44&, 444 
• icvolui louarlcs, not included in term “ pirates," 444 
* Riot ^Damages) Act, 1880, nghts^of insured against fire under, 518 
risk, all,i.-iation of, during cover, effect of, 535 
:uea of, covered by time policy, 383 
attaching, when, to policy on chartered freight, 394 
comment euient and durution of, on ship, 388 

of, where policy “at or from " an island, 390 
continuation and end of, on goods, 385 
duration of, covered by time policy, 381, 382 
end of, cfli safe lauding of goods at port of destination, 386, 3S7 
extension of, stipulating in polity, 391 
fire, commencement arid duration of, 526 
freight, on, commencement and duiatinn of, 392 

termination of, under a void policy, 395 
goods, on, commencement of, 384 

life insurance, in, commencement and duration of, 55J, 555 
termination of, 390 

underwriter's, when commencing to run, 336 
when not/aiding at port of diseliaige, 392 
risks, insured against by mntual insurance association ■ 506, 507 

piotoction associations, 507 

rivci s'earner, insured for sea voyage, when seaworthy, 421 
rovcis and thieves, loss by, what is, 444 

Jloy.il Exchange Assumuoc Corporation, when sea insuiancc monopoly taken from, 
339 , 

rules of practice, incorporation of, in marine policy, 346 
rnniung account, agreement for, natuie of, 526 
safely of ship, as valid excuse foi deviation, 401 
‘ sailing, general wairanty as to, how satisfied, 419 

time of Bliip’s, n ninterial fact for disclosure, 408 
wnrianty ns to, necessity for strict fulfilment, 419 
sale, justifiable, effect of, on constructive total loss in re poet of goods, 476 
477 

repairs, to effect, when underwriter not liable for loss occasioned by, 438 
salvage, apportionment of, on abandonment, 190 

charges, maritime, bead under which lecoverable, 457 
meaning of, 45C 

mensuie of indcinui>v in ease of, 471 
recovery of, by uridei writor, 496 

sea insurance, contract of, necessity for •damping before execution,'338 
duration of policy of, 338 
meaning of, 338 

“ seam oil," intei pretation of word, to in-dude boys, 418 
Beawoithiness, continuance of, no warranty as to, 425 
, effect of breach of warinnty as to, 423 
implied warranty as to, 122, 423 

in relation to goods, 427 

• where not excluded by approval of fittings 

418 

Blup's, when warranty as to, implied, 411 
variation of stnndaid of, 424 
warranty as to, how excluded, 423 

* of, none implied as to goods, 428 

when complied with on riverfend sea voyage, 126 
not broken by temporary defect, 424 
“seizure," takings which may be Included in term, 443 
servant, fire caused by wilful act of, right of assured, 531, 532 
set-off, effect of Judicatuie Acts on right of broker a=i ts, 350 
shuu'hoklern, company, of a, extent of insuiable inteicst of, 374 
ship, abandonment of, Tights of insurer on, 4 89, 45)0 • | 

character of, ub affecting repaired value, 481 
commencement and duration of risk on, 388 
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INSURANCE— continued. 

ship, course of, must be direct, 397 

necessity for strict adherence to when specifically described, 399 
where scvei-p.1 porLs of discharge specified in policy, 399 
damage to, when occasioning a constructive total loss, 482 • 
des.gnat'on of, in policy, 361, 362 
fitness of, when “ in all respects,” 424 
insurable interest of vendor in, wtfen erasing, 371 
missing, when total loss presumed, 430, 437 

natme of employment of, duty of assiiKrd to communicate with tindeiwriters, 
409 

new, deduction not made by underwriter on repair of, 407 
» non-liability of undci wrileis foi loss occasioned by inherent vice ot, 13.", 

partial loss of. rules determining liability of underwriter as to, 400, 407 
removal of, fiom pmt ot distress, deduel ions in icspeet of, 4 68 
lisle on, when terminating, 390 

safety of, deviation necessary for, limitation of excuse, 401, 

to shore, carnage of goods from, when underwiitem liable for loss, 386 

when deemed to be in good safety, 388 

have htai trd on voyage, 388 
“ ship,” what is included in term, 303, 364 
slnpnwnci, insurable interest of, in freight, 309, 370 

ship, extent of, 369 ^ 

when eutcimg into recognisances Ml court, 369 
knowledge of master and agent imputed to, 107 
sickness policy, stamping of, R10 < 

slip, msuiauce, as a complete and final contiacl in uiaiine insurance, 348 
sound value, 1 ' goods, of, meaning of, 461 
specified percentage. Loss of, basis of calculation, 459, 100 
stamp, alteied policy, oil, necessity for, 402. 4 0.5 
mnune policy, oil, necessity for, 338 
time policy, on, provisions relating to, 382 
Stamp Act, 1891, as affecting indemnity associations, 507, 508 * 

provisions of, as to stamping policy other than marine policy, 

515,510 

stamped policy, necessity for Issue of, by indemnity associations, 507, 508 
stamping, accident, sickness, or bniglaiy policies, of, 510 

deposit re< eipt or piotection note, of, necessity for, 517 
exemption of fnendlv society policy fioui, 516 
policy, of, limit of time, as to, 516 
statute, codifying, consti tie turn of, 335 
lPeg.dity of policy violating, 431 
steel, inclusion of, in wunauty against non, 314 
stranding, what is, within mcmuinudnm to -Lloyd's policy, 461 
when insuicr not liablo for da mare done by, 433 
subrogation, aerion by' right of, name in which to commence, 519 

.. and rights arising on abandonment, distinction between, 492 
application of principle of, to employer’s liability insurance, 571 

maiinc insuiance, 490, 491 
where same picperty insured by peisons 
differently interested, 499, 495 
conditions limiting the principle of, 493, 194 
effect of, on liability of insurer, 491 " 

extent ot underwi iter’s right in respect of, 491, 492 
pi onuses subject to notice to tient, where, destiovod by fire, 519 
pi meiple of, as applied to fire insurance, 518 

right of tenant's insurers againBt landlord covenanting to lepair, 
623 y ‘ 

when only effectual, 519 . " 

substituted expenses, when allowed in general average, 463, 451 
successive losses, provisions of the Marine Insurance Act relating to, 469 
when may be aggregated, 459 
suicide, when life policy affected by, 556, 567 
suing and labouring clause, charges covered by, 467 

# duty of assured when under, 457 
nature and object of, 456, 457 

9 salvage charges not recoverable under, 466 

* when coming lgto force, 458 
surety, insurable interest of, in life of principal debtor, 645 
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INSURANCE — continued. 

technical words, evidence as to meaning of. 433 

tenant, right of, as to application of fire policy moneys, 543 

fire insurer against, under covenant to repair, 518, 519 
landlord against m respect of damage by fire under covenant to 
1 " repair, 518, 519 

thieves and rovers, loss by, what is a, 444 
> third party accident, insurance against, 570, 571 
. liability, measure of indemnity of insurance against, 470 

rights of undci writer wheie owner’s rights subrogated against, 494 
time, commencement of adventure, for, 389 

landing of goods, for, what is reasonable, 387 
materiality of, at which fact represented, 533 
notice of abandonment, for giving, 487 
policy, commencement and duration of risk, 881, 382 
continuation clause in, effect of, 382 
meaning of, 330 
measure of time in, 383 
provisions for stamping, effect of, 382 
i isks coven d by, 383 

seaworthiness, no implied warranty of, in, 411, 4 28 
when usauied cannot recover under, 438 
■what is reasonable, 38') 
total loss, actual, when ns to fieight, 478 

damage to goods amounts to, 475 
in respect of foundered ship, 47">, 476 
musing ship presumed to be, 47(5 
ademption of, nature of principle, 479, 480 
caplutc, when effect of, becomes, 4 42 
claim for, when notice of abandonment necessary to, 481 
constructive, giounds upon which founded, 481 
of freight, when orcnirmg, 486 
* goods, when arising, 485 

position of assured as to value of wreck in case of, 183, 
481 

< rights of assured on occu iciico of, 478 

statutory definition oT, 180,481, 182 
when becoming actual, 476 

occasioned by damage to ship, 482 
repairer! taluc less than cost ut repairs, 484 
distinction between actual and constructive, 471, 472 
goods, in respect of, when beconiing ackual, 171 
inclusion of constructive loss in, 4 79 
liability of underwiiters for, under a time policy, 382 
inoiger of paiticular avciago in subsequent, 469, 470 
missing ship, of, when presumed, 436, 437 
notice of abandonment, not necessary in inspect of, 472 
partial loss of goods, when amounting to, 175 ♦ 

right of assured to recover eo-d. of iepairs in, 469 
ship, of, loss of voyage not equivalent to, 482 
wreck, when an actual, 473, 74 
*• touch and stay ” clause, effect of inclusion m nolicv, .198, '.199 
trade usage,' presumption as to underwriter’s knowledge of, 412 
trailing clause, caigoes covered by insertion of, 385 

transhipment, goods, of, by reason of peril, liability of jnsuior as to 387 

leave in policy for, effect of, 387 
\ under what circumstances permissible, 363 

when risk as to not covered, 387 
trustee, extent o* J v arable interest of, 372 

insolvent rcaf.suicd, of, rights of, 375 
insurable interest of, in trust property, 615, 546 . 
right of, to insure property in own name. r >23 
uberrimcB fidei, application to guarantee policies, 572, G73 

as basis of contract of marine insuiancc, 40- 
fire insurance a contract, 532 
life insurance a contract, 650 

underwriter, acceptance of notice of abandonment, when estopped as to, 
488 « 

admission of evidence of, as to materiality, 412 
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INSURANCE— continued. 

underwriter and owner, apportionment of repairs of Hlnp, when made between, 
468 * 

bankruptcy of, broker’s lien in case of, 350, 351 „ 

broker under no obligation to, as to use of care and skill, 367 
description of insurer as, in marine insurance, 330 
discharge of, by voluntary deviation only, 401 

election by, ns to affirming or disaffirming policy, necessity for, 4o6 
extent to which valuation binding on, 371), 380 • 

fraud or ln’McprehCni ation at, affecting liability of, 40t 
implied condition of neutrality as affecting liability of, 421 
inquiry oi, effect of untrue answer to, 415 
liability el, in to animal's, 135 

leakage and breakage, 434 , 

parLial Jos i ot freight when insured under valued 
and unvalued policies, 470 
goods, 4CJ, 405 

effect of banatrous net on, 415 

breach oT wananty on, 417 
change ot voyage on, 390 
subrogation on, 4 91 

warranty m memorandum to Iffoyd's policy on, 
401,402 

extent of, under <I.iiisc as to all other perils ,” 446 
\\ here loss by lire, 442 m 

f<u wear and teai, 431 • 

m rc»pei t of general avciage, 151 
loss of freight, foi, 477, 478 
maiine policy, under, 337 

rules determining in case of paitial loss of ship, 466, 467 
toiefund premium, J01 

under a tunc policy, 382 • 

mixed policies, 384 
when affected by deviation, 396 

representations as to assured's mfoi lya- 

tlon, 414, 415 
expectation and 
belief, 414 

ntlai hi tig, 330 

* Ceasing iia to Loss of goods, 431, 135 

goods landed in consignee’s lightens, 386 
loss caused by negligence of assuicd, 438 

oci ms in eariiagc fiom ship to shore, 386 
lied, affected by misrepresentation of assmed, 406 
natuic of disclosuic to be made to, wlioio policy covers all losses, 109 
fa 'ts to be di. closed to, 108 

^necessity fni jiroof ol ?osa by a leassmed befoic locovcnng from an, 
375 


non-disi.losuic oE mattcis to, when m,t affecting policy, 410 
non-liability of, for intentional loss, 138 

loss occasioned by .nherent vice or nature, 434 

sale or hypothecation for 
icpans, 438 

proximately caused by delay, 435, 436 
notice to, of intended deviation, effect of, 397 
payment by, after adjustment, effect of, 495, 496 » 

presumption as to knowledge of, as to trade usage^I2 

of conSeatsu£, Lloyd's list, 411 
principle of maiiue msuiaiiec as to cause of lo->s to, 437, 438 
lecovery of salvage by, 496 
right! of, on abandonment, 489, 490 

to recover back losses paid by mistake, 353, 354 
subrogation, extant of, 491, 492 
voluntary- -departure from course as affecting liability of, 401 
waivci*of right to information by, effect of, 410 

wananty as to sailing, effect of non-compliance with, on liability of, 

419 . * 

when assured becomes his ovfti, 462, 463 

burden of pi oof as to unseaworthiness is on, 428 
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fNSUJRANCJS — continued. 

underwriter, when discharged by misrepresentation, 413 
underwriters, names of, necessity for specifying in marine policy, 338 
. representation to one of several, efBict of, 415 
underwriting member at Lloyd's, amount of deposit required from, 339 
11 unless general,*' meaning of terra in memorandum clause, 458, 459 
" unless stianded ” clause, racatiiug of, 460, 4G1 
' unliquidated damage, claim under a policy in the nature of, 350 

imseaworthiness, burden of proof as to, when on the underwriter, 428 

non-disclosure of, when affecting insurer’s liability, 411 
unstamped policy, ofhei than marine, penalty on makiug payment under, 515, 
516 

unvalued policy, definition of, 378 

liability of underwriter for partial loss of freight insured under, 
470 

measure of indemnity where tolal loss occurs under, 463 
* loss to winch insurers liable under, 454 

return of premium m case of over-insurance on an, 500 
wliat is an, 336 

usage, admissibility of evidence of, to explain ail ambiguity in a fire policy, 527 
contract, when t rrns not affected by, 345 
deviation, when affected by, 315 

effect on oidiuary policy as to in termed into voyages, 315 
of, on rules of construction, 390 
marine policy, as affecting the oonsli notion of, 311 
nature ol, to be the subject of judicial notice, 316 
settlement at Lloyd's, as to, effect on a — urod’s righK, 353 
tiade, of, presumption as to knowledge >f underivi i lei,s as lo, 412 
valuation, appoitionincnt of, where different species of piopcily aie insured, 466 
extent to winch underwritci bound by, 379, 380 
valued and unvalued policy, difference between, 378, 379 
p I'my, definition of, 378 

liability of underwriter for partial lo«s of freight insured under, 470 
measure of indemnity when total loss oceuis undci, 463 
loss Tor wIikIi msmcis liable under, 154 
what is a, 336 

render and puichaser, insurable ihIcm-sL m goods as between, 521 

legat relut’oii bctwe< u, as to ical property as affecting tue 
iusiirnn.ee, 520, 521 

insuinble mteicst of, m ship, when ceasing, 370, 371 
mipaid, right of sloupage in tranulu of, 371 
voluntary deviation, discharge of underwrite). 1 * by! 401 
voyage, abandonment of, what constitutes an, 396, 397 

change of, effect of, on undciwrilci's liability, 396 
commencement of, when ship deemed to h.no made a, 388 
implied condition as to prosecution of, 399, I (JO 
insured, distinction between wh.de and pail, how decided, i.J2 
how determined, 395 

far illegality of prut affects the whole of an, 131 
Lloyd's policy, bow defined ill, 315 
loss* of, not equivalent to total Jo-iS of fdnp, 482 
policy, aggregation of success] v* lossc-i under, 459 
meaning of, 336 
iieoe4-=aiy contents of, 395 

waivei, breach of conditions of fire policy, of, what i(institutes, 530 
information, of, by undeiwriter, effect of, 410 
uisi.’er, by, of exincss or implied win rarity, effect of, 417, 418 
none illegal policy, 432 
wiigeimg policies, ’invalidity of, 377 

policy, life, bn, illegality of, 514, 515 

no recoveiy of premium m case of, 6u2 
wages, insurable interest of master and crew in respect of, 373 
“warehouse to warehouse ” clause, what usk is covered by, 381 
warranty, breach of, effect on underwriter’s liability, 413, 417 
contained in representations in a proposal, 53. 
continuance of seawoithmess, none as to, 425 
contraband, against, effect of breach of, 422‘ 
definition of, 416 

effect of. in memoiandum to Lloyd's policy, 461, 462 
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warranty, essential characteristics of, 417 

express, and representation, distinction between, 412, 413 
bi each pf, when no excuse will remedy, 417 
nature of, 416 '• 

non-compliance with, when excused, 417 
when implied not qxcludcil by, 417 
may be inferred, 418 
fire policy, in, effect of breach of, 534 

“ free from oaptme, seizure, nnd*detcntion,” meaning of, 420 
implied, as to fitness of ship to carry goods, 427 
legality of the adventure, 428 
nature of, 416, 417 

when against perils of the port, 425, 426 
ns to seaworthiness, 411 
life assiirunec, in, construction of, 552 
neutrality, of, effect of, 420, 421 • 

implied condition ns to ship’s documents in. 421 
provisions as to, in Marine Insurance Act, 1900...421 
rules of construction as to interpretation of, 418 

sailing, as to, effect where voyage consists of different stages, 119 
420 

necessity for strict, fulfilment, 419 
seaworthiness, as to, effect of breach of, 423 
how excluded, 423 

when complied with on river and sea voyage ,A 
implied, 422 

not broken liy temporal y defect, 421 
“ well ” or “in good safety,’ of, how construed, 419 
wear and tear, extent of, for which underwater not liable, 431 
West India Islands, protection of ship insmed “at or from ” any of the, 390 
whaling voyage, what is included in word “outfit’’ on, 361 
whai fingers, lights of, under policy of fire insurance, 021, 525 * 

wife, insiiiiibic inteiest of. in husband, 514, 515 
workman, rights of, on banlvi Ujib'y ol employer, 571 

Woikraen’s Compensation Act, 1897, niMiiance against liability under 670, 571 
wreck, value of, position of assuted as to, in case of constructive total loss, 483, 
18 i 

when an aetn.il total loss, 4 73 # , 474 
written clause, fire pohey^in, construction of, 528 
Yoik-Antwerp Rules, 1890, Appendix. 5i»9—511 

» how mcoi porated in policies, 316 


INTERPLEADER, 

abandonment, claimant, by, wlien_app)ieant a defendant to un action, effect of 
4 * % 6’D * 

execution creditoi, by, light of sheriff on, 601 
action against execution creditor, power of court to restrain, 603 
shenff, power of court to restrain, CO?, 
right of stakeholder where threatened with, by two or more parties, 586 
stay of, where applicant defendant to an action, 637 
admission, claim, of, by execution creditor, liability to high bailiff, 630, 631 
paib claim, of, by applicant, no bar, 583 
affidavit, effect, wiicic made by sheriff, 595 
sufficiency of evidence by, 691 

agency, conttacl of, no bar to relief, 583 J 

appeal, bankruptcy, from oidui made in, to what court. 620 ^ 

costs of sheriff on, 624 n ■■»** 

county court, from, ns to costs, 640 • 

• to High Court, externt of right of, 639 

decision of judge, from, on matters other than trial of issue, 619, 620 

special case, 620 
trial of issue without jury, 618 
enactments governing in interpleader proceedings, 616, 617 
findings of jury on issue from, 619 
Liverpool Couet of Passage, from, procedure, 641 
master, wheif from <5rder of, 617, 
none, as to coBtB without leave, 620 
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aj>pool, none from order of judge in chambers, 018 

summary decision of Divisional Court, 618 
pinctice as to, in Halford Hundred Court, ,043 
light of landlord to, extent of, in county court, G39 
shen IT as to, 617 
time for, 620 

applicant, affidavit by solicitor on behalf of, when allowed, 595 
, to be made by, personally, 595 

costs of, when a defendant, 622 
delay by, effect of, 699 

duty of, to bring subject-matter into court, 594 
essentials as to habdity of, 685 

interest of, in subiect-matter, what will amount to. 593 

knowledge of litigation between claimants, olToel on light of, 5S6 

possession of subject-matter must be in, 585, 5S6 

sal" by, at instance of one paity after notice, effect, of, DSC 

stay of piocoodmgfl, when granted to, 602 

when colluding within meaning of rule, 593 

willingness of, to abide by court’s disposition, necessity lor, 594 
appnea* inn, defendant t > an action, by, for relief, when ami how made, 635 
high bailiff, by. for relief, pi set ice, 635 
relief, for, conditions applicable to, 092 

in H.ilfoid Hundred Couit, how made, 612 
mode of, 5‘I3 

sheriff, by, for reluf, pinctice, 5.19 
a'lML'iiinent, debt, of, light of debtor on, 584 
attachment, enforcement of older by, 616 
bailment, contiact of, as not affecting luliof, 583 

bankeis, iclicf to, claims by alleged husband of depositor and depositor, 587 

married woman alleging widowhood, husband and 
transferee, 587 

bankiupicy, appeal from older made m, 620 

costs of sheriff whole leeeiving older made in. 621 
effect of, on sliei ill's right, 6U5 

execution creditor, of, bcfoic sale, ricdits of paities, 627 
bill of exchange, relief to aeoeptoia wheic claim by holder and third party 
587 

sale, amount of deposit, where Idle admitted, 632 
discretion of the court where claim umjei. 604 
nature of evidence of, when given by sheriff to claimant, 610 
power of the court where goods suhiccjt to, 604 
sale of goods claimed under, piocedure as to, 634 
seizine by sheriff, right to inteiplcad, 589 
bond, claimant's, to piocced to trial, when satisfied, 612, 613 

iclicf to obligor of, wheic claim by exccutms of will and trusties of legatee, 

G87 

biokeis, adverse claim to goods or proceeds, relief, 587 
Chancery Division, issue of ongmating summons in the, 599 
chose in action, effect of disposition by t.be court, 594 

right of person liable, on assignment of, 584 
claim, ndmission as to part, no bar, 6S3 

duty bf judge to'adjudicate on, (537, 638 
grounds of, when to be rnised, 614 
intcipleader by high bailiff, when and how made, 629 
nature apd particulars to be given, 597, C98 
, of, essential to relief of stakeholder, 586 
to entitle 6heuff to relief, 590, 591 
necessity ■•fgv.’i/iting, 597 

unliquidated damages, for, effect on right to relief, 58B 
claimant, abandonment by, where applicant defendant to an action, 631 
oosls against, when ordered, 626 
execution debtor, when n, 596 
interpleader by sheriff on payment out by, 591 
non -appeal ancc of, duty of county court judge on, 636, 637 
power of couit on, 601 
non-Bervice of, procedure on, 601 
payment into court by, 608 

payment of possession money by, in lieu of security. 608 
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claimant, preparation u£ claim by. no assistance from shcifff, 598 
proof necessary to caw of, in sheriffs interpleader, 613 
receiver, a, practice whore, 608 
relief, when Crown a, 596 " 

right of, to set upjKj* tertu, 013 

substitution of, for defendant, power of the court, 615 
title of, where property subject of n trust, 613, 614 
who may be, 595, r>96 

claimants, litigation pending bet ween, effdfct on rights of appbean', 
number of, no b.ir to relief, 55)7 
claims, independent, iclicf granted in respect of, 581 
“collusion," meaning of, 593 

company, affidavit where applicant a, by whom made, 595 
contempt of conit, cnfoiccmcnL of order by conmiilnient fm, G16 
conliact, when no liai to relief, 583 

coioner, iclicf gianted to, in Ireland, 582 • 

costs, appeal flora county con it, as to, CIO 

claimant, ngainst, in what cases oideied, 626 < 

how oulei for, made agauisl mairied woman, 627 

no appeal as to, without leave, 620 

panics, of, other than .applicant, 625, 626 

poivcr of com t or judge as to, 621 

proceedings in the Channel y Division before I tail 1 for, 611 
■reservation of, and subsequent tlischinge of older for issue, effect of, 62 7 
rules as to, in the Livcipool (Joint of Passage, 611 • 

scale of, in county couit, interplcndci, 540 
senility for, when onlered, 60S. t*o‘> 
sliei iff, of, oi keeping siilqect-nintl or, 623, 624 
on appeal, 624 
rule as to. 622, 623 
t.iausfeired pi occe lings, in, CIO 

where bankruptcy -upci vi lies, (>J4 4 

claim admitted hv cvecutiou cieditoi, 62B 
stakeholder, of, when allow.d, 621 622 
siicccsstul fiaily, of, what is includ'd i*h, 926 
taxation ol, wliore proceedings tinnsfeiicd to count;, louil, 641 
when* each paity succeeds in p.nt, 626 
counsel, light of, to add tens Ihr jury. CD) 
county con it. appeal fioiq, as to eosfs, 6 to 

to High (Joint, cxlcnt of right of, 639 
conditions of iclicf gianted ill the. 628, 629 
nine I mentp governing pioct edmers hi, 627, 628 
limit of scope of lehef in, 628 

practice, where piocccd ngs traiisteircd fiom High Couit to, 594, 
630 


a. _ ^ transfer of sub|cct-fti^tter to, 607 
court, discretion of, in granting relief, 582 

no power in, to go outside the i.-suc, 012 

oi judge, meaning of, 601 

power of the, when will be excieiscd, 601 

to dispose of whole matter of proceedings, 615 
courts having juiisdiction in mtcipleader, 580, 581 * 

Crown, rebel where claimant the, 59G 

damages, claim foi, against the high bailiff or execution creditor, 630 

by execution eiediLor against, high bailiff for negligence, pro¬ 
cedure, 633, 636 J 

non-liability of sheriff and execution creditor for, 6£w 
unliquidated, when iclicf affected by claim 
when to be awarded against the high bailiff* 638 
debentures, goods-seixed charged with payment of, riglrt of holdeis, 614 
debt, assignment of, right of debtor on, 684 

judgment, when garnishee no right to interplead, 585 , 

debtor, relief to, on claim by assignee and trustee in bankruptcy of assignor, 587 
defence, grounds of. raising at or before trial, 614 
defendant, action thought by assignees of debt, in, right to iclicf, 628 

to^in, application for relief by, when and how mado, 635 
’ pBwer of judge where applicant a, 638 
non-appearance of, duty of judge on, 637 
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delay, applicant., by, effect of, 699 

deposit, amount of, to be required by the high*b.nliff, <132 

eliinuauL, l»y, power of high bailiff to rcqun?*, 031, 032 
possession fees lifter date of, when high bailiff not entitled to, 632 
value of, whoie less than the amount of the judgment, effect of taking 
out, of cimil, 033 

where title admitted under a bill of sale, 632 
discovery, applicability of rules as to, 612 

county court, in, rules applicable to, in interpleader proceedings, 638 
di'-povtum. subject-matter, of, applicant must submit to court’s, 594 
di-l i let registry, when summons must be issued in. 599 
Divisional (lourt, finality of summary decision of, 618 

equitable title, relief In respect of. obtainable in all divisions of High Court, 
682 

C“lo|>pel, question of, iiatmc of nlicf wheie arising, 683 
evidence, affidavit as, of fulfilment of conditions, 594 
lulus applicable to, 614, 615 

evciiliun crcditru, abandonment by, lights of shot iff on, 604 

action against, power of couil to ic-drain, 603 
adiiioihK 'i of claim by, costs of sheuff on, 626 
affidavit as to paiticulais of claim not requned fioin, 593 
noii-appcaranee of, evidence of service, 601 
)>ower of conit on, 6t>2 
non-liability of, fen acts of the Bheriif, 603 
damages. 606 

debtor, bankruptcy of, before sale, rigid s of paitics, 627 
when may be claimant, 696 
second, light of high bailiff as to, 632 
fees, high bailiff, of, duty of judge to adjudicate on, 638 
foim of issue, not vital, 610, 611 

oower of master to settle, 611 
variations in, 611, 612 
garnishee, when no light to intoiplead, 686 
high bailiff', apple am, stay ul execution, where, 637 

application for leliei by, when and how made 635 

oliiini fui damages for negligence liy e went m n ci edit or ae.iinst, pro- 
cedmt", 635, 6.16 

duty of, wheie no admission by execution ere htor or wilhdiawal by 
claimant, 631 t 

to sell, v\hen aiismg, 633 
fees of, duty of judge to adjudicate on, 638 
pailiculars of claim for damages against, 630 
power of, to delay sale, 63 4 

light of soi/me of Ratnc goods oil second execution, 632, 633 
to 1 chef, 628 

High t’ouil, exti nt of relief gi.mtcd by, 58/), 681 

insurance companies, relief to, wheie two claims Tor same policy moneys, 687 
intcipleader, definition of, 680 

nature ol teltcf given by, 680 
origin of relief, 680, 6 1 

poisons to whom leliet given Ijv way of, 581, 682 
lieland, when telicf ginnled to cm on. r in, 582 
issue, court no povvui to go outside, nJ2 
form of, not vital, 610, 611 
power of limslct to settle form of, 611 
title of,\612 

judge, no appeal fioni. wl>en sitting In chambers, 618 
judgment debt, wYib'-'-,.5.^11 1 slice no right to Intel plead, 581 
Judicature Act, 1873, effect of, wheie equitable title involved, 682 
jurisdiction, combs having, in interpleader. 680, 681 

mutual seem it y wheie both pariies out of the, 609 
residence out of, no bar to relief, 597 

service out of, no power to order in Liverpool Court of Passage, 641 
jury, findings of, on issue, appeal from, 619 
right of counsel to addiess the, 610 

trial by, power of either party In county court interpleader to request, 638 
wheu ordered, 612 

ki iert it, nght of claimant to set up, 613 
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landlord and execution debtor, fraud between, effect on sheriff’s rights, 588 
claim by, where sheuff levying, 688, 689 
payment to, by»sheriff, when no answer tO-claiman-t^SO 
right of appeal of, extent of, m county court, 689 . • 

liability , applicant, of, essentials lo, 685 
Liverpool Court of Passage, appe;ils»trom, pioccduic, (ill 

practice in interpleader proceedings in 611 
rules governing costa in, (541 • 

service out of jurisdiction, no power as to, Gil 
loul of manor, relief granted to, in what capacity, 581, 582 
manor, lord of, when iclief gum ted to, 581, 582 
imuried woman, how order for costa made against, 627 
master, order of the, terms, 607 

power of, to decide summarily, GOG, 607 
settle form of issue, 611 

practice where subject-matter dealt with by, 607 * 

when appeal lies from ordei of, 617, 618 
im-takc, sheriff, by, when no relief in inspect of, 590 
mortgagee in possesion, effect oil shenff’a rights, 589 
second, right of, to set up title of ftist, 613 
negligence, claim for damages for, by execution creditor against high bailiff, 
pioccduic, 635, 636 

■iew Inal, grant of, where wiong partv made plaintiff, 610 

power of judge of Kalfoid IluuJicd Ccuit to order, 643 
no action,” meaning of, G03 . * 

non-appcai anee, claimant, of, effect of, 636, 637 

defendant, of, duty of judge on, 637 

plaintiff, of, to interpleader summons of defendant to an action, 
effect uf, 636 

iiolicu, withdrawal by claimant, of, roijiuremenl as to, 698 

office!*, ichef Lo, when giantwl. 5S1, 582 , • 

“or other officer,” poisons included m expicssion, 661, 582 
(mlcr, county court judge, of, in in to: pleader, enfoi cement of, 638 

form of, wlieic execution creditor pajs slienff in liist net.nice, 623 
where claim for rent, 623 

oidmniy summon*, i«sue of, in the Ohanecry Division, 598 
when claimant may use. 598 

• necessary, to i'«<iie in distucl registry, 599 

originating summons, abdication for lela.f hy stakeholder by, 598 
issue of, m the Ch.inceiy Division, 598 
* Klims Hencli Division, 598 

paiticulars of claim, insufficiency of, duty of county court judge as to, 629 
interpleader prooexdings by high bailiff in, G29 
nature of, 597, 598 

no alhdavit/eijuued liy execution cre<litor as to, 598 
partioet^aojiver to add or subsf iluti'i G10 

par!nership*jiropei ty, when interpleader not applicable to, 58i> 

pawnbroker’a business, right of sheriff to hold pawns where leceivcr appomtcfl, 
lilt 


peitonal mtciosl, effect of, as a bar lo relief, 592, 593 

plaintiff, non-appearance of, to action to interpleader by defendant, effect of, 
636 

pa 1 en’i! led lo be. 609 

possession fees after date of deposit, when high bailiff not entitled to, 632 
money, payment of, in lieu of securiry, 608 

when sheriff not entitled to, 623 /' 

subjeet-inaiter, of, must be in applicant/t385, 38* 
postponement, trial, of, application foi, 612 — 

practice, commencement of interpleader proceeding-, ^598 
proceedings, disposal of, 601 

power of court to dispose of whole matter, 615 
transfer to county court, 607 

transferred from the High Court., manner of tual, 638, 63^ 

i_ to county court, ptoccdare 636 

proceeds of sale, disposal of, 605, 606 

pui chaser, claim by .-assignees of seller, a factor, and consignor of goods, relief, 
587 * • 

title of, on purchase from high bailiff, when good, 633 


( M ) 



Index. 


INSERPLEADKB— continued. 

railway company, applicant a, by whom affidavit made, 595 
receiver, claimant a, practice w here, 608 * 

leliefyi anted to m what eases, 582 
registiai, power of, in Salford Hundred Court, 643 
relief, application for, mode of, 508 

cases in which gran led, 587, 588 , 
conditions applicable to all applicants for, 592 
-> c nutty comts, in, conditions, 629 

giant of, in disctulimi of the court, 582 
prisonal interest as bar to, 592, 693 
prisons to whom now given, 681, 682 
light of high bailiff to, 028 
scveial claimants no bar to, 597 

nnt, claim by landlord in r spect of, where sheriff levying', 688, 589 
order wheie claim for, 02.1 
ic •idcnce, no brrt to relief, 597 
inle-., pi action now governed by body of, 581 

sale, applicant, by, at instance of one party uflci notice, effect of, 586 
disposal of pioceeds, ot, Gl)5, 606 
duty ■>! high bailiff as to, 633 

goods elaitned under a bdl of sale, of, when oidcred, 604, 605 
Subject to bdl of sale, of, pioccdure as to, 631 
power of high bailiff to delay, 631 
when eouit will older, 601 

wheie proceedings transferred from High Couit to county court, 634, 
633 

Kill fold Hundred Court, application for relief in, h.nv made, 6(2 

conditions of relief in, 642 
enactments governing, 642 

possession by head bailiff in, procedure, 612, 613 
, , power of judge of, to order, Cl 4 * 

icgistiar in, 643 
practice as to appeal in, 643 
stay of proceedings in, 613 
where relief giion in, 612 
security, costs, for, when will be ordeied, 60S, 609 

payment of possession money in absence of, 60S 
power of high bailiff to rccjune, 631, 632 
seiziiK', right of slientl to interpl(_ad bofoie. 391 t 

sei ce.mt-at-rnaee, pi.ie1i<e oT, as to small eases in Liverpool Court of Passage 611 
setting flow n, Inal, foi, iailuie a- to, effect of, 612 ' 
shaicholder, right of, holding shares in both litigating companies, 610 
filiales, iclief to transfeiee for ^nle of, wheie claim by person other than liansfcror, 
5SS 

sheriff, act ion against, power of couit to lestioin, 603 

acts of the, when execution etediUi not liable as to, 603 
affidavit by, not necessary, 595 

not neeessaiy in interpleader by, 594 
application for relief by, |ii lctue, 599 

cliai ges of, inclusion m ooms against, exi'cu'ion eiediLoi, 62(>, 627 
costs of, of Leopiiig-siihji ct-matter, 623, 621 
on appeal, 621 
lule as to, 622, 623 
where bankruptcy supervenes, G24 

■ claim atlmilted by cxei ution creditor, 623 
difficulty ai using through fault of, refusal of relief on, 590 
tli.'Ci ctie« of, asj.o interpleader, 592 
dutv of, wtrt-i-o ‘bankruptcy supervenes, 605 
fees of, m transfuixed proceedings, 640, 641 
injunction to restrain, when premature and inegul^-, 603 
interpleader by, practice as io, 699, 600 

relief as now granted, 588 

liability of, on paying landlord, where goods sold propcity of claimant. 

589 t 

nature of claim essential to grant of iclief to, 690 591 
mm-liability of, for damages, 606 o 

pi.ioticc in "interpleader by, v 594 ‘ 1 

p'oof requited from claimant where interpleader by, 613 
protection of, wlicic execution cieditor admits claim, 589 
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sheriff, relief to, when granted, 581, 682 
right of, as to appeal, 617 

effect of mortgagee in possession on, 680 

on abandonment by execution creditor. 604_ 

seising pawns os against receiver,^14 
to interplead before seizure, 591 
when affected by acts of under-sheriff, 690 
where fraud between landlord and execution debtor, 588 
goods subject to h^U of sale, 589 * 

paid out by claimant, 591 
usual order, when interploadei by, 003 
when not entitled to possession money, 623 
withdrawal of, where no protection afforded on, S89 
solicitor, affidavit filed by, on applicant's behalf, when allowed, 593 
claimant's, inability of under-Bhenff to act as, 590 
special case, no appeal from decision of judge on, 620 

power of court to order, 616 J 

stakeholder, affidavit by, contents of, 594 

application by, who plaintiff in, 609, 610 
capacity of, to bring subject-matter into court, 594 
costs of, when allowed, 621, 623 
interpleader by, tune as to, 699 

litigating instead of mtorpic: ding, effect on order for costs, »22 

nature of claims against, e- «ential to relief, 586 

refusal of relief to, u» wagering contracts, 534, 585 

light of, where threatened with ac'xm by two or mmc paities, 5 80 

when relief granted to, 682 

stay of action, where applicant, defendant to an action, 637 
high bailiff is applicant, 637 
proceedings in Balfoid Hundred Court, prooedure, 613 
when ordered, 602 

‘ subject-matter,” meaning of, in allowing interpleader costs, 640 . 
immmons, service of, 600 
tenant for life where ri lief granted to, 687 
time, appealing, for, 620 • 

application by sheriff for lelief, 600 

title, u'jui .ible, dispute under, no bar to relief in any division of High Ccmit, 582 
purehaier, of, of goods fiom high bailiff, when good, 633 
transferee, shares, ‘fbr^aie of, relief to, where claimed by person other than 
transferor, 588 ^ 

tmnsferred proceedings,^High Court to county court, manner of trial, 638, 639 

procedure, 636 

trial, application to expedite, power of judge on granting, 639 
postpone, to whom made, 612 

county court interpleader action, of, by jury, who may obtain, 638 
fa di ng to set down for, effect of, 612 
fauuSt to proceed with, effect of, 612, 613 
issue, of, appeal from decision of judge on, 61§ 

discharge of order for, after costs reserved, effect of, <>27 
when by jury, 61^ 

trust property, title to by claimant to, 613, 614 

ander-sheiiff, inability of, to act as solicitor for claimant, 690» 
unliquidated damages, when a bar to relief, 686 
wagering contracts, refusal of relief to stakeholder in, 584, 685 

warehousemen, relief to, on claim by holder of warrant for delivery and consignor, 
687 » 

wharfingers, claim by holder of wariant for dftliverv and con r .£uor, relief, 687 
withdrawal, claimant, by, requirements on, 698 

high bailiff, by, practice as to, 631 . 

protection of sheriff on, when not afforded, 689 
right of sheriff as to, without interpleading, 592 
to protecting order on, 539 

writing, necessity tor claim to be in, 597 * 
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